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Dalzell  v.  Cullen. 

SiVbo.  2. 
IMONS  moved  to  charge  the  defendant  in  execution. 

Between  the  issuing  and  return  of  a  habeas  corpus  ad  ^eVtsbrouht 
satisfadendnm^  under  which  the  defendant  was  now  brought  up  under  a 

habeas  corpus 

up,  he  had  settled  the  action  in  which  he  was  in  custody,  ad  satisfacieo- 
andhe  now  tendered  the  amount  of  the  debt,  interest,  and  fuiTd  tobe  dls- 
costs  of  the  judgment  in  this  action,  and  claimed  to  be  c***'^^**^®"  P*y- 

•^      °  '  mcnt  of  the 

discharged  without  payment  of  the  Court  fees  due  on  the  debt  and  cosu 
writ  of  habeas  corpus,  which  had  been  paid  by  the  plain-  and  cannot  be 

Court  fees  on 

SimoM  contended,  that  the  conduct  of  the  prisoner,  in 
allowing  the  Court  fees  to  be  paid  in  his  presence,  and 
afterwards  making  a  tender  of  the  debt  and  costs  only, 
shewed  a  mala  fides  on  his  part,  and  that  the  Court  would 
not,  therefore,  discharge  him  until  he  paid  them  also.  But, 

VOL.  XII.  B  M.  w. 


2  CASES    IN    THE    EXCHEQUER, 

Sxch.  of  Pieot,  Per  Curiam. — ^This  process  is  merely  a  substitution  for 
the  writ  of  capias  ad  satisfaciendum,  supposing  the  pri- 
soner to  have  been  at  large.  There  is  no  statute  which 
entitles  the  plaintiff  to  receive  these  costs  from  him.  He 
says  he  is  ready  to.pay  the  debt  and  taxed  costs,  and  if  he 
does^  he  is  entitled  by  law  to  be  discharged  from  custody. 
There  is  no  indorsement  on  the  writ  for  anything  but  the 
debt  and  costs. 

The  prisoner  was  discharged. 


y^^  3^  Chambers  v.  Smith. 

The  fifteen  days  xN  this  casc,  a  distringas  to  compel  appearance  had  issued 

Uniformity  of  against  the  defendant,  tested  on  the  15th  and  returnable 

2  wuL4j'c;89,  ^^  *^e  26th  of  April,  1843.    The  15th  of  April  (the  first 

■.  3,  must  day  of  Easter  term)  was  the  eve  of  Easter-day,  and  the 

the  teste  and  Court  therefore  did  not  sit  in  banc  until  the  Wednesday 

Tfrring^r'  following,  the  19th. 

are  fifteen  clear       i^  Easter  term  (April  28),  Humjrey  obtained  a  rule  to 

The  days  shcw  causc  why  the  writ  of  distringas  should  not  be  set  aside 

Thursdaybefore  for  irregularity,  with  costs,  on  two  grounds :  first,  because 

ncsdly^ftlT/"  **»®  ^*y8  ^f  Easter  term,  between  the  Thursday  before  and 

Easter-day  arc  the  Wednesday  after  Easter-day,   had  been  improperly 

to  be  reckoned  •     ,       ««  ,  i         ii  -i  , 

in  the  computa  reckoned  as  part  of  the  fifteen  days  to  be  allowed  between 
fifteen  days.  **^®  ^^^tc  and  return  of  the  writ,  in  contravention  of  the  rule 
of  Court  of  E.  T.,  2  Will.  4;  and  secondly,  because  that 
interval  did  not  include  fifteen  clear  days,  as  he  contended 
was  required  by  the  Uniformity  of  Process  Act,  2  Will.  4, 
c.  39,  s.  3,  which  directs  that  every  writ  of  distringas  shall 
be  made  returnable  on  some  day  in  term,  ''  not  beitiff  less 
than  fifteen  days  after  the  teste  thereof.'' 

Wordsworth  shewed  cause  against  the  rule  on  the  2nd  of 
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of  May.    [Parke,  B. — ^With  respect  to  the  first  point,  when  Ate*,  of  puom, 
the  Court  granted  the  rule,  they  were  under  the  impression     ^   ^      ^ 
that  the  distringas  was  returnable  on  one  of  the  excluded     Chambers 
days,  but  that  is  not  the  case.    The  rule  of  E.  T.,  2  Will.        smTth. 
4,  was  made  previously  to  the  statute,  and  does  not  affect 
this  question.    It  is  impossible  to  contend  that  the  ex- 
cluded days  are  not  to  be  reckoned  among  the  fifteen  days 
which  are  required  by  the  statute  to  elapse  between  the 
teste  and  return  of  the  writ.    Alderson,  B. — ^The  11th 
section  is  conclusive  on  this  point.     (His  Lordship  read 
it).     The  legislature  cannot  have  intended  that  these 
four  days  should  be  considered  as  struck  out  of  the  ca- 
lendar, but  only  that  the  Court  should  not,  on  those  days, 
sit  for  the  dispatch  of  business.     Eolfe,  B. — I  quite  agree 
that  the  intention  of  the  legislature  cannot  have  been  to 
exclude  those  days  altogether.     It  might  as  well  be  con- 
tended that  the  Sundays  intervening  between  the  teste 
and  return  ought  not  to  be  reckoned  in  computing  the 
fifteen  days.] 

As  to  the  other  point,  the  statute  does  not  require  fifteen 
dear  days,  i.  e.,  exclusively  of  both  the  first  and  last  days, 
but  only  that  there  shall  be  an  interval  of  not  less  than 
fifteen  days. 

S^anfirey,  in  support  of  the  rule. — If  the  construction 
of  the  statute  for  which  the  plaintiff  contends  be  right, 
the  defendant  has  only  fourteen  days  and  a  fraction; 
whereas  the  statute  expressly  declares  that  not  less  than 
fiftieen  days — ^that  is,  whole  days — shall  intervene  between 
the  teste  and  the  return.  There  can  be  no  difference  be- 
tween the  words  ''not  less  than^'  and  *'at  least,''  in  the  com- 
putation of  time :  and  in  Regina  v.  The  Justices  of  Salop  (a), 
the  words  ''  fourteen  days  at  least,''  in  the  stat.  4  &  5  Will. 
4,  c.  76,  s.  81,  (relating  to  notices  of  appeal  against  orders 

(a)  8  Ad.  &  E.  173  ;  3  N.  &  P.  286. 

b2 


4  CASES   IN   THE  EXCHEQVEB, 

Kxch.  rf  Pleat,  of  remoTal).  were  held  to  mean  fourteen  clear  days.     In 
1843. 

Zoz/cA  V.  Empiey  (a),  the  same  words  in  the  Lords'  Act^  32 

Geo.  2,  c.  28^  were  similarlj  construed. 

Parke,  B. — I  think  the  intention  of  the  legishitnre 
must  have  been  to  regulate  these  writs  in  accordance  with 
the  practice  under  the  old  original  writs.  My  impression 
is,  that  original  writs  were  returnable  in  fifteen  days,  one 
day  inclusire  and  the  other  exclusire ;  but  it  is  a  matter  of 
some  importance,  and  we  will  inquire  what  the  practice 
was.  In  Tidd's  Practice,  107,  it  is  said, ''  There  must  in 
general  he  fifteen  days  at  least  between  the  teste  and  return 
of  the  original  writ,  the  law  requiring  that  distance  of  time 
between  the  service  and  return.'' 

Cur.  ady.  Tult. 

On  a  subsequent  day, 

Fabke,  B.  said,  that  the  Court  had  made  inquiries  on 
the  subject,  and  found  that  the  prevailing  opinion  was  that 
which  he  had  stated  at  the  time  of  the  argument,  viz.  that 
one  of  the  days  was  to  be  reckoned  inclusive  and  the  other 
exclusive.  The  rule  was  therefore  ordered  to  be  dis- 
charged with  costs. 

Subsequently,  however,  on  the  matter  coming  before 
Parke,  B.,  at  chambers,  he  entertained  doubts  as  to  the 
correctness  of  the  above  decision,  and  stayed  the  proceed- 
ings until  another  application  should  be  made  to  the 
Court :  and  accordingly,  in  Trinity  Term  (May  30), 

Humjrey  obtained  a  rule  calling  upon  the  plaintiff  to 
shew  cause  why  the  rule  of  the  1st  of  May  should  not  be 
rescinded,  and  the  original  rule  of  the  20th  of  April  made 
absolute. 

(a)  4  B.  &  Aid.  532. 
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Wordsworth  now  appeared  to  shew  cause^  and  asked  for  ^<^a.  of  puas, 
farther  time.  ^^^" 


Humjrey,  in  support  of  the  rule,  referred  to  2  Inst.  567, 
where  it  is  said,  "  There  must  be  at  least  iifteen  days,  ex- 
clusive of  the  day  of  the  return  of  the  writ  ;'*  and  to  Rich- 
ardson's History  of  the  Common  Pleas,  p.  67. 


Parke,  B. — In  our  former  judgment,  we  said  that  ''not 
less  than  fifteen  days "  meant  fifteen  days,  one  exclusive 
and  one  inclusive ;  but  upon  looking  at  the  stat.  13  Car. 
2,  St.  2,  c.  2,  s.  6,  which  recites  that,  in  actions  commenced 
by  originaf  writs,  it  was  necessary  that  there  should  be 
" fifteen  days  at  the  least''  between  the  day  of  the  teste  and 
the  return  of  the  writ,  we  think  the  words  in  the  Uni- 
formity of  Process  Act  must  be  construed  to  mean  fifteen 
full  days.  This  distringas  was  therefore  irregular,  and 
the  rule  must  be  absolute,  without  costs ;  no  action  to  be 
brought :  if  any  action  be  brought,  the  rule  to  be  dis- 
charged. 

Rule  accordingly. 


Shortridoe  and  Others  v.  Young. 

In  this  case,  the  sheriflf  of  Norfolk  had  obtained  an  in- 
terpleader rule  under  the  1  &  2  Will.  4,  c.  58,  s.  6,  which 
was  heard  at  chambers,  under  the  1  &  2  Vict.  c.  45,  before 
Enkinej  J.,  on  the  21st  of  October,  when  his  Lordship 
made  the  following  order : — ''  Upon  reading  the  several 
affidavits  of  Thomas  Miller,  the  claimant,  Henry  Baxter 
Branwhite  Mason,  gent.,  John  Young,  the  defendant,  and 
John  Palmer,  and  upon  hearing  counsel  for  the  claimant, 
and  the  attorneys  or  agents  for  the  plaintiffs  and  the 
sheriff  of  Norfolk;  and  the  plaintiffs  and  the  claimant, 
Thomas  Miller,  having  consented  to  have  the  question 


Nov.  4. 

Where  a  Judge 
at  chambers 
disposes  sum- 
marily of  an  in- 
terpleader or- 
der, by  consent 
of  the  parties, 
under  the  1  &  2 
WilL4,  c.  68. 
and  1  &  2  Vict, 
c.  45,  s.  2,  the 
Court  has  no 
jurisdiction  to 
review  his 
decision. 


6  CASES    IN    THB    EXCHEQUER^ 

Eieh.  of  Pieoi,  concerning  the  claim  of  the  said  Thomas  Miller  decided  by 
'  ^     me,  I  do  adjudge  that  the  claimant  has  not  made  out  his 
Shortridob    claim  to  my  satisfaction,  and  do  order  that  his  claim  be 
YouNo.        barred,  and  that  he  do  pay  to  the  plaintiffs  the  costs  of  and 
occasioned  by  this  application.    And  by  consent  of  the 
said  claimant,  and  of  John  Palmer,  James  Murrell,  Charles 
Mnmford,  and  William  Casebow,  I  further  order,  that  the 
action  brought  by  the  said  claimant  against  the  last-men- 
tioned parties,  in  respect  of  the  seizure  herein,  be  discon- 
tinued, without  costs." 

Pashley,  for  the  claimant,  now  moved  for  a  rule  to  shew 
cause  why  the  above  order  should  not  be  rescinded  upon 
the  merits.  [Lord  Abinger,  C.  B. — Have  we  any  jurisdic- 
tion to  interfere  ?  This  is  a  summary  disposal  of  the  case 
by  consent  of  the  parties,  instead  of  directing  an  issue. 
Surely  such  an  order  is  final.]  The  decision  of  the  Judge 
under  the  stat.  1  &  2  Vict.  c.  45,  s.  2,  is  subject  to  the 
revision  of  the  Court.  Wherever  an  act  of  Parliament 
confers  upon  a  single  Judge  the  power  of  determining  a 
particular  matter,  his  determination  is  subject,  in  the 
absence  of  express  words  to  the  contrary,  to  the  revision  of 
the  lull  Court.  In  Teggin  v.  Langford  (a),  where  a  Judge 
at  chambers,  in  an  order  made  under  this  statute,  had  ad- 
judicated as  to  the  costs,  this  Court  held  that  they  had 
power  to  review  that  decision.  The  consent  is  merely  to 
the  Judge's  exercising  his  jurisdiction  by  making  an  order. 

Lord  Abinoer,  C.  B. — If  the  parties  consent  to  the 
Judge's  disposing  of  the  matter  himself  in  a  summary 
manner,  the  effect  of  the  statute  is  to  constitute  him  an 
arbitrator  for  that  purpose,  and  his  decision  cannot  be  re- 
viewed. Teggin  v.  Langfard  was  not  the  case  of  a  decision 
made  in  a  summary  manner,  by  consent  of  the  parties,  but 
was  the  case  of  a  hostile  order. 

(a)  10  M.  &  W.  656. 
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Gurnet,  B. — This  case  diflTers  from  Teggin  v.  Langford^  Sxch.  of  PUat, 
because  there  the  order  appealed  against  was  one  made     ^         '  ^ 
under  the  first  branch  of  the  clause,  which  empowers  the    Shortridob 
Judge  to  direct  an  issue  :  here  the  Judge  has  decided  on       youno. 
the  facts,  which  he  could  do  only  by  the  consent  of  the 
parties.    The  object  of  the  act  of  Parliament,  in  vesting 
this  power  in  the  Judge,  was  to  save  expense;  but  the 
granting  of  an  application  like  this  would  increase  it.    Be- 
sides, in  many  cases,  it  would  be  impossible  to  ascertain 
properly  the  facts  on  which  the  Judge's  discretion  was  ex- 
ercised ;   for  these  cases  are  often  decided,  by  consent,  on 
the  statements  of  the  parties,  without  any  affidavits  at  all. 

BoLPS,  B. — ^All  that  the  Court  decided  in  Teggin  v. 
Longford  was,  that  if  the  order  was  wrong,  that  is,  not 
authorized  by  the  act,  the  act  did  not  make  it  final.  Where 
by  an  act  of  Parliament  power  is  given  to  a  single  Judge  to 
decide  a  matter,  his  decision  is  not  absolutely  final,  but 
the  Court  adopt  the  same  rule  as  where  he  acts  in  the 
exercise  of  his  ordinary  jurisdiction.  Though  the  legisla- 
ture  says  that  he  shall  have  power  finally  to  determine  a 
matter,  that  does  not  mean  that  the  practice  of  the  Court 
shall  be  departed  from. 

Bule  refused. 


Etch,  of  Pleat, 
1843. 


iVor.4.         y 

In 


CASES    IN    THE    EXCHEQUER, 


BuRBiDGE  V.  Marvin. 


The  Isle  of  xN  this  case,  Barsiow  had  obtained  a  rule  calling  upon 
Request8°Act,°  *^®  plaintiflF  to  shew  cause  why  the  execution  issued  against 
tra?ow;fed'ihe  ^^^  defendant  should  not  be  set  aside,  and  why  a  sugges- 
commissioners  tiou  should  uot  bc  entered  on  the  roll,  in  order  to  deprive 
all  disputes  be-  the  plaintiff  of  costs,  under  the  Isle  of  Wight  Court  of  Be- 
Pty"  foraVy""*  V^^"^^  ^ct,  46  Gco.  3,  c.  66  (a).    The  defendant  having  let 

sum  not  exceed- 
ing j^5,  in  all 

actions  of  debt,  &c. :  a  subsequent  clause  provided,  that  the  act  sliould  not  extend  to  enable  them 
to  decide  on  any  debt  where  the  title  to  lands,  &c.  should  come  into  question,  or  which  should 
arise  by  reason  of  any  cause  concerning  testament  or  matrimony,  &c.  The  act  enabled  plaintiffa 
to  sue  in  that  Court,  for  debts  under  £5,  any  person  inhabiring,  residing,  or  being  within  the  Isle 
of  Wight;  and  it  was  enacted,  that  if  any  action  for  any  debt  recoverable  by  virtue  of  the  act  in 
the  Court  of  Requests  should  be  commenced  in  any  other  court,  &c.,  the  plaintiff  should  not,  by 
reason  of  a  verdict  for  him  or  otherwUe,  be  entitled  to  any  costs. 

On  a  motion  to  enter  a  suggestion  to  deprive  the  plaintiff  of  costs  under  this  act,  in  an  action 
of  debt,  in  which  the  defendant  had  let  judgment  go  by  default:— jH>M,  first,  that  the  act  applied 
to  such  a  case,  and  was  not  confined  to  cases  where  there  had  been  a  trial  and  verdict ;  secondly, 
that  the  application  was  not  too  late  after  final  judgment;  thirdly,  that  it  was  not  necessary,  in 
the  affidavit  in  support  of  the  motion,  to  state  that  the  defendant  resided  within  the  jurisdiction 
of  the  Court  of  Requests,  and  was  liable  to  be  summoned  to  that  Court  for  the  debt,  but  that  it 
was  sufficient  to  sUte  that  he  resided  in  the  Isle  of  Wight  at  the  time  when  the  writ  of  sum- 
mons was  sued  out  in  the  action ;  and  lastly,  that  it  was  not  necessary  to  shew  in  the  first  in- 
stance, that  it  was  not  such  an  action  of  debt  as  was  excluded  by  the  act  from  the  commissioners' 
jurisdiction. 

(a)  The  1st  section  of  the  act  in  the  act  contained  shall  extend 
appoints  certain  commissioners  to  to  enable  the  commissioners  to  de- 
hear  and  determine  all  causes  for  termine  the  right  or  title  to  any 
the  recovery  of  small  debts  within  lands,  tenements,  or  hereditaments, 
the  Isle  of  Wight.  or  real  estates  whatsoever,   or  to 

Sect.  11  authorizes  the  commis-  judge,  determine,  or  decide  on  any 
sioners  to  decide  and  determine  all  debt,  where  the  title  of  the  free- 
disputes  and  differences  between  hold  or  lease  for  years  of  any  lands, 
party  and  party,  for  any  sum  not  &c.,  or  any  chattels  real  whatao- 
exceeding  5/.,  in  all  actions  or  ever,  shall  be  brought  or  come  into 
causes  of  debt,  &c.,  and  in  all  question,  or  to  judge,  determine,  or 
causes  of  assumpsit  or  insimul  decide  on  any  debt  that  shall  arise 
computasset,  and  in  all  causes  or  by  reason  of  any  cause  concerning 
actions  of  trover  and  conversion,  testament  or  matrimony,  or  any- 
and  in  all  causes  and  returns  thing  concerning  or  properly  be- 
founded  on  a  quantum  meruit,  and  longing  to  the  Ecclesiastical  Court 
in  all  causes  or  actions  of  trespass  Sect.  1 7  enacts,  that  it  shall  be 
or  detinue  for  goods  or  chattels  lawful  for  any  person  or  persons 
taken  or  detained.  (whether  such  person  or  persons 

Sect.  12  provides,  that  nothing  shaU  reside  within  the  jurisdiction 
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BUBBIDOB 
V. 

Martin. 


judgment  go  by  default^  a  fi.  fa.  was  issued  on  the  8th  Bxeh.  of  Pieas, 

of  June.     The  present  application  was  made  on  the  14th 

of  June.     The  affidavit  in  support  of  the  rule  stated^  that 

"  at  the  time^  and  long  before  the  writ  of  summons  was 

sued  out  against  the  defendant^  he  resided  and  still  resides 

at  West  Cowes,  in  the  Isle  of  Wight;  and  that  the  debt 

due  firom  him  to  the  plaintiff^  and  for  which  the  writ  of 

summons  was  sued  out  in  this  action^  is  4/.  lis.  Sd.,  and 

the  said  debt  was  contracted  in  the  said  Isle  of  Wight.'' 


Harris  shewed  cause. — There  are  several  answers  to  this 
application.  Firsts  it  ought  to  have  been  made  before  final 
judgment,  and  is  therefore  too  late:  Vnwin  v.  King  {a). 
Secondly^  the  affidavit  is  defective^  in  not  stating  that  the 
defendant  resided  within  the  jurisdiction  of  the  Court,  and 
was  liable  to  be  summoned  for  this  debt ;  whereas  it  states 
only  that  he  lived  in  the  Isle  of  Wight.   In  Ununny.  Kingj 


of  the  said  Court  or  not)  having 
any  debt  or  debts  on  the  balance  of 
account  or  otherwise  howsoever, 
not  exceeding  the  value  of  5/.  clear, 
owing^  or  belonging  to  him  or 
them  by  or  from  any  person  or 
persons  whatsoever  inhabiting,  re- 
siding, or  being  within  the  said  Isle 
of  Wight,  &c.,  to  apply  to  the 
clerk  of  the  said  court,  who  is  to 
make  out  a  summons  in  writing, 
directed  to  the  debtor  or  debtors, 
expressing  the  sum  demanded,  and 
the  name  of  the  party  demanding 
the  same,  to  be  served  on  such 
debtor,  &c. ;  and  the  commission- 
ers are  thereby  empowered  to  in- 
quire into  such  demand,  and  to 
make  orders  and  decrees,  and  pass 
final  judgment  thereon,  and  award 
costs  of  suit,  &c. 

Sect.  40  enacts,  that  if  any  action 
or  suit,  for  any  debt  recoverable  by 


virtue  of  that  act  in  the  said  Court 
of  Requests,  shall  be  commenced  in 
any  other  court,  &c.,  the  plaintiff 
or  plaintiffs  in  such  action  or  suit 
shall  not,  by  reason  of  a  verdict  for 
him,  her,  or  them,  or  otherwise, 
have  or  be  entitled  to  any  costs 
whatsoever;  and  if  the  verdict 
shall  be  given  for  the  defendant  or 
defendants  in  such  action  or  suit, 
and  the  Judge  or  Judges  before 
whom  the  same  shall  be  tried  or 
heard  shall  think  fit  to  certify  that 
such  debt  ought  to  have  been  re- 
covered in  the  said  court  of  re- 
quests, then  such  defendant  or  de- 
fendants shall  have  costs,  and  such 
remedy  for  recovering  the  same  as 
any  defendant  or  defendants  may 
have  for  his,  her,  or  their  costs  in 
any  cases  by  law. 

(a)  2Dowl.  P.  C.493. 
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Bxek.  of  Pleat,  it  was  held  necessary  for  the  affidavit  to  state  that  the  de- 
*  fendant  was  liable  to  be  summoned  to  the  county  court. 
Thirdly^  the  affidavit  does  not  sufficiently  state  the  nature 
of  the  action.  It  ought  to  have  shewn  that  it  was  not  such 
an  action  of  debt  as  to  be  taken  out  of  the  jurisdiction  of 
the  commissioners  by  the  12th  section  of  the  act.  Lastly, 
the  40th  section  applies  only  where  there  has  been  a  trial 
and  verdict  for  the  defendant :  Harris  t,  Lloyd\a), 

Barstow,  contrk. — The  case  of  Harris  y.  Lloyd  arose  on 
the  Middlesex  County  Court  Act,  23  Geo.  2,  c.  33,  s.  19, 
which  applies  only  where  "  the  jury  upon  the  trial  of  the 
cause''  shall  find  the  damages  to  be  under  40^.  Here  the 
words  are,  that  the  plaintiff,  in  cases  within  the  act,  shall 
not,  by  reason  of  a  verdict  for  him  or  otherwise^  have  any 
costs.  With  regard  to  the  other  objections,  the  application 
is  in  time,  because,  in  the  case  of  judgment  by  default, 
which  passes  immediately,  the  defendant  has  no  opportu- 
nity to  come  before  judgment,  and  he  could  not  apply  to 
the  Court  in  any  earlier  stage  of  the  cause ;  nor  could  he 
plead  the  act  in  bar.  Next,  it  was  not  necessary  to  state  in 
the  affidavit  more  than  that  the  defendant  resided  in  the 
Isle  of  Wight,  which  gives  the  commissioners  jurisdiction 
over  him;  to  do  so  would  have  been  swearing  to  an  inference 
of  law.  [Lord  Abinger,  C.  B. — ^The  Middlesex  County 
Court  Act,  on  which  Unwin  v.  King  was  decided,  applies 
only  to  persons  who  were  liable  to  be  summoned  to  the  old 
county  court.]  That  is  the  distinction  between  that  case 
and  the  present.  Lastly,  the  affidavit  sufficiently  shews, 
prim&  facie,  that  this  was  a  debt  within  the  jurisdiction 
of  the  Court  of  Requests.  The  words  of  the  affidavit  bring 
the  case  within  s.  11,  and  it  was  for  the  defendant  to  have 
shewn  himself  to  be  within  the  proviso  on  that  section  in 
s.  12. 

{a)  4M.&Selw.  171. 
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Per  Curiam. — The  objections  have  all  been  sufficiently  Exeh,rfPUa9, 

Rule  absolute. 


answered,  and  the  rule  must  be  absolute 


Stewart  v.  Wilson.  Noe.Q. 

Assumpsit  on  a  policy  of  insurance,  from  the  20th  of  The  rules  of  an 
February,  1841,  for  one  year,  upon  the  ship  Thetis;  alleg-  nation  provid^" 
ing  a  total  loss  of  the  ship  on  a  voyage  from  Newcastle  to  any  ^ewd  en^ 
Rotterdam,  within  the  period  covered  by  the  policy.  *«""«  ^^c  awo- 

.  "  ''        "  ciation  proceed 

Plea,  that  the  plaintiff  and  defendant,  before  and  at  the  on  an  American 

time  of  making,  entering  into,  and  subscribing  the  said  Juraifce'  should" 

policy  of  insurance,  were  respectively  members  of  a  certain  ^^^j^^x^^' 

insurance  association,  to  wit,  an  association  called  "The  that  the manag- 

North  and  South  Shields  New  Friendly  Association  for  ters  should  sur- 

Insurance  on  Policy,^'  and  being  such  members,  certain  ,^n8ured!*in*huii 

printed  rules  and  conditions  relating  to  insurance  had  there  *"^  materials, 

*  ,  "  once  a  year, 

been  delivered  to  the  said  plaintiff  and  defendant  respec-  without  distinc- 
tively,  amongst  other  members  of  the  said  association;  and  such  stores  and 
the  said  policy  of  insurance  was  made  and  entered  into,  mShrdccm*^ 
and  subscribed,  and  was  therein  expressed  to  be,  subject  necessary, 

.  \     ,  '  .      \       which  stores 

to  the  said  pnnted  rules  and  regulations:  and  that  by  must  be  got  and 
the  said  rules  and  regulations  it  is,  amongst  other  things,  du^'noticri^'ing 
laid  down  and  agreed,  that  the  managing  underwriters  of  fhe^ihi^^'tAwi/rf 
the  said  association,  or  their  proxies,  should  survey  or  cause  *<>'  **  insured. 
to  be  surveyed  each  ship,  to  wit,  each  ship  insured  subject  were  aii  to  be 
to  the  said  rules  and  regulations,  in  hull  and  materials  fo^one year:-- 
once  a  year  without  distinction,  and  order  such  stores  and  ^J^^*  ^i***  ^^^ 

^  '  ^  effect  of  not 

repairs  done  on  due  notice  being  given,  otherwise  the  ship  complying  with 
should  not  be  insured,  but  the  insurance  so  effected  thereon  managing  un- 
should  become  void  and  ineffectual.  And  the  defendant  says  fhi^t'ib^e  shilpr*' 
that,  after  the  making  and  subscribing  of  such  policy,  and  ?"*y*®  ~°'*" 
before  the  said  ship  was  lost,  and  after  the  20th  of  February,  worthy,  and  the 

policy  of  insu- 
rance, which 
had  hrfore  been  effected  on  her,  void. 
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Rich,  of  Pleas,  1841^  and  in  pursuance  of  the  said  rules  and  regulations, 
and  the  said  provisions  so  therein  contained  as  aforesaid, 
to  wit,  on  the  22nd  day  of  September,  a.  d.  1841,  the  said 
ship  or  vessel  in  the  said  policy  mentioned,  then  being  at 
North  Shields,  in  the  county  of  Northumberland,  and  then 
intended  to  sail  on  a  certain  voyage,  to  wit,  to  Rotterdam, 
in  the  kingdom  of  Holland,  was  surveyed  in  hull  and  ma- 
terials by  the  said  managing  underwriters  of  the  said  asso- 
ciation, in  conformity  with  and  according  to  the  true  intent 
and  meaning  of  the  said  rules  and  regulations;  and  the  said 
underwriters  thereupon,  to  wit,  upon  making  such  survey, 
deemed  necessary,  to  wit,  for  the  said  ship,  certain  stores 
and  repairs,  that  is  to  say,  among  other  things,  that  a  cer- 
tain hawser,  to  wit,  a  thirty-fathom  seven-inch  hawser, 
should  be  got  and  provided  for  the  said  ship,  and  that  the 
pump- well  of  the  said  ship  should  be  built  up,  and  that  a 
pair  of  new  foretopmost  backstays  should  be  supplied  and 
got  for  the  said  ship;  and  the  said  underwriters  then 
deemed  the  said  hawser  and  the  building  up  of  the  said 
pump-well  necessary  to  be  got  and  done  before  the  said  ship 
should  go  to  sea,  and  that  it  was  necessary  that  the  said 
foretopmast  backstays  should  be  got  and  supplied  for  and 
to  the  said  ship  on  her  return  from  the  said  intended 
voyage;  and  that  the  said  underwriters  then,  to  wit,  on  the 
day  and  year  last  aforesaid,  ordered  the  said  stores  and  re- 
pairs according  to  the  true  intent  and  meaning  of  the  said 
rules  and  regulations,  of  all  which  premises  in  this  plea 
aforesaid  the  plaintiff  then,  to  wit,  on  the  day  and  year 
last  aforesaid,  had  due  notice,  and  was  then  ordered,  to 
wit,  by  the  said  underwriters,  to  get'  the  said  stores,  and  do 
the  said  repairs,  to  wit,  amongst  others,  the  said  hawser 
and  the  building  up  of  the  said  pump-well,  before  the  said 
ship  should  go  to  sea,  and  the  said  pair  of  foretopmast 
backstays  on  the  return  of  the  said  ship  from  her  intend- 
ed voyage.  And  the  defendant  says,  that  the  plaintiff, 
not  regarding  the  said  notice  or  order,  or  the  said  rules 
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and  regulations,  did  not  nor  would  ^t  the  said  stores  and  Exek.  o/Pieat, 

1843 
do  the  said  repairs,  but  to  get  the  said  hawser  and  to  build  '  ^ 

up  the  said  pump-well,  and  to  get  and  supply  the  said  pair  Stbwart 
of  foretopmast  backstays,  the  plaintiff  then  and  thence  Wilson. 
hitherto  hath  wholly  neglected  and  refused;  and  afterwards, 
and  after  the  making  the  said  policy,  and  before  the  said  ship 
was  so  lost,  and  after  the  said  20th  day  of  February,  1841, 
to  wit,  on  the  24th  day  of  September,  a.  d.  1841,  sent  the 
said  ship  to  sea  without  getting  the  said  stores  and  doing 
the  said  repairs;  and  the  said  ship  then  went  to  sea,  to  wit, 
on  her  said  intended  voyage,  with  the  plaintiff's  know* 
ledge,  and  by  his  desire,  without  having  the  said  hawser 
got,  and  without,  having  the  said  pump- well  built  up, 
although  a  reasonable  time  for  getting  the  said  hawser, 
and  building  up  the  said  pump- well,  had,  before  the  said 
ship  went  to  sea  as  aforesaid,  elapsed,  and  the  plaintiff 
could  and  might  have  got  the  said  hawser,  and  built  up 
the  said  pump-well,  before  the  said  ship  went  to  sea;  and 
although  the  said  ship  afterwards,  and  before  the  loss  of 
the  said  ship,  in  the  declaration  mentioned,  and  after  the 
said  20th  day  of  February,  a.  d.  1841,  returned,  to  wit,  to 
North  Shields  aforesaid,  from  her  said  last-mentioned 
voyage,  and  although  the  plaintiff  then  could  and  might 
and  ought  to  have  got  and  supplied  the  said  pair  of  fore- 
topmast  backstays  for  and  to  the  said  ship,  and  although 
a  reasonable  time  for  getting  and  supplying  the  same 
elapsed  before  the  said  ship  again  sailed,  yet  the  plaintiff 
did  not  get  or  supply  the  said  pair  of  foretopmast  back- 
stays; and  afterwards,  and  before  the  loss  of  the  said  ship,  as 
in  the  first  count  mentioned,  and  after  the  said  20th  day  of 
February,  a.  d.  1841,  to  wit,  on  the  11th  day  of  November, 
sent  the  said  ship  to  sea,  to  wit,  on  the  said  voyage  in  the 
first  count  mentioned,  without  having  gotten  or  provided 
the  said  pair  of  foretopmast  backstays,  and  the  ship  then, 
to  wit,  on  the  day  and  year  last  aforesaid,  sailed  and 
went  on  her  said  voyage,  to  wit,  the  voyage  in  the  said  first 
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E*eh.  of  Phot,  count  mentioned,  without  the  said  pair  of  foretopmaat  back* 
stays;  and  further,  that  the  said  hawser,  and  the  building 
up  of  the  said  pumps  and  the  said  pair  of  foretopmast  back- 
stays, were  material  parts  of  the  said  stores  and  repairs  so 
ordered  by  the  said  underwriters  as  aforesaid;  and  the 
said  ship,  by  reason  of  the  premises  in  this  plea  mentioned, 
and  according  to  the  terms  of  the  printed  rules  and  regu« 
hitions,  before  and  at  the  time  of  the  loss  of  the  said  ship, 
as  in  the  said  first  count  mentioned,  was  not  insured,  and 
the  said  insurance  so  effected  as  aforesaid  became  and  was 
ineffectual  and  void. — ^Verification. 

The  replication  traversed  the  allegation,  **  that  by  the 
said  rules  it  is  laid  down  and  agreed,  that  the  stores  and 
repairs  ordered  by  the  managing  underwriters  must  be 
got  and  done  on  due  notice,  otherwise  the  ship  should  not 
be  insured,  but  the  insurance  so  effected  thereon  should 
become  void  and  ineffectual/'    Issue  thereon. 

At  the  trial  before  fVightman,  J.,  at  the  last  Northum- 
berland^Assizes,  the  defendant,  under  the  direction  of  the 
learned  Judge,  had  a  verdict  on  this  issue,  the  allegations 
of  the  plea  being  proved;  and  leave  was  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him,  if  the  Court 
should  think  that  the'rules  of  the  association  did  not,  un- 
der the  circumstances,  avoid  the  policy  (a). 

(a)  The  1st  and  15th  rules  were  15.  **  That  the  managing under- 

as  follows : —  writers,  or  their  proxies,  shall  sur- 

1.  '*That  this  insurance  is  espe-  yey  or  cause  to  be  surveyed  each 

cially  understood  as  not  extending  ship  in  hull  and  materials  once  a 

to  the  insurance  of  vessels  in  the  year  without  distinction,  and  order 

American  trade,  and  should  any  such  stores  and  repairs  as  they  may 

vessel,  entering    the    association,  deem  necessary,  which  stores  must 

proceed  on  an  American  voyage,  be  got,  and  repairs  done,  on  due 

her  insurance  shall*  eease^  but  the  notice  being  given,  otherwise  the 

owner,  for  each  breach  of  the  rules,  ship  shall  not  be  imured.    Notice 

shall  be  held  responsible  to  the  un-  shall  also  be  given  by  the  members 

derwriters  for  the  entire  losses  and  of  the  arrival  of  any  ship  that  has 

averages  that  may  happen  until  not  been  surveyed.'' 
the  expiration  of  that  policy." 
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On  the  2nd  of  November^  Exeh.  rf  pum, 

1843. 

S.  Temple  moved  accordingly. — ^The  effect  t{  the  15th 
role  is  only  to  prevent  a  renewal  of  the  insurance,  in  cases 
of  disobedience  to  the  orders  of  the  managing  underwriters; 
it  does  not  render  void  the  existing  policy,  in  respect  of 
which  the  premium  may  have  been  already  paid.  The 
intention  of  the  rule  is,  that  the  owner  shall  have  till  an- 
other year  to  consider  whether  the  vessel  is  worth  a  further 
insurance,  and  then,  if  he  choose  to  insure  her  again,  he 
must  obey  the  order  to  repair.  This  construction  is 
strengthened  by  the  difference  in  the  language  of  this  and 
of  the  first  rule,  which  declares  that  in  the  case  there  pro- 
vided for  the  insurance  shall  cease.  The  case  of  a  vessel 
entering  the  American  trade  appears  to  be  the  only  one  in 
which  the  rules  of  the  association  contemplate  a  forfeiture 
of  the  existing  policy.  [Lord  Abinger,  C.  B. — Suppose  a 
performance  of  the  orders  given  were  essential  to  make  the 
vessel  seaworthy?]  That  defence  might  be  raised  in  a 
different  form. 

Lord  Abinger,  C.  B. — ^We  will  look  at  the  rules. 

Cur.  adv.  vult. 
On  the  4th  of  November, 

Lord  Abinger,  C.  B.,  said, — ^The  Court  have  come  to 
the  conclusion  that  the  direction  of  the  learned  Judge  was 
correct.  We  think  the  effect  of  the  15th  rule  is,  that  the 
vessel  must  be  considered  unseaworthy,  and  th^  insurance 
effected  on  her  consequently  void,  unless  the  directions  of 
the  managing  underwriters  are  from  time  to  time  complied 
with.    There  will  therefore  be  no  rule. 

Rule  refused. 

Temple  now  moved  for  a  rule  to  enter  judgment  for  the 
plaintiff  non  obstante  veredicto,  on  the  ground,  that  it  ap- 
peared from  the  plea  that  the  managing  underwriters  had 
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Bxch.  qfPieast  ordered  a  pair  of  new  foretopmast  backstays  to  be  supplied 
^  to  the  yessel,  not  at  the  time  of  the  order,  but  on  her  re- 
tum  from  tlie  voyage  on  which  she  was  about  to  saiL  He 
contended  that  the  underwriters  had  no  power,  under  the 
15th  rule,  to  make  a  prospective  order,  having  reference  to 
a  future  voyage:  they  could  only  pronounce  on  the  state 
of  the  vessel  as  regarded  the  voyage  on  which  she  was  then 
bound,  and  therefore  that  no  order  on  the  second  voyage 
had  been  disobeyed;  and  the  ship  performed  the  first  safely. 

Feb  Curiam. — It  is  true  the  ship  returned  in  safety 
from  her  first  voyage;  but  as  she  started  on  that  voyage  in 
an  unseaworthy  state,  the  policy  was  gone  from  that  time, 
and  it  could  not  revive  on  her  safe  arrival. 

Rule  refused. 


Nov.  7:  Sutherland  v.  Pratt  and  Others. 

Where  the  con.  ASSUMPSIT  on  a  policy  of  insurance  for  £2000  on 

signee  of  goods         .  ^        ^ 

pledges  the  bill  Ship  and  goods  lost  or  not  lost,  at  and  from  Bombay  to 

anothe"n>«r8on  Loi^don,  alleged  in  the  declaration  to  have  been  made  with 

idAH!^  mLic'  *^®  General  Maritime  Assurance  Company  (of  which  the 

by  him,  and  defendants  were  three  of  the  directors)  by  Messrs.  Boggs, 

ment  that  the  Taylor,  &  Co.,  as  well  in  their  own  names  as  for  and  in  the 

S^l^rrinsi!.  ^*™®*  ^f  ^  »^d  ^very  person  and  persons  to  whom  the 

aDce  on  the  game  did  or  might  appertain  in  part  or  in  all.     The  decla- 

goods  for  the  •  n         •• 

benefit  of  the  ration  alleged  payment  of  the  premium  by  the  plaintiff  to 
depS'the  *^c  company,  and  that  the  plaintiff  was,  during  the  said 
tWedSimr;  voyage,  to  wit,  on  &c.  interested  in  the  goods  mentioned  in 
sueontbepoUcy  the  policy,  and  loaded  on  board  the  ship,  to  the  amount 

in  his  own  .  j  j    i         ,      . 

name.  msured ;  and  that  the  insurance  was  made  for  the  use  and 

benefit,  and  on  account  of  the  plaintiff  as  aforesaid :  and 
averred  a  partial  loss  by  the  wetting  and  damaging  of  the 
goods  during  the  voyage  {a). 

(a)  See  the  declaration  set  out  fully,  10  M.  &  W.  296. 
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Plea,  non  assumpserunt ;  together  with  Beveral  special  ExcH,  of  PUat, 
pleas,  which  it  is  not  necessary  to  state  here. — ^At  the  trial  ^  '    ^ 

before  Lord  Abinger^  C.  B.,  at  the  London  sittings  after  Sutrbrlino 
Trinity  Term,  it  appeared  that  the  insurance  in  question  pratt. 
had  been  effected  by  Boggs,  Taylor  &  Co.,  who  were  the 
consignees  of  the  goods  iu  question,  for  the  security  of  the 
plaintiff,  to  whom  they  had  pledged  the  bill  of  lading, 
(which  was  indorsed  generally  to  bearer),  as  a  security  for 
certain  bills  of  exchange  accepted  by  the  plaintiff  for  the 
accommodation  of  Boggs,  Taylor  &  Co.,  and  which  the 
plaintiff  refused  to  accept  until  Boggs,  Taylor  &  Co.  effected 
the  insurance  in  question,  and  deposited  the  policy  with 
him.  It  was  contended  for  the  defendants,  that  this  was 
not  suflScient  to  entitle  the  plaintiff  to  sue  on  the  policy  in 
his  own  name.  The  Lord  Chief  Baron  overruled  the  objec* 
tion,  and  a  verdict  was  given  for  the  plaintiff,  damages 

Erie  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction.— The  question  is,  whether  the  mere  pawnee  of 
a  policy  of  insurance  can  sue  in  his  own  name.  [Parke,  B« 
— Or  rather,  whether  the  pawnee  of  goods,  assigned  to  him 
by  the  indorsement  of  the  bill  of  lading,  can  insure  them.] 
If  Boggs,  Taylor  &  Co.  intended,  in  case  they  paid  off  the 
acceptances,  to  have  the  right  themselves  to  sue  on  the 
policy,  they  could  not,  by  depositing  it  with  the  plaintiff, 
vest  the  right  to  sue  in  him.  [Parke,  B. — The  question  is 
one  of  fact,  whether  the  insurance  was  not  effected  for 
securing  the  interest  of  the  plaintiff.]  No  doubt  it  was 
effected  in  order  to  the  deposit  of  the  bill  of  lading  with 
him«  [Parke,  B. — If,  before  any  arrangement  with  the 
plaintiff,  Boggs,  Taylor  &  Co.  had  insured  the  goods,  and 
then  had  agreed  for  the  deposit  of  the  bill  of  lading  and  the 
policy  with  him,  I  agree  they  would  have  been  the  persons 
to  sue.  But  here  it  was  a  question  for  the  jury,  whether 
the  insurance  was  not  effected  by  them  as  agents,  and  for 

VOL.  XII.  c  M.  w. 
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Bxeh.  of  PUof,  the  benefit  of  the  plaintifi^.    Lord  Abinger,  C.  B. — ^The  evi- 


1843. 


dence  was,  that  he  refused  to  accept  until  they  had  effected 
Sutherland  the  insurance.  In  such  a  case,  if  the  party  cannot  sue  in 
Pratt.  his  own  name,  how  can  he  have  the  benefit  of  the  pledge? 
Parke,  B. — It  seems  to  turn  entirely  on  a  question  of 
fact  j  and  there  is  very  good  evidence  that  the  policy  was 
effiected  entirely  for  the  benefit  of  the  plaintiff',  to  cover  his 
interest  in  the  goods ;  and  it  is  clear  he  had  an  insurable 
interest.] 

* 
Per  Curiam, 

Rule  refused. 


Kav,  7.       The  Mayor,  Aldermen,  and  Burgesses  of  Macclesfield 

V.  Chapman. 

The  grant  of  a  vJASE. — The  declaration  stated,  that  the  plaintiffs  were 
ofYt*eif1mpiy°a  posscsscd  of  a  Certain  market,  in  the  township  of  Maccles- 
right  in  the        figij  Q^i  Tucsdavs  and  Saturdays  in  each  week,  for  the 

grantee  to  pre-  /  ^  ''  ' 

Tent  persons  buying  and  selling,  amongst  other  things,  of  flesh-meat ; 

raarketabic*  a^^^  that  they  wcrc  also  possessed  of  certain  liberties,  tolls, 

prime JhoM**"^  stallage,  picage,  &c.,  to  the  said  market  belonging;  and 

witiiin  the  that  all  butchers  selling  flesh-meat  on  Tuesdays  and  Satur- 

limits  of  the  ....  . ,  -  .         ^     .   ,  ,  „     , 

franchise,  on  days.  Within  the  said  township,  of  right  ought  to  sell  the 
Such^a  rig^h^t       ^amc  withiu  the  said  market,  and  not  in  any  private  shops : 

can  exist  only  nevertheless,  the  defendant,  intending  to  prevent  the  plain- 
by  irotnemorial  '      ^  '  or  r 

custom.  tiffs  from  enjoying  the  benefit  of  their  said  market,  exposed 

to  sale  in  certain  shops  of  the  defendant,  in  the  said  town* 
ship,  divers  large  quantities  of  flesh-meat,  on  the  said  Tues- 
days  and  Saturdays,  being  market  days,  without  the  license 
and  against  the  will  of  the  plaintiffs,  whereby  the  plaintifiv 
lost  certain  stallage,  &c. 

Pleas,  first,  not  guilty ;  secondly,  that  the  plaintiffs  were 
not  possessed  of  the  said  market,  modo  et  formft ;  thirdly, 
that  all  butchers,  &c,  ought  not  of  right  to  sell  their  flesh- 


Chapman. 
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meat  within  the  said  market,  and  not  in  any  private  shops.  Exch,  rf  PUat, 

Issues  thereon.  v   ^^^,'  . 

At  the  trial,  before  Gumey^  B.,  at  the  last  assizes  at  Mayor,  &c.  of 

Chester,  the  jury  found  a  verdict  for  the  plaintiflFs  on  the  v. 
first  and  second  issues,  and  for  the  defendant  on  the  third 
issue. 


Jervis  now  moved  to  enter  judgment  for  the  plaintiffs  on 
the  third  issue,  non  obstante  veredicto. — ^The  jury  having 
found  that  the  plaintiffs  are  possessed  of  a  market  on  cer- 
tain days ;  their  right  to  exclude  others  from  selling  market- 
able commodities  on  those  days  in  their  private  shops, 
within  the  limits  of  their  franchise,  follows  as  a  legal  con- 
sequence. Without  such  a  right,  the  market  is  of  no  sub- 
stantial benefit  to  the  grantee.  The  Prior  of  Dumtabl^a 
Case  (a),  cited  in  The  City  of  Londonfs  Case  (&),  decided, 
that  where  a  lord  is  possessed  of  a  market,  a  prescription 
to  sell  meat  in  a  private  house  is  bad.  The  only  distinc- 
tion which  can  be  stated  between  that  case  and  the  present 
is,  that  there  the  meat  was  alleged  to  have  been  sold  "  oc- 
culte.'^  The  question  was  raised  with  respect  to  this  mar- 
ket, in  Mayor  of  Macclesfield  v,  Pedley  {c),  but  there  it  was 
unnecessary  to  decide  it,  because  the  jury  had  found  the 
existence  of  the  right  claimed  by  the  plaintiffs,  by  imme- 
morial custom.  [Parke,  B. — Litiledale,  J.,  appears  to  have 
been  of  opinion  that  the  grantee  of  a  newly  created  mar- 
ket has  not  such  a  right.]  In  Com.  Dig.,  Market,  (F.  2.), 
the  law  is  laid  down  thus  : — "  The  owner  of  a  house  next 
to  a  fair  or  market  cannot  open  his  shop  for  selling  in  a 
market,  without  paymeut  of  stallage ;  for  if  he  takes  the 
benefit  of  the  market,  he  ought  to  pay  the  duties  there. 
In  the  Gravesend  Case  {d),  Doderidge,  Serjt.,  cited  a  case 
in  the  Begister,  '^  where  the  Abbot  of  Westminster  pre- 

(a)  11  Hen.  6,f.  19  a  and  6,  pi.  (c)  4  B.  &  Adol.  397  ;  1  Nev. 

3;  and  25  a,  pi.  2.  &  Man.  709. 

(6)  8  R«p.  127.  {d)  2  Brownl.  179. 
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Exek.  of  pu^h  scribed  to  Iiare  a  fair  in  Westminster  upon  St.  Edward's 
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day,  and  for  ten  days  after;  and  that  no  citizen  nor  other 
Mayor,  &c.  of  in  London,  during  that  time,  shonld  sell  any  thing  in  Lon- 
V.  don^  but  in  this  fair;  and  after  the  Abbot  remitted  this 

pririlege,  and  had  of  the  citizens  of  London  for  that, 
£1500.''  It  most  be  assumed  that  the  grant  of  the  mar- 
ket If  as  before  the  existence  of  private  shops  for  the  sale  of 
marketable  commodities,  or  that  there  was  a  preTious  writ 
of  ad  quod  damnum.  In  Mosley  v.  Walker  \a),  also,  the 
present  question  was  mooted,  but  not  decided. 

Pabke,  B. — ^There  does  not  appear  to  be  any  authority 
that  the  mere  possession  of  a  market  implies  the  right  of 
preventing  individuals  from  selling  in  their  own  shops  on 
market  days.  The  Prior  of  DimstabU^s  Case  (a),  quoted  as 
establishing  that  proposition,  is  explained  in  Mosley  v. 
Walker  and  Mayor  of  Macclesfield  ▼.  Pedley,  and  shewn 
not  to  be  an  authority  to  that  extent.  It  seems  to  amount 
only  to  this,  that  a  person  shall  not  take  the  benefit  of  the 
lord's  market,  and  the  customers  attending  it,  and  yet 
fraudulently  deprive  him  of  the  tolls. 

Lord  Abinoer,  C.  B.,  concurred,  adding, — It  must  not, 
however,  be  understood  that  a  man  may  take  the  benefit  of 
the  market,  and  then  take  the  customers  away  from  it. 

GxTRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused  {b). 

(o)  7  B.  &  Cr.  40.  nullum    mercatum    infra    aeptem 

(b)  On  the  discussion  of  the  Is-  leucas  in  circuit^  hui^  pnedtcti 

lington  Market  Bill,  in  the  House  per  nos  vel  haeredes  nostros  alicni 

of  Lords,  in  the  year  1835  (9th  coocedatur.'    The  corporation  has 

July),  the  foUowmg  questions  were  continued  to  hold,  as  it  before  had 

put  by  the  House  to  the  Judges:-*  been    holden,  by  prescription,   a 

*<A  charter    was    granted   by  market  in  Blackacre,  and  to  take  the 

«ing  Edward  IJI.  to  the  corpora-  profits  thereof.    A  charter  is  now 

tion  of  the  borough  of  A.,  with  granted  to  B.  by  the  Crown,  of  a 

these  words  (inter  alia),    '  quod  market  to  be  holden  in  Whxteacre, 
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within  less  than  seven  leagues'  dis- 
tance from  Biackacre  :— 

1.  '^Is  thu  second  grant  con- 
trary to  the  first ;  and  may  it  be 
repealed  by  sci.  &.,  as  contrary 
thereto? 

2  *'  The  same  question,  White- 
acre  being  less  ihan  seven  leagues* 
distance  from  the  borough  of  A.  ? 

3.  "  In  either  of  the  said  cases, 
can  it  be  pleaded,  or  in  any  way 
tsken  into  consideration,  that  the 
benefit  of  the  public  required  a  new 
market  to  be  holden,  other  than 
markets  holden  by  the  corporation 
of  A.,  and  within  less  than  seven 
leagues  from  those  markets,  or 
from  the  said  borough  f* 

On  these  questions  the  unani- 
mous opinion  of  nine  of  the  Judges, 
then  present,  was  delivered  by— 

Park,  J.— "I  am  to  acquaint 
your  Lordships,  that  my  learned 
brethren  and  myself,  in  considering 
the  questions  propounded  to  us  by 
your  Lordships,  assume  that  it  is 
proposed  to  ask  the  first  and  second 
questions  with  reference  to  holding 
the  new  market  at  the  same  times 
with  the  old.  The  Judges  are 
sgreed,  that  if  this  clause  adds  any 
prohibition  other  than  that  which 
is  attached  by  the  common  law  to 
the  grant  of  a  market,  it  is  void; 
for  there  is  no  consideration  for 
such  restriction,  nor  any  additional 
benefit  conferred  upon  the  subject ; 
that  is,  it  is  a  prohibition  imposed 
in  respect  of  an  old  right,  without 
a  new  consideration. 

''The  establishment  of  a  new 
market,  to  be  holden  at  the  same 
times  within  the  common-law  dis- 
tance of  an  old  market,  prim&  fade 
is  injurious  to  &e  old  market,  and 
therefore  void. 


"  The  Judges  are  also  of  opinion,  Exeh,  rf  PIm#, 

that  the  circumstance  mentioned  in  18^3* 

the  third  question,  viz.  that  the  ^ 

benefitof  the  public  required  a  new  jJ'Xmfwub 

market  to  be  holden,  other  than  ^^ 

markeU  aheady  holden  by  the  first  Chapman. 
grantee,  would  not  of  itself  warrant 
the  grant  of  such  new  market.*' 

On  the  Hth  of  July,  the  follow- 
ing questions  were  put  by  the  House 
to  the  Judges  then  present, — LU" 
tiedale,  J.,  Parke,  B.,  and  Botan- 
quetf  J,;— 

"  A  charter  was  granted  by  King 
Edward  IIL  to  the  corporation  of 
the  borough  of  A.,  with  these  words 
(inter  alia), — '  quod  nullum  merca- 
tum  infra  septem  leucas  in  circuitCk 
burgi  praedicti  per  nos  vel  hseredes 
nostros  alicui  concedatur.'  And 
this  grant  purports  to  be  made  '  do 
assensu  prtelatorum,  comitum,  ba- 
ronum,  ac  totius  communitatis 
regni  in  instanti  parliamento  apud 
Westmonasterium  convocato.'  And 
the  charter  begins  '  Rex  archiepis- 
copis,  &c.  salutem.'  The  colora- 
tion hath  continued  to  hold,  as  it 
before  had  been  holden,  by  pre- 
scription, a  market  in  Blackacre, 
in  the  borough  of  A.,  and  to  take 
the  profits  thereof.  A  charter  is 
now  granted  to  B.  by  the  Crown,  of 
a  market  to  be  holden  in  White- 
acre,  within  less  than  seven  leagues' 
distance  from  Blackacre: — 

1.  **  Would  the  second  charter 
as  above  mentioned,  for  holding  a 
market  witliin  seven  leagues  from 
the  market  of  Blackacre,  be  illegal, 
and  repealable  by  scire  facias  ? 

2.  "  Same  question,  within  seven 
leagues  firom  the  boundaries  of  th^ 
borough  of  A. 

3.  "  The  Judges  having  inform- 
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Ssch.  qfPieaif  ed  the  House,  that  in  their  opinion 
1843.         the  circumstance  of  the  henefit  of 
'^  the  public  requiring  a  new  market 

MlccwswiLD   ''O"^^  ^^^  of  itself  warrant  thegrant 
r.  of  a  new  market;  their  opinion  is 

Chapman.  further  required,  whether  the  ad- 
vantage of  the  public,  coupled  with 
the  fact,  that  the  space  of  the  prior 
market  is  not  sufficient  for  the  buy- 
ers and  sellers,  could  not  be  plead- 
ed, or  in  any  way  taken  into  con- 
sideration, to  warrant  or  support 
the  grant  of  a  new  market,  within 
the  limits  of  the  common  law  ? 

4.  "  Or,  whether  the  advantage 
of  the  public,  coupled  with  the 
facts,  that  the  space  of  the  prior 
market  is  not  sufficient  for  the 
buyers  and  sellers,  and  that  part  of 
the  ancient  site  of  the  market  has 
been  employed  or  permitted  to  be 
employed  by  the  owners  of  the 
market  for  other  purposes  than 
those  of  the  market,  could  not  be 
pleaded  or  in  any  way  taken  into 
consideration,  to  warrant  or  sup- 
port the  grant  of  a  new  market 
within  the  limits  of  the  common 
law? 

5.  **  Or,  whether,  supposing  the 
prior  market  to  be  granted  in  a 
fixed  place,  the  advantage  of  the 
public,  coupled  with  the  facts,  that 
the  place  of  the  prior  market  is  not 
sufficient  for  the  buyers  and  sellers, 
and  that  part  of  the  ancient  site 
and  place  of  the  market  has  been 
employed  or  permitted  to  be  em- 
ployed by  the  owners  of  the  market 
for  other  purposes  than  those  of  the 
market,  could  not  be  pleaded  or  in 
any  way  taken  into  consideration, 
to  warrant  or  support  the  grant  of 
a  new  market  within  the  limits  of 
the  common  law?" 

The  Judges  delivered  their  opi- 


nion upon  the  two  first  questions 
in  the  affirmative;  and  desired  time 
to  consider  the  remaining  three 
questions :  to  which,  on  a  subse- 
quent day,  the  following  *  answer 
was  given  (on  behalf  of  himself  and 
Parke  B.,  the  only  Judges  then  in 
town)  by 

LtTTLEDALE  J. — ^*  When  three 
of  the  Judges,  Mr.  Baron  Parke^ 
Lord  Commissioner  Bofan^we/,  and 
myself,  attended  your  Lordships  on 
the  14th  of  July,  your  Lordships 
were  pleased  to  ask  the  Judges  then 
present,  whetlier  the  words  of  the 
charter  of  King  Edward  IIL  were 
such  as  to  give  it  the  effect  of  an 
act  of  Parliament,  and  to  which 
question  the  Judges  answered  in  the 
affirmative.  That  being  so,  it  would 
appear  that  all  the  other  questions 
which  now  await  the  opinion  of  the 
Judges  are  at  an  end  ;  because,  if 
there  be  a  prohibition  by  act  of 
Parliament  from  holding  a  market 
within  seven  leagues  of  the  borough 
of  A.,  the  king  would  have  no  right 
to  grant  a  market  to  be  held  with- 
in seven  leagues,  under  any  circum- 
stances whatever,  but  an  applica- 
tion must  be  made  to  Parliament 
to  repeal  that  act  which  has  em- 
braced and  confirmed  the  charter. 

**  The  third  and  fourth  questions 
proposed  by  your  Lordships,  which 
are  the  two  first  of  those  upon 
which  the  Judges  requested  time 
fur  consideration,  may  be  conve- 
niently answered  together.  These 
questions  evidently  apply  to  the 
grant  of  a  market,  not  to  be  held  in 
a  certain  spot,  defined  or  known 
by  metes  and  bounds,  but  generally 
in  the  vill  or  district  of  Blackacre. 
There  is   no   doubt  but  that  the 
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grantee  of  such  a  market  may  hold 
it  anywhere  within  that  vill  or  dis- 
tricty  or  in  more  places  than  one^ 
and  may  change  the  place  in  which 
it  is  held ;  and  an  ohligation  is  cast 
upon  him,  hy  his  acceptance  of  the 
grant,  to  provide  convenient  ac- 
commodation for  all  who  are  ready 
to  buy  and  sell  in  the  public  mar- 
ket. If  he  does  not  do  so,  or  if, 
after  having  once  appropriated  a 
particular  site  for  the  use  of  the 
public  as  a  market-place,  he  after- 
wards employs  or  permits  it,  or  part 
of  it,  to  be  employed  for  other  pur- 
poses, without  providing  as  conve- 
nient a  place  for  the  public  to  buy 
and  sell  in  elsewhere  within  the 
limits  of  his  grant,  the  conse- 
quences would  be; — First,  there 
would  be  a  good  defence  to  an 
action  brought  by  the  grantee  of 
the  franchise  against  any  person 
for  selling  out  of  the  market  to  the 
prejudice  of  his  right,  provided 
such  person  had  been  prevented 
from  selling  in  the  market  by  the 
want  of  convenient  room.  This 
'  point  was  decided  in  the  case  of 
Prince  v.  Leuns,  5  B.  &  Cr.  363 ; 
and  confirmed  by  that  oiMaley  v. 
Walier,  7  B.  &  Cr,  40.  A  second 
consequence  would  be,  that  this 
breach  of  public  duty  on  the  part 
of  the  grantee  of  the  franchise 
might,  unless  these  inconveniences 
were  removed,  and  a  sufficient 
space  restored  for  the  accommoda- 
tion of  the  public,  operate  as  a  for- 
feitiure,  and  furnish  a  ground  for  a 
scire  facias  to  repeal  the  patent  by 
which  the  market  was  granted. 
And,  thirdly,  we  are  not  prepared 
to  say  that  such  misconduct  of  the 
grantee  would  not  render  him  liable 
to  an  indictment  for  a  misdemea- 


Mayor,  &c.  of 
Macclesfield 

V. 

Chapman. 


nour,  in  like  manner  as  the  grantee  Exeh,  qf  Pkaa, 
of  a  ferry  is  punishable  for  a  default  1843. 

in  providing  proper  boats  and  fer- 
rymen; though  we  are  not  aware 
of  any  instance  in  which  such  a 
proceeding  against  the  owner  of  a 
market  has  been  adopted.  And  if 
such  an  indictment  would  lie 
against  him  for  his  default,  an 
action  would  also  Ho  at  the  suit  of 
any  private  individual  who  should 
have  received  any  special  injury 
thereby. 

''  But  these  are  the  only  conse- 
quences of  the  breach  of  duty  com- 
mitted by  the  grantee  of  the  fran- 
chise ;  for  we  are  of  opinion,  that 
whilst  the  grant  remains  unre- 
pealed, the  default  of  providing 
proper  accommodation  for  the  pub- 
lic cannot  operate,  in  point  of  law, 
as  a  ground  for  granting  a  new 
charter  to  another,  to  hold  a  mar- 
ket within  the  common-law  dis- 
tance, which  shall  really  be  inju- 
rious to  the  existing  market  But 
after  the  former  grant  has  been 
duly  repealed,  a  new  charter  may, 
of  course,  be  granted  to  any  one. 

"  The  fifth  and  last  question  pro- 
posed by  your  Lordships  contains 
one  circumstance,  which  makes  a 
very  material  difierence  in  the  con- 
sideration of  the  supposed  case. 
This  question  relates  to  a  market 
held,  by  the  terms  of  the  grant,  in 
a  Jixed  place — that  is,  as  we  un- 
derstand it,  a  place  defined  or 
known  by  metes  and  bounds,  and 
containing  a  precise  quantity  of 
land.  We  are  of  opinion,  that,  if 
those  limits  are  not  sufficient  for 
the  buyers  and  sellers  at  the  mar- 
ket, and  the  owner  of  the  market 
has  no  power  to  enlarge  the  limits, 
that  circumstance,  coupled  with  the 
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Bxeh.  of  Pieaa,  them^  non  ooxutat  that  they  would  not  have  found  a  ver- 
^^^'  diet  for  the  defendant.  The  case  of  BurchaU  v.  Battamy 
is  expressly  overruled  by  Wood  v.  Duncan  (a),  in  which, 
upon  the  same  state  of  facts,  the  Court  held  that  the  plain- 
tiff, who  was  ultimately  successful,  was  not  entitled  to  the 
costs  of  the  first  trial.  [Parkef  B. — In  that  case  the  arbi- 
trator had  made  an  award,  which  was  set  aside;  in  BurchaU 
Y.  BaUamy  no  award  was  made.]  The  Court  proceeded  on 
the  ground  that  there  was  no  legal  award,  and  therefore  the 
reference  was  abortive.  The  case  of  Seeley  v.  Powers  is 
admitted  to  be  a  direct  authority  for  the  plaintiff;  but  it  is 
said  that  Patteson,  J.,  has  misconstrued  the  case  of  Harrison 
V.  Bennett  That,  however,  is  not  so,  for  in  Harrison  v.  Ben- 
nett  there  was  a  verdict  found  and  delivered  for  the  plaintiff 
on  the  first  trial,  although  it  was  not  conclusive  for  want  of 
a  finding  of  damages.  In  Seeley  v.  Powers,  the  learned 
Judge  took  time  to  consider,  and  his  judgment,  being  pro« 
bably  a  written  one,  is  not  likely  to  have  been  misreported : 
m(Hreover,  it  was  recognised  and  confirmed  by  him  in  the 
subsequent  case  of  Waite  v.  Spuryin  (6),  in  which  he  states 
it  to  have  been  given  after  consideration,  and  an  examina* 
tion  of  the  authorities.  [Parke,  B. — How  is  it  in  the  case 
of  a  venire  de  novo,  simpliciter?  It  seems  to  have  been 
taken  for  granted,  in  Wood  v.  Duncan,  that  in  that  case 
each  party  pays  his  own  costs;  and  that  is  for  the  fault  of 
the  jury.]  Each  party  there  pays  his  own  costs:  Birdr. 
Appleion{c).  There,  after  a  venire  de  novo  awarded  on 
an  imperfect  special  verdict,  a  verdict  for  the  plaintiff  ou 
the  second  trial,  a  new  trial  granted,  and  again  a  ver- 
dict for  the  plaintiff  on  the  third  trial,  it  was  held  that, 
the  rule  for  a  new  trial  being  silent  on  the  subject  of 
costs,  the  plaintiff  was  only  entitled  to  the  costs  of  the 
last  trial.     The  Worcestershire  and  Staffordshire  Canal 


(a)  6  M.  &  W.  87.  (b)  4  Dowl.  P.  C.  5?5. 

(c)  1  East,  111. 
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Company  v.  The  Trent  and  Mersey  Navigation  Company  (a)  Etch,  of  Pleas, 
was  also  the  case  of  an  insufficient  verdict^  on  which  the 
Court  could  give  no  judgment,  and  a  new  trial  was  granted; 
and  there  also  it  was  held  that  the  party  who  ultimately 
succeeded  was  not  entitled  to  the  costs  of  the  first  trial. 
Those  cases  are  similar  in  principle  to  the  present;  an  in- 
sufficient verdict  is  as  if  there  were  no  verdict.  [Parke, 
B. — ^In  Smithy,  HaUe  {b),  also,  where  a  new  trial  was  granted 
on  the  ground  that  a  special  case  reserved  on  the  first  was 
imperfectly  stated,  the  party  who  succeeded  on  the  second 
trial  was  held  not  to  be  entitled  to  the  costs  of  the  first 
trial.  The  present  case  is  certainly  very  like  that  of  the 
finding  of  a  defective  verdict.] 

Lord  Abinoek,  C.  B.— The  case  of  Bird  v.  Appleton 
seems  to  be  very  much  in  point;  a  defective  verdict  is  the 
same  as  no  verdict.  We  find  that  the  practice  of  the  Court 
of  Queen's  Bench  has  been  in  accordance  with  the  decision 
of  my  brother  Paiteson  in  Seeley  v.  Powers;  and  not  being 
inconsistent  with  reason,  or  with  any  rule  or  practice  of  this 
Court,  and  the  case  being  analogous  to  that  of  a  venire  de 
novo,  we  think  it  best  to  adhere  to  it,  and  to  say,  that 
wherever,  by  the  fault  or  defect  of  finding  by  the  jury  on 
the  first  trial,  the  parties  have  gone  to  trial  a  second  time, 
the  party  ultimately  successful  is  entitled  only  to  the  costs 
of  the  trial  in  which  he  succeeds.  The  rule  will  therefore 
be  absolute. 

Parke,  B.,  Gurney,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute  ( 

(a)  2  Marsh.  475*  (c)  See  Lickharrow  v.  Mason, 

(h)  6T.IL71.  6T.  R.131. 
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Exeh.  of  PUaa, 
1843. 

'  Alexander  v*  Smith. 

Nov.  3.         ^ 

An  application  i^  HILTON  moved  to  Set  aside  the  copy  of  a  distringas^ 
dUtringM  to*  and  the  levy  made  thereon^  on  the  ground  that  the  amount 
compd  an  ap-     ^f  ^^^^  ^^^  ^^^^^  y^^  ^^^^  indorsed  on  the  writ,  pursuant  to 

pearance  must  *  

be  made  within  the  rules  of  Hilary  Term,  2  Will.  4,  and  Mich.  Term,  3  WilL 
the  service  of     4,  pi.  5.    The  writ  was  scrvcd  on  the  21st  of  July,  return- 

the  distringas.      ^^^  ^  ^j^j^  ^^^^  ,   ^^^   ^^  ^j^^   j^^  ^^  AugUSt,  a  BUmmOUS 

having  been  served  on  the  plaintiff  to  shew  cause  before 
CoUman,  J.,  at  chambers,  why  the  copy  of  the  writ  and 
levy  should  not  be  set  aside  for  irregularity,  the  same  was 
discharged,  on  the  ground  that  the  irregularity  ought  to 
have  been  objected  to  within  eight  days  from  the  time  of 
serrice. 

Chilton  now  submitted  that  the  rule,  as  to  applying  with- 
in eight  days,  did  not  apply  to  this  description  of  process ; 
and  that,  as  the  application  had  been  made  within  fifteen 
days  from  the  teste  of  the  distringas,  and  the  plaintiff 
could  not  have  taken  any  step  in  the  meanwhile,  the  appli- 
cation was  not  too  late. 

Parke,  B. — The  application  was  made  too  late.  The 
learned  Judge  was  right  in  thinking  that  the  defendant 
should  have  applied  within  eight  days  from  the  service  of 
the  distringas. 

OtJBNiT,  B.,  and  Rolpe,  B.,  concurred. 

Rule  refused. 
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Etch,  of  Pkat, 
1843. 


BULE  had  been  obtained  on  behalf  of  the  sherifif  of  a  iheriff;  on 
Surrey,  calling  upon  the  plaintiff  to  shew  cause  why  it  "ndeTan  exe- 
should  not  be  referred  back  to  the  Master  to  reconsider  ?uh":  !*„*"**" 

tied  to  a  per 

what  was  due  to  the  sheriff  for  poundage  and  legal  ex-  centage  on  the 

*  ,  ,  .        -  whole  proceeds 

penses,  and  what  ought  to  be  allowed  to  him  for  extra  of  the  sale, 
charges  and  expenses.  year"f  r?nt%aid 

It  appeared  that  there  were  adverse  claims  to  the  goods  fa^J/^/^as*^ 
seized  under  an  execution;  in  consequence  of  which  the  weiiasonthe 

-._  11    1/11  .  fit  amount  of  the 

sherui  was  compelled^  for  the  protection  of  the  property^  execution ;  but 
to  incur  extra  expenses,  by  keeping  two  men  in  possession  ue  "to°bV"*'' 
for  a  considerable  time.    The  sale  produced  767/.  2«.,  of  *"*»'^«^  ^i^'"^* 

*  expenses  in- 

which  the  sum  of  £250  was  paid  to  the  landlord  for  rent,  cuired  byhim 
The  Master  had  allowed  the  sheriff  his  expenses  of  the  pos-  levy Avhlch  are 
session  of  one  man  only  for  seven  days ;  and  acting  upon  ^^^  table  oflcM 
the  "Table  of  Fees''  framed  in  pursuance  of  the  stat.  fr^ned under 
1  Vict.  C.55,  had  allowed  the  per  centage  of  2/.  10^.  per  i  vict.'c.  55, 
cent,  on  £b21  only.    Against  the  above  rule 

Jervis  shewed  cause. — ^The  sheriff  is  not  entitled  to  more 
than  the  Master  has  allowed.  The  case  of  Slater  v.  Hames  (a) 
shews,  that  although  a  sheriff  may  be  put  to  great  trouble 
and  expense,  yet  he  is  not  entitled  to  any  other  allowance 
than  his  poundage  and  such  fees  as  are  fixed  by  the  "Table 
of  Fees,''  framed  under  the  stat.  7  Will.  4  &  1  Vict.  c.  55. 
Here  the  extra  trouble  and  expense  were  incurred  by  him  in 
protecting  himself  against  an  adverse  claimant.  Secondly, 
the  sheriff  claimed  no  more  per  centage  than  the  Master 
allowed  him,  and  he  did  not  claim  it  in  respect  of  the  £250, 
the  amount  of  the  rent. 

Waismj  in  support  of  the  rule. — First,  the  sheriff  may 
(a)  7  M.  &  W.  413. 
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jEmI*  ofPhMf  obtain,  by  the  faTOor  and  indulgence  of  the  Conrt^  in  its 
discretion,  a  larger  amount  for  extra  expenses  than  the 
Master  has  thought  fit  to  allow.  Possession  was  kept  for 
a  considerable  time  under  a  Judge's  order,  and  therefore 
the  Court  will  order  an  extra  allowance  in  respect  of  that. 
Secondly,  the  sheriff  is  entitled  to  a  per  centage  upon  the 
amount  of  the  sale,  and  not  merely  upon  the  sum  paid  over 
by  him  to  the  execution  creditor.  He  is,  therefore,  entitled 
to  the  additional  sum  of  2/.  10«.  per  cent,  upon  the  £250 
paid  to  the  landlord  for  rent ;  for  he  is  bound  to  levy  for 
the  rent,  as  well  as  for  the  amount  of  the  execution. 

Pabke,  B. — ^The  Master  is  bound  to  allow  the  expenses 
of  such  a  possession  as  was  necessary  for  the  sale  of  the 
goods.  Here  he  has  thought  fit  to  allow  for  the  expenses 
of  seven  days'  possession,  and  that  was  a  reasonable 
charge.  Extra  expenses  cannot  be  allowed.  The  sheriff  is 
entitled  as  a  matter  of  right  to  those  payments  which  are 
prescribed  by  the  table  of  fees,  and  ought  to  have  his  com- 
mission of  2/.  \0s.  per  cent,  on  all  the  money  raised  by  the 
sale.  The  rule  will,  therefore,  be  made  absolute,  without 
costs,  for  the  payment  to  the  sheriff  of  the  additional  sum 
of  6/.  6#.,  being  2/.  10«.  per  cent,  upon  the  rent  of  £250. 

GuBNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute  accordingly,  without  costs. 
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Exeh.  of  PUm, 
1843. 


Scott  v.  The  Eastern  Counties  Railway 
Company. 


.  Nov.  6. 

Assumpsit. — ^The  declaration  alleged,  that,  ou  the  where  an  order 
18th  May,  1841,  the  defendants,  by  John  Braithwaite,  go5d^sr»ome  of 
their  agent  in  that  behalf,  ordered  and  agreed  to  purchase  J'g^jj^^nJ^jg  ^t 
from  the  plaintiff,  and  the  plaintiff  then  agreed  with  the  de-  the  time  of  the 

^-  i-^i*!  contract,  and 

lendant  to  cause  to  be  manufactured  for  and  to  sell  to  them,  the  rest  are  to 
certain  goods  and  chattels  for  the  use  of  the  said  railway,  factored  accord- 
and  of  certain  descriptions  then  directed  and  specified  by  '"V  h**"^  wida 
the  defendants,  to  wit,  one  triangular  lamp  for  junction  which  are 
with  three  twenty-four-inch  lenses,  two  covered  with  red  afterwwds  de- 
stained  glass  outside,  to  be  fastened  at  the  comers  with  ^'^*j[  for*"he 
three  bolts  and  nuts,  one  lamp  for  same,  twelve  moaler  acceptance  of 

^  .      them  is  a  part 

lamps^  four  square  lamps,  two  new  side  lamps,  and  six  acceptance  of 

common  tricolour  lamps,  at  and  for  certain  reasonable  latufy  the  pro- 

prices  to  be  paid  by  the  defendants  to  the  plaintiff  for  the  siatTe  of^^* 

same ;  and  thereupon,  in  consideration  of  the  premises.  Frauds,  29 

and  that  the  plaintiff  would  cause  the  said  goods  and  s.  i7»andthe 

chattels  to  be  delivered  to  the  defendants,  to  wit,  within  a  g.  y^^the     ' 

reasonable  time  then  next  following,  to  wit,  at  a  certain  whole  fonns  one 

°'  '^  entire  contract. 

station  of  the  said  railway,  to  wit,  at  Shoreditch,  London, 
the  defendants  then  promised  the  plaintiff  to  accept  the  said 
goods  and  chattels  of  the  plaintiff,  and  to  pay  him  for  the 
same  the  said  prices,  to  wit,  on  the  delivery  thereof.  The 
declaration  then  went  on  to  aver,  that  the  plaintiff,  confid* 
ing  in  the  promise  of  the  defendants,  did  afterwards,  to  wit, 
on  &c.,  cause  to  be  manufactured  and  delivered  to  the  de- 
fendants, and  the  defendants  then  accepted  and  received 
from  the  plaintiff,  a  part  of  the  said  goods  and  chattels,  to  wit> 
the  said  twelve  moaler  lamps,  the  said  four  square  lamps,  the 
said  two  new  side  lamps,  and  the  said  six  common  tricolour 
lamps,  according  to  the  said  promise ;  and  although  the 
plaintiff  afterwards,  in  consequence  and  in  pursuance  of 

VOL.  XII.  D  M.  w. 
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Sxek.  rf  Pleat,  the  said  agreement,  and  in  a  reasonable  time  in  that  behalf^ 

^  '  ^     to  wit,  &c.,  caused  the  manufacture  of  the  said  triangular 

Scott        lamp  to  be  commenced  and  proceeded  with,  and  the  con- 

Eabtokn      struction  thereof  to  be  carried  on  and  brought  nearly  to 

Railway^Co.  completion^  and  did,  in  so  doing,  necessarily  expend  and  in- 
cur, and  cause  to  be  expended,  divers  large  sums  of  money, 
charges,  and  expenses,  to  wit,  JE300 ;  and  although  the 
plaintiff  was  at  all  times,  from  the  making  of  the  said 
agreement,  ready  and  willing  to  perform  the  same  in  all 
things  on  his  part  to  be  performed,  and  to  cause  the  said 
last-mentioned  lamp  to  be  completed  and  delivered  to  the 
defendants  within  a  reasonable  time  from  the  making  of  the 
said  agreement ;  and  although  the  plaintiff  did  afterwards, 
and  after  the  refusal  of  the  defendants  to  accept  or  receive 
the  said  last-mentioned  lamp  as  hereinafter  mentioned, 
and  long  before  the  commencement  of  this  suit,  offer  to 
deliver  the  said  last-mentioned  lamp  to  the  defendants,  of 
which  premises  the  defendants  always  had  notice;  yet 
the  defendants,  disregarding  their  said  promise,  after  the 
making  thereof,  and  before  a  reasonable  time  for  the  com- 
pletion and  delivery  of  the  said  last-mentioned  lamp,  to  wit, 
ftc.,  wholly  refused  to  accept  or  receive  the  said  last-men- 
tioned lamp,  and  then  wholly  and  wrongfully  discharged 
the  plaintiff  from  further  proceeding  with  the  manufacture 
thereof,  or  from  at  any  time  delivering  the  same  to  the 
defendants,  and  then  wholly  absolved,  exonerated,  and  dis- 
charged the  plaintiff  from  any  further  observance  or  per- 
formance of  the  said  agreement  on  his  part ;  and  the  de- 
fendants have  from  thence  continually  hitherto  wholly 
refused  to  accept  or  receive  the  said  lamp,  although  the 
plaintiff  did  as  aforesaid,  after  the  said  default  of  the  de* 
fendants  as  aforesaid,  and  before  the  commencement  of 
this  suit,  to  wit,  &c.,  cause  the  said  lamp  to  be  completed, 
and  then  offered  to  deliver  the  same  to  the  defendants, 
whereby  &c. 
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Plea,  non  aasuxnpsenmt.  Exe%.  of  puat, 


At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  last  as-  ^  1843,^ 
ases  at  Warwick,  it  appeared  that  in  May,  1841,  Mr.  scorr 
Braithwaite,  the  defendants'  agent,  went  to  the  plaintiff's  easteek 
manufactory  to  order  the  lamps  mentioned  in  the  declara-  Counties 
tion,  all  of  which  were  of  a  well-known  and  ordinary  de- 
scription, with  the  exception  of  the  triangular  lamp,  which 
was  very  peculiar.  The  moaler,  the  square,  and  the  new 
side  lamps  were  delivered  with  a  separate  invoice,  and  paid 
for  in  May,  1841;  but  the  triangular  lamp  was  not  finished 
until  the  month  of  April,  1843,  when  the  defendants,  being 
dissatisfied  with  it,  refused  to  receive  or  pay  for  it,  where- 
upon the  present  action  was  brought.  Under  these  cir- 
cumstances, it  was  objected  for  the  defendants,  that  the 
contracts  for  these  articles  were  distinct,  and  that  the 
delivery  and  acceptance  of  the  common  lamps  did  not 
constitute  a  part  acceptance  within  the  Statute  of  Frauds, 
so  as  to  bind  the  defendants  to  receive  and  pay  for  the 
triangular  lamp  which  was  afterwards  manufactured.  The 
learned' Judge,  reserving  leave  to  the  defendants  to  move 
to  enter  a  nonsuit,  left  the  case  to  the  jury,  who  found  for 
the  plaintiff  for  £248,  the  amount  claimed  by  him. 

Erie  now  moved  accordingly,  either  for  a  nonsuit  or  a 
new  trial.  The  question  in  this  case  is,  whether  the  ac- 
ceptance of  the  smaller  lamps  constituted  a  part  delivery 
and  acceptance  within  the  17th  section  of  the  Statute  of 
Frauds,  29  Car.  2,  c.  8,  and  Lord  Tenterden^s  Act,  9  Geo. 
4,  c.  14,  s.  7,  so  as  to  bind  the  plaintiff  to  pay  for  the  tri- 
angular lamp,  which  was  not  in  existence  at  the  time  of 
the  contract  being  entered  into.  The  17th  section  of  the 
Statute  of  Frauds  enacts,  "that  no  contract  for  the  sale  of 
any  goods,  wares,  or  merchandize,  for  the  price  of  £10 
sterling  or  upwards,  shall  be  allowed  to  be  good,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold,  snd  actu- 

d2 
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Sxeh.  of  Pleat,  ally  receive  the  same,  or  give  something  ia  earnest  to  bind 


1843. 


the  bargain  or  in  part  of  payment,  or  some  memorandum 
Sco-rr  in  writing  of  the  said  bargain  be  made  and  signed  by 
Eastern  the  parties  to  be  charged  by  such  contract,  or  their  agents 
R  A^twAT^Co.  thereunto  lawfully  authorized/'  The  statute  9  Geo,  4,  c.  14, 
s.  7,  extends  the  provisions  of  that  section ;  and,  after  re- 
citing it,  enacts,  "  that  the  said  enactment  shall  extend 
to  all  contracts  for  the  sale  of  goods  of  the  value  of  £10 
sterling  and  upwards,  notwithstanding  the  goods  may  be 
intended  to  be  delivered  at  some  future  time,  and  may  not, 
at  the  time  of  such  contract,  be  actually  made,  procured,  or 
provided,  or  fit  or  ready  for  delivery,  or  some  act  may  be  re- 
quisite for  the  making  or  completing  thereof,  or  rendering 
the  same  fit  for  delivery/'  In  this  case  the  acceptance  of  the 
smaller  lamps  could  not  be  considered  as  a  part  acceptance 
of  the  triangular  lamp,  inasmuch  as  that  was  not  in  exist- 
ence at  the  time;  and  although  it  was  ordered  at  the  same 
time  as  the  common  lamps,  which  were  immediately  after- 
wards delivered  and  paid  for,  it  must  be  considered  as  within 
a  separate  contract.  lAlderson,  B. — Is  it  not  like  the  case 
of  a  person  going  into  a  shop  and  choosing  difierent  articles, 
all  of  which  form  one  contract?]  There  the  articles  are 
in  existence  at  the  time,  and  where  a  contract  is  made  for 
several  articles,  all  of  which  are  in  existence  at  the  time, 
the  acceptance  of  one  is  the  acceptance  of  all,  and  the  pro- 
perty in  all  passes;  Baldey  v.  Parker  (a).  But  here  the 
thing  was  not  made,  and  there  can  be  no  part  delivery  of 
goods  which  are  not  in  existence*  [Lord  Abinger,  C.  B. — , 
The  9th  Geo.  4,  c.  14,  s.  7,  extends  the  provisions  of  the 
former  act  to  goods  not  made.  Here  there  was  an  order 
for  lamps,  some  already  made,  and  another  to  be  made. 
Then  there  is  an  acceptance  of  the  former.  Are  not  the 
parties  bound  by  that?    Alderson,  B. — If  I  make  a  con- 

(«)  2  B.  &  C.  37. 
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tract  for  goods  already  made,  and  goods  to  be  made,  and  I  Exeh.  of  Pleat, 

accept  the  goods  made^  it  shews  that  I  made  the  contract  j  '  ^ 

which  is  what  the  act  means.]    It  is  submitted^  that^  when         Scott 

the  goods  are  not  made  at  the  time^  there  should  be  a      easterw 

part  payment  or  earnest  given^  or  a  written  memorandum.      Counties 

.  Railway  Co, 

to  satisfy  the  statute.    When  some  of  the  goods  are  made, 

and  are  to  be  delivered  immediately,  and  the  others  are 
not,  but  are  to  be  made  and  delivered  subsequently,  they 
cannot  be  said  to  be  included  in  one  and  the  same  contract 
of  sale:  Towers  v.  Osborne  (a).  In  Garbutt  v.  Watson  {b), 
where  there  was  a  verbal  contract  by  the  plaintiffs,  who 
were  millers,  for  the  sale  of  a  quantity  of  flour  which  was 
not  prepared,  and  in  a  state  capable  of  being  immediately 
delivered,  it  was  held  to  be  a  contract  within  the  sta- 
tute ;  and,  there  being  no  memorandum  in  writing,  the 
plaintiffs  were  nonsuited.  In  Price  v.  Lea  (c),  which  was 
recognized  in  Elliott  y.  Thomas  (df),  the  defendant  gave  an 
order  for  a  quantity  of  cream  of  tartar,  and  at  the  same 
time  offered  to  take  a  quantity  of  lac  dye  at  a  certain  price. 
Both  the  articles  were  sent.  It  was  held  that  what  passed 
between  the  parties  could  not  be  considered  as  an  entire  con- 
tract for  both  the  articles.  And  in  Roots  v.  Dormer  (e),  it 
was  held,  that,  when  lots  are  knocked  down  to  a  purchaser 
at  an  auction,  a  distinct  contract  arises  in  respect  of  each 
lot. 

Lord  Abinoer,  C.  B. — ^I  am  of  opinion  that  there  ought 
to  be  no  rule.  I  think  the  order  for  the  ready-made  lamps, 
and  that  given  for  the  triangular  one,  amounted  but  to  one 
contract.  Can  it  be  said,  that,  if  a  man  goes  to  a  tailor's 
shop  and  buys  a  suit  of  clothes  which  are  ready-made,  and 
at  the  same  time  orders  another  suit  to  be  made  for  him, 

(a)  1  Stra.  506.  {d)  3  M.  &  W.  170. 

{b)  5  B.  &  Aid.  613.  {e)  4  B.  &  Ad.  77 ;  1  Nev.  & 

(c)  1  B.  &  Cr.  156.  M.  677. 
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Exeh,  of  Ptew,  and  the  former  are  sent  home  to  and  accepted  by  him^  he 
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is  not  bound  to  pay  for  the  latter  ?    The  two  statutes  that 

Scott        have  been  referred  to  must  be  construed  as  incorporated 

Eastbkn      together^  and  then  it  is  plain  that  where  an  order  for  goods 

Railwat'co.  ^^^f  2uid  for  others  to  be  made^  forms  one  entire  contract^ 

acceptance  of  the  former  goods  will  take  the  case  out  of 

the  statutes  as  regards  the  latter  also. 

Alderson^  B. — I  am  of  the  same  opinion.  The  transac- 
tion constituted  but  one  contract.  There  is  no  distinction 
between  this  case  and  that  of  a  party  who  goes  into  a  shop 
and  buys  fifty  different  articles  at  the  same  time.  It  is 
clear  that  such  a  person  does  not  make  fifty  different  con- 
tracts. If  a  man  enters  into  an  entire  agreement  for  goods 
made^  and  for  others  to  be  made^  his  accepting  part  of  the 
goods  made  is  evidence  of  his  having  entered  into  the 
agreement.  That  is  the  true  object  and  meaning  of  the 
statute.  The  articles  bargained  to  be  made  are  treated  for 
this  purpose  as  goods  actually  made^  although  they  are  not 
in  existence  at  the  time  of  the  agreement. 

GuBNEY^  B.^  and  Bolve,  B.^  concurred. 

Rule  refused. 
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Begina  t;.  Dean.  Nw.  6. 

1  HIS  was  an  infonnation  against  the  defendant  for  pe-  An  information 

,  •*-*«^  -nr*ii     ^^^  penalties 

nalties  under  the  Smuggling  Prevention  Act^  8  &  4  WuL  under  the  3  & 
4,  c,  53,  8.  44,  which  enacts,  ''that  every  person  who  shall  8.^|*chkrged' 
assist  or  be  otherwise  concerned  in  the  unshipping  of  any  the  defendant 

x-jT     o  J    With  being  con - 

goods  prohibited  to  be  imported,  or  the  duties  for  which  cemed  in  the 
have  not  been  paid  or  secured,  or  who  shall  knowingly  har-  ^!f  ^h"^  ° 
hour,  keep,  or  conceal,  or  shall  knowingly  permit  or  suffer  JlJa^o^be'li*''^ 
to  be  harboured,  &c.,  any  goods  which  shall  have  been  ille-  P^i<^ :  ^^^h 

,  knowingly  har- 

gally  unshipped  without  payment  of  duties,  or  which  shall  bounng  goods 
have  been  illegally  removed  without  payment  of  the  same,  jiTegaUy  un!. 
&c.,  and  every  person  to  whose  hands  and  possession  any  '^''^ment^'of**'"' 
such  uncustomed  or  prohibited   goods  shall  knowingly  duties ;  and 

*^         ^      .  .  ,.       /    with  other  of. 

come,  or  who  shall  assist  or  be  m  anywise  concerned  m  the  fences  under 
illegal  removal  of  any  goods  from  any  warehouse  or  place  of  u  VppVilred  at 
security,  shall  forfeit  either  the  treble  value  thereof,  or  the  *^«  *"**»  ^^""l 

•"  'a  practice  had 

penalty  of  £100,  at  the  election  of  the  commissioners/'       prevailed  at  the 

Custom  House 

The  information  charged  the  defendant,  in  several  counts,  of  allowing  the 

with  being  concerned  in  the  unshipping  of  goods  without  porle"  good^  to 

payment  of  duties;  with  knowingly  harbouring  goods  which  t^j^^^hem  away 

had  been  imported  and  illegally  unshipped  without  payment  inent  of  duty 

.  .  1  .       1      .»!        1  ,    *'  th®  time,  an 

of  duties;  and  with  being  concerned  m  the  illegal  removal  entry  of  them 
of  goods  from  a  place  of  security;  and  also  that  goods,  ille-  prevrousw^*^ 
gaily  unshipped,  had  knowingly  come  into  the  hands  of  the  T'*^*.'"  l^^^ 

defendant.  officers;  and 

At  the  trial,  before  Lord  Abinffer,  C.  B.,  at  the  Mid-  compiained"of 
dlesex  Sittings  after  last  Trinity  Term,  it  appeared  that  ed  byTciefrof 

the  defendant's 
removing  some  of  the  leaves  from  the  Custom  House  book,  and  substituting  others  containing  false 
entries  of  the  quantity  of  goods  imported.  There  was  no  direct  proof  that  this  fact  was  known 
to  the  defendant,  but  he  derived  benefit  from  the  fraudulent  transaction : — Held,  that,  under 
these  circumstances,  the  jury  might  infer  that  the  defendant  was  privy  to  the  fraud. 

The  44tb  section  of  the  3  &  4  Will.  4,  c.  53,  enacU,  that  **  every  person"  who  shall  be  con. 
cerned  in  the  unshipping  of  goods,  the  duties  for  which  have  not  been  paid,  &c.,  shall  forfeit 
either  the  treble  value  thereof,  or  be  liable  to  the  penalty  of  jf  100.  The  defendant  and  his 
partner  having  been  separately  convicted  of  the  same  offences — Jfeld,  that  each  was  liable  to 
the  penalties  imposed  by  the  act. 
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Exeh.  of  PUoi,  a  practice  had  prevailed  at  the  Custom  House  of  allow- 

1843  •  • 

^  ing  the  owners  of  imported  goods  to  take  them  away 


Regina       without  payment  of  duty  at  the  time,  an  entry  of  the 

Vm 

Dbax,  contents  of  the  cases  containing  the  goods  having  been 
previously  made  in  a  book  caUed  the  Blue  Book,  kept 
by  the  officers.  The  fraud,  in  the  present  case,  was 
effected  by  a  clerk  of  the  defendant,  who,  with  the  assist- 
ance of  two  Custom  House  officers,  removed  the  leaves  from 
the  book  in  which  the  original  contents  of  the  case  in  ques- 
tion were  entered,  and  substituted  others,  containing  false 
entries  of  the  quantities  of  goods  imported,  and  inserting 
smaller  quantities.  The  defendant  did  not  appear  to  have 
been  personally  concerned  in  tampering  with  the  books, 
nor  was  any  knowledge  of  the  fraud  directly  brought 
home  to  him ;  but  it  appeared  that  he  had,  or  must  have, 
derived  benefit  from  the  fraudulent  transaction.  Under 
these  circumstances,  the  learned  Judge  told  the  jury,  that, 
as  the  defendant  had  derived  a  benefit  from  the  fraud, 
they  might  infer  knowledge  on  his  part  of  the  fraud  having 
been  committed,  and  that  the  case,  imder  those  circum- 
stances, in  his  judgment,  would  be  made  out  against  the 
defendant :  and  the  jury  found  a  verdict  for  the  Crown 
accordingly. 

Thesiffer  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection,  or  why  the  proceedings  should  not  be  stayed 
until  the  determination  of  a  writ  of  error  sued  out  in  the 
case  of  Regina  v.  Candy ^  the  defendant  in  which  case  had 
been  in  partnership  with  the  present  defendant  at  the 
time  of  the  transaction  in  question.  First,  the  learned 
Judge  was  wrong  in  directing  the  jury  that  the  defendants 
having  derived  benefit  from  the  fraud  (which  was  rather 
assumed  than  proved)  was  evidence  of  his  being  cognizant 
of  it.  When  goods  are  illegally  landed  without  payment 
of  duties,  and  payment  of  duties  is  altogether  evaded,  and 
they  are  brought  to  the  place  of  business  of  the  trader 
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by  an  agent  or  clerk  of  his,  known  by  him  not  to  have  paid  Sxeh.  of  Pkat 
any  duty,  and  are  fonnd  there,  there  is  a  fair  inference  '  ^ 

that  he  knew  that  the  duties  had  been  evaded,  and  that  he  R«oina 
was  therefore  knowingly  harbouring  and  concealing  such  Dban. 
goods.  But  here  it  does  not  follow  that  the  defendant  de- 
rived any  benefit  from  the  fraud;  the  clerk  may  have 
been  the  only  person  who  did  so ;  he  may  have  committed 
a  double  fraud,  and  deceived  both  the  Custom  House  offi- 
cers and  his  employers,  by  charging  them  with  the  fiill 
amoimt  of  duty,  and  putting  the  difference  into  his  own 
pocket.  [Akkrson,  B. — ^If  you  had  shewn  that,  it  would 
have  been  a  complete  answer.]  This  is  a  case  in  which 
knowledge  has  been  presumed  from  the  supposed  benefit, 
but  the  Crown  begins  by  presuming  the  benefit,  and  then 
presumes  the  knowledge  from  the  benefit.  No  such  pre- 
sumption could  fairly  arise,  for,  according  to  the  practice, 
the  merchant  was  allowed  to  remove  his  goods  without 
payment  of  the  duties.  There  must  be  a  double  presump- 
tion: first,  that  the  act  done  by  the  clerk  was  an  act 
done  for  the  benefit  of  the  firm,  and  then  that  the  defend- 
ant knew  of  it,  because  he  has  derived  a  benefit  from  it. 
[Lord  Abifiger,  C.  B. — ^The  master  might  have  shewn  the 
account  his  clerk  rendered  to  him  of  the  payipent  of  the 
duties.]  He  may  not  have  received  from  the  clerk  any 
account  of  the  duties  which  were  paid,  for  it  appeared 
that  he  had  absconded.  This  is  a  criminal  proceeding, 
in  which  the  law  ought  not  to  be  strained.  In  Attor- 
ney 'General  v.  Siddon  (a),  where  the  master  was  held 
liable  for  the  illegal  act  of  the  servant,  that  was  on  the 
groimd  that  the  master  had  sanctioned  and  carried  on  the 
illegal  traffic,  and  that  the  servant,  in  adopting  means 
calculated  to  save  the  master,  must  be  considered  as 
acting  in  his  service  and  for  his  'benefit,  and  within  the 
probable  authority  given  to  him.     pLord  Abinger^  C.  B. — 

(a)  1  Cr.  &  J.  220. 
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Exch.  of  Pleas,  In  this  CRse^  the  defendant  had  in  his  possession  goods 
which  had  not  paid  duty,  and  the  omtaprobamR  is  on  him 
to  shew  that  he  had  them  lawfully.]  Secondly,  the  pro- 
ceedings in  this  case  ought  to  be  stayed  until  the  deter* 
mination  of  the  writ  of  error  brought  on  a  bill  of  exceptions 
in  the  case  of  Regina  v.  Candy,  who,  being  the  partner 
of  the  present  defendant,  has  been  convicted  on  an  informa- 
tion for  penalties  in  respect  of  the  very  same  transaction, 
and  judgment  signed  against  him  for  the  same  amount  of 
penalty  as  in  the  present  case,  which  has  been  brought 
into  court.  This  being  a  constructive  act,  from  which 
the  party  is  to  be  made  liable,  it  cannot,  at  all  events, 
be  presumed  from  the  circumstance  of  the  firm  having 
derived  a  benefit  from  the  fraud,  that  both  the  partners 
had  a  knowledge  of  it,  and  that  both  are  to  be  made  liable 
for  an  act  of  the  same  individual.  The  number  of  penal- 
ties cannot  depend  on  the  number  of  persons  composing 
the  firm.  Only  one  penalty  can  attach,  for  the  offence 
is  in  its  nature  single.  In  Rex  v.  Clark  (a),  it  was  held, 
that,  where  an  offence,  created  or  made  penal  by  statute, 
is  in  its  nature  single,  one  single  penalty  only  can  be  re- 
covered; because,  as  Lord  Mansfield  said,  '^  though  several 
persons  may  join  in  committing  it,  it  still  constitutes  but 
one  offence.^'  So,  in  Rex  v.  Bleasdale  (i),  it  was  held 
that  two  persons  cannot  be  convicted  in  separate  penalties 
under  5  Anne,  c.  14,  s.  4,  for  using  a  greyhound  to  destroy 
game.  [Alderson,  B. — There  the  words  are,  that  the  per- 
son or  persons  so  convicted  shall  forfeit  the  sum  of  5/., 
that  is,  one  penalty  of  dS5,  not  £5  each.]  No  doubt  the 
question  is,  is  the  act  single,  or  may  it  be  the  several  act  of 
several  persons?  One  person  may  be  assisting  in  receiving 
the  goods,  and  another  person  in  resisting  the  ofScers  in 
coming  to  look  for  them;  a  third  may  harbour  and  con- 
ceal them.     The  act  proved  here  was  a  single  act  of  il- 

(«)  Cowp.  610.  {b)  4  T.  R,  809. 
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legally  receiving  the  goods.     [AlderMUf  B. — ^If  an  offence  ^Bxek.  qfPUM, 
be  committed  by  half-a-dozen  people^  whether  it  be  an  as-  '  ^ 

sanlt  or  any  other,  each  person  is  answerable  in  law  for  his  Rboima 
participation  in  the  offence.  I  see  that  in  Res:  v.  Clark  Mr.  Dxan. 
BtdlersTgaes  thus: — ''It  is  not  said  that  et;ef^ person  offend- 
ing shall  for  every  such  offence  forfeit  &c. ;  but  if  any  person 
or  persons  shall  &c.|  the  party  or  parties  shall  for  every  such 
offence  forfeit  £40.  The  words  'persons'  and  'parties'  mani- 
festly shew  that  the  legislature  meant  to  provide  against 
a  joint  offence  by  several  persons ;''  which  therefore  is  the 
real  distinction.  You  must  look  at  the  statute  to  see 
whether  every  person  is  to  be  punished,  or  every  offence 
to  be  punished.  If  every  offence  is  to  be  punished,  there 
is  to  be  one  penalty  only,  however  large  the  number  of 
persons  that  committed  it;  but  if  there  are  several  penal- 
ties on  each  person,  it  is  obviously  otherwise.] 

Lord  Abinoer,  C.  B. — ^I  think  we  ought  not  to  grant  a 
rule  in  this  case.  The  burthen  of  proving  that  the  duties 
had  been  paid  lay  upon  the  defendant.  He  certainly  de- 
rived benefit  from  the  fraud;  and  if  he  wished  to  rebut  the 
primd  facie  evidence  of  knowledge  of  that  fraud,  he  might 
have  produced  his  accounts;  but  in  the  absence  of  such  ac- 
counts, and  of  other  proof,  I  cannot  think  that  a  special 
jury  of  merchants  came  to  an  erroneous  conclusion.  As  to 
the  other  point,  I  own  I  was  at  first  struck  with  the  ap- 
parent hardship  of  involving  several  partners  in  separate 
penalties  for  the  same  identical  act ;  but  the  words  of  the 
statute  appear  to  me  to  be  decisive  of  the  question.  They 
are,  that "  every  person  "  who  shall  be  concerned  in  the  un- 
shipping of  any  goods,  the  duties  for  which  have  not  been 
paid,  or  shall  be  guilty  of  any  of  the  other  offences  men- 
tioned in  the  section,  shall  be  liable  to  the  penalties  there 
inflicted.  Then  all  persons  who  are  concerned  in  the  ille- 
gal transaction  are  subject  to  the  penalties :  and  here  the 


44  CA81S8    IN    THE    EXCHEQUER^ 

Exeh,  of  PUa$,  juiT  have  said^  by  their  finding,  that  each  of  these  persons 
2^t^    was  concerned  in  it. 

« 

Alderson,  B. — I  am  of  the  same  opinion.  I  think 
there  was  evidence  for  the  jury  of  the  defendant's  being 
acquainted  with  this  fraud.  He  obtained  possession  of 
goods  for  which  less  than  the  proper  duty  appeared  to  have 
been  paid.  If  that  were  not  so,  it  was  incumbent  on  him 
to  shew  that  he  had  paid  the  full  amount  of  duty.  He 
must  have  had  books  to  shew  the  price  of  the  goods,  and 
the  amount  of  duties  payable  in  respect  of  them;  and  those 
books  he  does  not  produce.  He  derives  benefit  from  the 
fraud,  and  therefore  the  jury  were  warranted,  in  the  ab- 
sence of  evidence  to  the  contrary,  in  inferring  that  he  had 
a  knowledge  of  it. 

As  to  the  other  point,  it  appears  to  me  that  the]  distinc- 
tion I  have  pointed  out  is  decisive ;  we  must  look  at  the 
statute  to  see  whether  it  was  intended  that  every  person 
offending  should  be  punished,  or  merely  that  every  of- 
fence should  be  punished.  The  question  is,  whether  an 
offence  which  is  committed  by  several  persons  is  to  be 
visited  by  one  penalty,  or  each  person  is  to  be  visited  by 
a  penalty.  Here  each  person  who  is  concerned  in  the  trans- 
action is  plainly  subject  to  a  penalty  under  the  act  of  Par- 
liament. Mr.  Dean  is  subject  to  the  penalty,  and  Mr. 
Candy  is  subject  to  the  penalty. 

GuRNEY,  B.,  and  Bolfe,  B.,  concurred. 

Rule  refused. 
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Eich.  of  Pleai, 
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KESPASS  for  wrongfully  taking  the  plaintiff's  goods  in  trespass 
under  a  distress  for  rent. — ^At  the  trial,  before  Lord  Abm-  J^dantsTor 
ger,  C.  B.,  at  the  Middlesex  Sittings  after  last  Trinity  Term,  ^^^^f^^^^ 
the  case  having  been  clearly  proved  against  the  defendant  goods,  the  wife 
Boyce,  who  was  the  broker  employed  to  make  the  distress,  against  whom ' 
the  other  defendant.  Showier,  for  the  purpose  of  shewing  cUari"  proved, 
that  he  had  not  authorized  the  taking  of  the  goods  by  i«notacompe. 

**  o  .^    jgnj  witness  for 

Boyce,  tendered  the  wife  of  Boyce  as  a  witness.    The  the  other,  to 
learned  Judge,  however,  was  of  opinion  that  she  was  incom^  £[^1101  autbor- 
petent,  on  the  ground  that  her  testimony  might  affect  the  j^J-^the  «K»dl!* 
interest  of  her  husband,  the  other  defendant,  and  refused 
to  receive  her  evidence;  and  the  plaintiff  having  obtained 
a  verdict  against  both  defendants, 

Crowder  now  moved  for  a  new  trial,  on  the  ground  that 
the  witness  was  improperly  rejected.  There  was  no  ground 
for  excluding  the  evidence  of  Mrs.  Boyce,  for  the  purpose 
for  which  she  was  called.  A  wife  is  excluded  only  on  the 
ground  that  her  evidence  may  affect  her  husband;  but 
that  reason  did  not  exist  in  the  present  case :  her  evidence 
could  not  affect  her  husband  one  way  or  the  other,  as  it 
was  clear  that  there  must  be  a  verdict  against  him,  and 
she  was  called  merely  for  the  purpose  of  obtaining  a  ver- 
dict for  the  defendant  Showier,  and  not  either  for  or  against 
her  husband.  [Lord  Abinger,  C.  B. — Suppose  she  had 
been  put  into  the  box,  could  I  have  prevented  her  from 
giving  evidence  in  favour  of  her  husband  ?]  She  was  only 
called  to  prove  that  Showier  gave  no  authority.  In  Phil- 
lipps  on  Evidence  (a),  it  is  said, ''  The  reason  for  excluding 
the  husband  and  wife  from  giving  evidence  against  each 
other  is  founded  partly  on  their  identity  of  interest,  and 

(fl)  Vol.  1,  p.  73. 
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Etch,  qf  PUas,  partly  on  a  principle  of  public  policy,  whicli  deems  it  ne- 
cessary to  guard  the  security  and  confidence  of  private  life, 
even  at  the  risk  of  an  occasional  failure  of  justice."  Now 
that  principle  could  have  no  application  here,  because  the 
case  had  been  fully  established  as  against  the  witness's 
husband.  [Lord  Abinger,  C.  B. — Is  it  not  a  general  rule, 
that  a  party  to  the  record  is  always  incompetent  ?]  Not 
always.  In  Worrail  v.  Jones  (a),  where  a  co-defendant  on 
the  record  had  suffered  judgment  by  default,  it  was  held 
that  his  testimony  was  admissible,  provided  he  had  no  in- 
terest in  the  event  of  the  suit.  The  only  question  is,  whe« 
ther  the  witness  was  interested,  and  whether  her  evidence 
would  tell  for  or  against  her  husband.  But  it  could  not 
possibly  be  suggested  that  she  was  interested,  or  that  her 
evidence  would  tell  for  or  against  her  husband,  because  it 
was  admitted  and  clearly  established  that  Boyce  had  taken 
the  goods.  In  Ward  v.  Haydon  (A),  where  a  co-defendant 
was  called  to  exculpate  the  other  defendant,  he  was  held 
by  Lord  Kenyon  to  be  admissible,  he  having  suffered  judg- 
ment by  default.  [Alderson,  B. —  Suppose  the  plaintiff 
had  cross-examined  her  to  prove  that  her  husband  had 
interfered,  could  she  have  been  prevented  from  answering 
the  question  in  hid  favour?  Gumey,  B.  —  A  witness  is 
bound  by  his  oath  to  tell  the  whole  truth :  then  how  can 
you  restrain  his  evidence  to  a  particular  fact,  or  to  a  par- 
ticular individual?  AUkrson^  B. — ^This  is  a  joint  action 
against  Showier  and  Boyce.  If  you  take  Showier  off  the 
record,  the  witness's  husband  would  be  solely  liable  to  exe- 
cution, by  which  he  would  be  prejudiced.]  It  is  not  a 
sufScient  reason  for  excluding  the  evidence,  that  the  exe- 
cution might  go  against  the  husband  alone,  for  that  might 
be  so  if  there  were  a  verdict  against  both  the  defendants. 
[lte(^e,B. — Suppose  the  wife,  on  being  asked  how  she 
knew  that  Showier  had  given  no  authority,  were  to  say. 


(a)  7  Bing.  395  ;  5  M.  &  P.  241. 


(Jb)  2  Esp.  553. 
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''  Because  I  know  that  both  he  and  my  husband  were  at  £«^*-  0/  p^^os, 
Calais  at  the  time?''  That  would  clearly  tend  to  exonerate 
her  husband.  Alderson^  B. — ^This  is  put  as  a  clear  case 
against  Boyce ;  but  suppose  it  were  a  doubtful  one,  could 
his  wife  then  be  examined  ?  Clearly  not.  If  a  party  to 
the  record)  a  co-trespasser,  is  admissible  as  a  witness,  why 
do  the  Judges  direct  an  acquittal  in  order  that  he  may 
be  examined?]  Because  in  those  cases  he  is  to  be  exa- 
mined generally  as  to  the  whole  case.  In  this  case  there 
is  no  interest,  except  that,  if  there  were  a  verdict  against 
the  two  defendants,  the  plaintiff  might  not  choose  to  issue 
execution  against  Boyce;  but  that  is  not  sufficient  to  render 
the  evidence  inadmissible. 


Lord  AbingeR)  C.  B. — I  am  clearly  of  opinion  that  this 
motion  ought  not  to  be  granted.  It  is  opposed  to  every 
principle  of  law.  It  is  the  first  attempt  which)  after  a  very 
long  experience,  I  ever  remember  to  have  heard  made^  to 
endeavour  to  make  a  party  to  the  record,  and  a  party  to 
the  issue,  a  witness  in  the  cause.  Nothing  is  clearer  than 
tins,  that  a  person  cannot  be  a  witness  who  is  a  party  to 
the  record,  and  affected  by  the  determination  of  the  issue, 
and  that  the  wife  of  such  a  person  is  equally  incapable  of 
being  a  witness.  I  take  both  propositions  to  be  identical. 
I  am  clearly  of  opinion  that  the  wife  is  interested  in  this 
case ;  she  has  an  interest  in  giving  evidence  to  fix  Showier 
and  acquit  her  husband,  as  in  such  a  case  execution  may 
be  taken  out  against  Showier  alone.  On  the  other  hand,  if 
Showier  obtains  a  verdict^  execution  would  go  against  her 
husband  alone ;  if,  therefore,  she  gave  evidence  to  acquit 
Showier  altogether^  she  would  give  evidence  against  her 
husband.  But  it  is  said  she  is  only  required  to  be  exa- 
mined as  a  witness  on  a  particular  point,  which  would  not 
prejudice  or  affect  her  husband.  But  I  deny  the  proposi* 
tion,  that  a  witness  is  competent  to  give  evidence  for  one 
purpose  only.  If  a  witness  is  competent  at  all,  he  may  be 
examined  upon  every  matter  upon  the  record.    I  remem- 
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Uawkks- 

WORTH 
V. 

Showlbr. 


Exch,  of  Piea$,  bcr  at  one  time  it  was  thought  that  an  objection  could  be 
c  *  ^  made  to  a  witness  with  reference  to  the  particular  kind 
of  question  to  be  put  to  him,  but  that  notion  is  long  since 
exploded,  and  now  a  witness  is  considered  competent  or 
incompetent  upon  the  general  ground  of  exclusion,  of  in- 
terest one  way  or  other.  When  once  a  witness  is  sworn,  he 
is  not  sworn  to  answer  particular  questions,  but  to  give 
evidence  on  all  the  matters  in  dispute  between  the  parties. 
It  is  quite  clear  that  both  parties  are  liable  to  the  judg- 
ment and  execution,  if  the  verdict  go  against  both;  and  if 
the  wife  is  called  to  prove  that  her  husband  is  the  only 
person  liable,  she  is  called  against  her  husband.  The 
cases  cited  were  all  cases  where  the  parties  had  ceased  to 
be  parties  to  the  record  or  the  issue.  I  agree  with  the  case 
decided  by  Lord  Kenyan,  founded  on  the  good  sense  and 
principle  which  that  learned  Judge  possessed,  perhaps  more 
than  all  his  predecessors, — ^that  where  a  party  had  suffered 
judgment  by  default  in  an  action  of  trover,  he  was  a  com- 
petent witness  to  prove  that  the  other  party  was  not  liable, 
though  he  expressly  made  himself  liable  to  the  whole,  for 
he  was  not  a  party  to  the  issue,  or  upon  the  record.  Where 
a  defendant  has  ceased  to  be  a  party  to  the  record,  there  is 
no  reason  why  he  should  not  be  examined,  any  more  than 
if  he  never  had  been  a  party  to  it.  Reference  has  been 
made  also  to  a  case  tried  before  Lord  Chief  Baron  Thomp- 
son,  which  has  been  the  fonndation  of  a  rule  since  acted 
upon  by  the  Judges,  that  a  defendant  in  trespass  shall  not 
be  acquitted  for  the  purpose  of  giving  evidence,  till  the 
evidence  on  the  part  of  the  plaintiff  has  been  concluded. 
I  do  not  see,  however,  that  any  one  of  the  cases  cited 
furnishes  any  ground  for  the  present  motion. 


Aldersok,  B. — I  am  of  the  same  opinion.  The  rule 
has  been  established,  that,  at  the  close  of  the  plaintiff's 
case,  any  defendant  in  case  or  trespass  against  whom 
no  evidence  is  produced  may  be  acquitted  for  the  pur* 
pose  of  making  him  a  witness ;  and  the  reason  assigned 
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for  acquitting  him  at  the  end  of  the  plaintiff's  case  was  Exeh.  of  Phtu, 
this — ^that  otherwise  the  other  parties  would  be  cross-  ^^^' 
examining  in  order  to  fix  that  person  in  the  course  of 
the  defendants'  case.  The  rule^  however^  is,  that  a  party 
upon  the  record,  against  whom  the  jury  have  to  pro- 
nounce a  verdict,  cannot  be  a  witness  before  that  ver- 
dict is  pronounced.  Then,  if  he  cannot,  how  can  his  wife 
be  a  witness  ?  In  the  cases  cited,  the  wife  was  examined  on 
an  issue  which  in  no  respect  interested  her  husband:  there 
was  no  verdict  to  be  pronounced  against  him :  he  was  no 
party  to  it  at  all.  In  the  case  of  Reof  v.  fViUiams,  which 
was  tried  before  me,  the  husband,  although  a  defendant  on 
the  record,  had  been  tried  and  conricted  at  the  previous  as- 
sizes, and  consequently  the  only  issue  the  jury  were  bound 
to  decide  by  their  verdict  was,  whether  A.  B.,  a  third  per- 
son, was  or  was  not  guilty,  and  in  that  case  neither  the  wife 
nor  the  husband  was  interested;  he  had  already  been  found 
guilty,  and  was  to  suffer  the  same  judgment  whether  the 
other  defendant  upon  the  record  was  found  guilty  or  not. 
So,  in  the  case  of  Rex  v.  ThurteU^  where  Probert  was 
admitted  a  witness  for  the  Crown,  the  wife  of  Probert 
was  also  allowed  to  be  a  witness,  because  her  husband 
could  not  be  at  all  affected  by  her  eridence.  In  the  same 
manner,  if  Probert  had  not  been  apprehended,  and  Thur- 
tell  only  had  been  on  trial  at  the  time,  I  should  have 
been  of  opinion  that  the  wife  was  capable  of  being  exa* 
mined,  because  the  question  would  be  whether  ThurteU 
was  guilty,  and  not  whether  ThurteU  and  Probert  were 
guilty.  But  when  the  husband  is  a  party  upon  the  record 
and  a  party  to  the  issue,  the  wife  cannot  be  examined  as  a 
witness  at  alL  In  the  case  of  conspiracy,  the  wife  cannot 
be  a  witness,  because  it  is  clear  there  that  her  testimony 
has  a  tendency  to  acquit  her  husband,  inasmuch  as  every 
single  individual  in  such  a  case  who  is  acquitted  will  reduce 
the  number  of  defendants,  and  thereby  benefit  the  husband. 
Where  a  person,  who  is  the  defendant  upon  the  record,  is 
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Bxek.  qfPUatf  entirely  removed  from  it,  whether  by  a  judgment  by  de- 

'  -     fault,  or  by  a  verdict  pronounced  in  his  favour,  or  by  the 

Hawkvs-     jary  not  being  charged  with  his  interest  at  all  at  the  time, 

in  those  cases,  and  in  those  only,  his  wife  can  be  examined 

as  a  witness. 

Gurnet,  B. — If  the  witness  be  once  sworn,  I  do  not  see 
how  it  is  possible  to  limit  and  restrict  the  evidence  she  has 
to  give.  My  Lord  has  mentioned  a  case  in  which  it  is 
clearly  possible  she  might  injure  the  husband,  because  she 
might  be  cross-examined  by  the  plaintiff,  and  by  that 
means  he  might  be  enabled  to  adduce  evidence  injurious 
to  him ;  but  if  once  she  be  examined,  I  do  not  see  how  she 
can  possibly  be  restrained  from  giving  evidence  in  favour 
of  her  husband,  and  then  she  might  acquit  him.  To  grant 
this  rule  would  be  to  let  in  a  practice  by  which  persons 
might  call  witnesses  under  pretence  of  one  purpose,  and 
then  the  witnesses  be  examined  for  another.  It  is  quite 
impossible  for  the  Judge  to  know  that  the  witness  will  be 
examined  merely  for  the  purpose  for  which  the  party  pro- 
fesses to  call  him. 

Bolve,  B. — ^I  am  of  the  same  opinion.  The  question  is^ 
whether  the  wife  of  a  party  to  the  record  is  or  is  not  in- 
terested in  the  result  of  the  issue,  and  I  agree  that  she  is. 
It  is  evidently  with  a  view  to  that  distinction  that  Lord 
Kenyan  puts  the  case  where  a  party  has  suffered  judgment 
by  default.  But  it  is  not  to  be  taken  that  the  Ck>urt  lays  it 
down  as  conclusive,  that  in  every  case  where  a  party  suffers 
judgment  by  default,  he  is  entitled  to  be  examined  as  a 
witness,  because  it  frequently  happens  that  dami^es  are  to 
be  assessed  against  the  parties  who  have  suffered  judgment 
by  default. 

Rule  refused. 
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Exeh.  rfPUatt 
1843. 

Globe  and  Another  v.  Bayley. 

A  Nov,  8. 

SSUMPSrr  by  the  indorsees  against  the  drawer  and  AbHiofex- 

indorser  of  a  bill  of  exchange  for  £70,  payable  two  months  doraed  to  a 
after  date,  accepted  by  one  John  Ashton,  payable  at  No.  iJJIIona^/pro. 
22,  Essex-street,  Strand,  London.    The  declaration  alleged  ^»n"»i  ?*nk  of 

EiDgland  at 

that  the  bill  was  duly  presented  for  payment,  but  that  pay-  Portmadoc, 

.  ^       J  ^ho  "ent  it  to 

ment  was  reiusea.  the  Pwiiheii 

lie  defendant  pleaded,  that  he  had  not  due  notice  of  **""*^J  ^^^^^ 

^  '  Mme  bank,  who 

the  presentment  and  nonpayment  of  the  bill,  modo  et  indorsed  it  to 

^  ^  ^  the  head  esta- 

forma.  blishment  in 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  Middle-  ^cw^th^each 
sex  sittings  after  last  Trinity  Term,  it  appeared  that  the  of  the  branch 
bill  was  indorsed  by  the  defendant  to  the  plaintiffs,  who  be  considered 
indorsed  it  to  the  Portmadoc  Branch  of  the  National  Pro-  [^dorsees^and 
vincial  Bank  of  England,  from  whence  it  was  sent  to  the  Jf  J^rnoti!^ 
Pwllheli  Branch  of  the  same  bank,  by  whom  it  was  in-  ©^  dishonour. 
dorsed  to  the  head  establishment  of  the  bank  in  London. 
The  bill  was  duly  presented  when  due  at  22,  Essex-street, 
but  was  didionoured.     It  was  then  returned,  with  due 
notice  of  its  dishonour,  by  that  day's  post,  from  the  bank 
in  London  to  the  branch  bank  at  Pwllheli;  from  thence 
to  the  branch  bank  at  Portmadoc,  and  from  the  Portmadoc 
Bank  to  the  plaintiffs,  who  gave  due  notice  to  the  defend- 
ant   The  learned  Judge,  upon  proof  of  these  facts,  directed 
'  the  jury  to  find  a  yerdict  for  the  plaintiff,  which  they  ac- 
oordiagly  did  f<Nr  d674. 

Hoggins  now  moved  for  a  new  trial,  on  the  ground  that 
&e  notice  of  dishonour  was  not  given  in  due  time.  The 
only  question  is,  whether,  this  bank  having  two  subordinate 
branches,  each  of  the  three  establishments  is  to  be  con- 
ndered  as  a  separate  holder,  and  entitled  to  notice  of 
dishonour,  or  whether  it  is  not  to  be  considered  as  one 
and  the  same  establishment.     It  is  submitted  that  the 

b2 
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Bxeh.  of  Pleas,  latter  is  the  correct  view  of  the  matter,  and  therefore 

^     that  the  bank  in  London  ought  to  have  given   notice 

Clodb        direct  to  the  plaintiffs,  instead  of  to  the  branch  of  their 

Baylbt.       own  bank  at  Pwllheli.     The  Portmadoc  Branch  did  not 

even  indorse  the  bill  to  the  Pwllheli  Branch.     [Lord  Ab- 

inger,  C.  B.  —  How  was  the  bank  in  London  to  know 

from  whom  the  bill  came?]     They  were  bound  to  make 

proper  inquiries  on  the  subject.     [Parke,  B. — ^I  entertain 

no  doubt  on  this  point.     The  same  question  arose  in  a 

case  of  Corleii  v.  Jones,  respecting  the  North  and  South 

Wales  Bank,  though  the  case  went  off  on  another  point. 

Lord  Abinger,  C.  B. — It  is  the  constant  practice  to  give 

notice  of  dishonour  in  this  way.] 

Rule  refused. 


j^or,  18.  Sutton  v.  Temple. 

On  a  demise  of  ASSUMPSIT. — The  first  count  of  the  declaration  stated^ 
ture  of  ian/(a$  *^**  *^®  defendant,  theretofore,  to  wit,  on  &c.,  was  indebted 
fldd?foftf  e  ^^  *®  plaintiff  in  £20,  for  the  use  of  certain  pasture  land 
cific  term  at  a  of  the  plaintiff,  and  the  eatage  of  the  grass  thereon  grow- 
there  is  no  im-  ing,  by  the  plaintiff  before  that  time  let  to  the  defendant 
on*tL"paft*of  °  **  ^^®  request,  and  by  the  defendant,  according  to  such 
i^*h*i?b'  fi**  letting,  had  and  used  in  and  for  the  depasturing  of  cattle, 
for  the  purpose  for  a  loug  time  before  then  elapsed.    There  was  also  a 

for  which  it  is  ,  ^    ^   ^    i 

uken.  count  ou  au  account  stated. 

wh^re  A?'""'  ^1®»>  ^^^  assumpsit. 

agreed  in  writ-       At  the  trial,  before  Lord  Abinaer,  C.  B.,  at  the  last  as- 

ing  to  take  the  ^     ^  f 

eatage  of  sizcs  at  Lincoln,  it  appeared  that  the  defendant  took  the 

twenty-four 

acres  of  land 

from  B.,  for 

ieven  months,  at  a  rent  of  £W,  and  stocked  the  land  with  beasts,  several  of  which  died  a  few 

days  afterwards,  from  the  effect  of  a  poisonous  substance  which  had  accidentally  been  spread 

over  the  field  without  B.*s  knowledge: — Held,  that  A.  was  not  entitled  therefore  to  throw  up 

the  land,  but  continued  liable  for  the  whole  rent. 
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eatage  of  a  field  in  the  parish  of  Skirbeck  from  the  plaintiff^  Exek.  of  PUtui 
under  the  following  agreement : — 


1843. 


Sutton 

V, 


"  Boston,  September  8,  1842.  Tbmple. 

"  Memorandum^  that  Mr.  Thomas  Temple,  of  Boston 
West,  agrees  to  take  twenty-four  acres  of  eddish  of  Anne 
Sutton,  situate  in  Skirbeck  parish,  till  the  6th  of  April, 
1843,  for  £40;  half  the  money  to  be  paid  at  Boston  mart, 
the  other  on  the  6th  of  April 

"Thomas  Temple.'' 

The  present  action  was  brought  to  recover  the  first  in- 
stalment of  £20,  due  at  the  Boston  Mart,  which  was  held 
on  the  12th  of  December.  On  the  part  of  the  defendant 
it  was  proved,  that  immediately  on  taking  possession  of 
the  land,  he  stocked  the  eddish  with  fifteen  beasts,  four  of 
which,  on  the  2Dd  of  October,  were  found  to  have  died. 
They  were  opened,  and  a  veterinary  surgeon  who  examined 
them  stated  his  opinion  that  they  had  died  firom  the 
poisonous  effects  of  old  refuse  paint,  a  quantity  of  which 
was  found  in  their  stomachs.  An  examination  was  in 
consequence  made  of  a  manure  heap  which  lay  open  in  the 
field,  and  among  the  manure  were  discovered  large  quan- 
tities of  refuse  paint.  The  plaintiff  was  informed  of  what 
had  occurred,  but  as  she  took  no  steps  to  remove  the 
manure,  the  defendant  fenced  off  the  heap  from  the  eddish, 
and  again  turned  in  a  number  of  beasts.  Four  of  these 
died  about  a  fortnight  afterwards,  as  it  appeared,  from  the 
same  cause.  The  eddish  was  then  examined  minutely  all 
over,  and  amongst  the  grass  were  found  particles  of  old 
paint,  which  had  evidently  been  spread  on  the  land  with 
the  manure  in  the  preceding  spring.  The  defendant  there- 
upon declined  any  longer  to  stock  the  eddish,  and  told  the 
plaintiff  she  might  do  what  she  pleased  with  it ;  she  did 
not,  however,  resume  possession  of  the  land  until  after  the 
6th  of  April.    There  was  no  evidence  to  shew  that  the 
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JBxek.  qfPUoi,  plaintiff  was  aware  of  the  state  of  the  eddish  at  the  time  of 
^   ^^^'^    the  letting. 
Sutton  Under  these  circomstances,  it  was  contended  for  the 

Tbmpls.  defendant  that  he  could  not  be  made  liable  in  this  action, 
inasmuch  as,  the  eddish  being  wholly  unfit  for  the  purpose 
for  which  it  was  taken,  the  food  of  beasts,  the  defendant 
could  not  be  said  to  have  had  any  beneficial  use  or  enjoy- 
ment of  it. 

The  Lord  Chief  Baron  left  it  to  the  jury  to  say  whether 
the  cattle  died  in  consequence  of  the  eddish  having  been 
poisoned  by  the  paint,  and  they  found  that  they  did.  The 
verdict,  under  his  Lordship's  direction,  was  entered  for  the 
plaintiff  for  j£12,  that  being  a  rateable  proportion  of  the 
rent  for  the  time  the  defendant  actually  occupied;  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  verdict 
for  him,  and  to  the  plaintiff  to  move  to  increase  the  da- 
mages to  £26.  Cross  rules  were  obtained  accordingly, 
and  were  now  argued  by 

WhUehwrst  and  MeUtrr,  for  the  plaintiff.— The  plaintiff  is 
entitled  in  law  to  recover  the  whole  amount  claimed  by 
her  in  this  action.  It  is  founded  upon  an  express  agree- 
ment in  writing  by  the  defendant  to  take  the  eatage  of  a 
specific  piece  of  land,  known  to  both  the  parties,  for  a  spe- 
cific term.  The  defendant  entered  into  the  occupation  of 
the  land  under  that  agreement,  and  thereby  the  plaintiff 
became  entitled  to  the  whole  amount  of  the  rent  stipu- 
lated for  by  the  agreement,  unless  something  has  occurred 
which  amounts  in  point  of  law  to  an  eviction  by  the  plain- 
tiff. The  defence  set  up  is,  not  that  the  grass  itself  was 
bad  in  quality,  or  in  its  nature  injurious  to  cattle,  but  that 
it  was  poisoned  by  scattered  particles  of  paint  strewed  over 
it ;  a  fact  as  much  within  the  knowledge  of,  and  as  easily 
ascertainable  by,  the  defendant  as  the  plaintiff.  It  is  con- 
tended, however,  that  upon  this  demise  the  plaintiff  im- 
pliedly undertook  that  the  land  should  be  in  all  respects 
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fit  for  the  feeding  of  cattle,  during  the  term.    But,  first,  JZnrA.  rf  Pleat, 

this  being  a  demise  the  terms  of  which  were  reduced  into     ^  ^^^' 

writing,  no  implied  warranty  can  be  imported  into  it  by 

paroL     Where  parties  enter  into  a  written  agreement, 

they  must  be  bound  by  its  terms,  and  cannot  go  out  of  it. 

It  may  be  that  the  plaintiff  expressly  refused  to  enter  into 

such  a  warranty.    In  the  case  of  a  promissory  note  payable 

on  demand,  the  defendant  cannot  shew  by  parol  that  it 

was  to  be  payable  only  in  a  certain  contingency :  Foster 

▼.  JoUy  (a),  Moseky  v.  Hanford  [b), — On  this  part  of  the 

case,  they  referred  also  to  Meres  y.  Ansell  (c),  Powell  v. 

Edmunds  {d),  Shelton  y.  lAvius  (e). 

But,  secondly,  there  is  no  implied  warranty,  on  a  de- 
mise of  land,  that  it  shall  be  fit  for  the  particular  pur- 
pose for  which  it  is  hired.  No  authority  is  to  be  found 
for  such,  a  proposition,  and  it  cannot  be  supported  on 
principle.  A  contract  for  the  demise  of  land,  or  of  the 
▼esture  of  land,  carries  with  it  no  further  engagement  on 
the  part  of  the  lessor,  than  that  the  lessee  shall  have  quiet 
possession  of  the  estate  granted  during  the  term :  there 
is  no  undertaking  that  the  land  is  of  any  particular  quality 
or  value,  or  fit  for  any  particular  purpose.  The  whole 
amount  of  the  covenant  or  agreement  is,  that  the  lessee 
shall  enjoy  the  estate^  whatever  it  be,  during  the  term. 
\Parke^  B. — On  a  sale  of  goods,  if  the  parties  agree  as  to 
the  specific  chattels,  there  is  no  implied  warranty  on 
the  part  of  the  seller  that  the  goods  shall  be  fit  for  any 
particular  purpose.]  No :  Chanter  v.  Hopkins  (/)  is  an  au- 
thority to  that  effect.  Parke,  B.,  there  says,  "  The  pur- 
chase is  of  a  defined  and  well-known  machine.  The  plain- 
tiff has  performed  his  part  of  the  contract  by  sending  that 
machine,  and  it  is  the  defendant's  concern  whether  it  answers 

(fl)  1  C.  M.  &  R.  703.  (i)  12  East,  6. 

(6)  10  B.  &  Cr.729;  5  Man.&  (e)  2  C.  &  J.  411. 

R.607.  (/)  4M.&W.399. 
(c)  3  was.  275. 
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Bteh,rfPUtu,  the  purpose  for  whicli  he  wants  to  use  it  or  not/'  There  is 
a  numerous  class  of  cases^  all  leading  to  the  same  oonciu- 
sion  j  that,  where  parties  contract  for  a  specific  chattel,  the 
maxim  of  the  common  law,  caveat  emptor,  applies,  and 
there  is  no  implied  warranty  that  it  shall  be  fit  for  any 
particular  purpose.  They  referred  to  Chandehr  v.  Lopus  (a). 
La  Neuville  ▼.  Nourse  {b),  Parkinson  v.  Lee  (c),  Bluett  v. 
Osborne  (d).  Gray  v.  Cox  {e),  Barr  v.  Gibson  (/).  The  rule 
of  the  civil  law  was  different;  Co.  Litt.  102.  a;  2  Bl.  Comm. 
451;  and  there  are  some  dicta  of  learned  Judges  in  which 
this  distinction  has  not  been  adverted  to.  On  the  other 
hand,  where  the  contract  is  for  an  unascertained  chattel, 
which  is  to  be  selected  or  manufactured  by  the  seller  for  a 
particular  purpose,  there  he  impliedly  contracts  that  it  shall 
be  reasonably  fit  for  that  purpose :  Jones  y.  Bright  (^), 
Broum  v.  Edgington  {k).  In  the  former  case,  indeed,  there 
were  words  in  the  contract  tantamount  to  an  express  war- 
ranty. The  case  of  Smith  v.  Marrable  (i)  will  no  doubt  be 
mainly  relied  on  for  the  defendant.  But,  in  the  first  place, 
it  is  distinguishable  on  the  ground  that  that  was  the  case 
of  a  latent  defect:  it  was  like  the  case  where  a  party  orders 
goods  which  he  has  never  seen.  Moreover,  none  of  the 
authorities  which  have  now  been  referred  to  were  cited  in 
that  case.  The  case  of  Salisbury  v.  Marshall  (k),  which 
was  there  cited  for  the  defendant,  is  not  applicable.  There 
there  was  an  understanding  between  the  parties  that  the 
premises  should  be  put  into  proper  repair  by  the  landlord, 
and  the  defendant  was  ''to  become  tenant  by  occupying,^' 
upon  which  expression  the  ruling  of  Tlndal,  C.  J.,  proceeded. 
The  judgment  of  the  Court  in  Smith  v.  Marrable  was  mainly 


(a)  Cro.  Jac.  4.  (g)  5  Bing.  533. 

(6)  3  Campb.  351.  (A)  2  Man.  &  G.  279;  2  Scott, 

(c)  2  East,  314.  N.  R.496. 

(d)  1  Stark.  384.  (i)  11  M.  &  W.  5. 
(0  4  B.  &  Cr.  108.                             (*)  4  C.  &  P.  65. 
(/)3M.&  W.390. 
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founded  upon  the  cases  of  Edwards  v.  Etheringion  [a),  Bxek,  of  PUoi, 
and  Collins  v.  Barrow  (A).  In  the  former,  the  house  of  a  ,  ^^^'  ^ 
yearly  tenant  having  become  unsafe  and  useless  for  want  Sutton 
of  repair,  it  was  held  that  he  might  quit  without  notice,  tkmplb. 
and  that  the  landlord  was  not  entitled  to  any  rent  after 
the  house  had  become  so  dilapidated  as  to  be  no  longer 
habitable.  That  decision  can  hardly  be  maintained,  if  it 
be  taken  as  going  to  the  absolute  extent  that  a  lessee  may 
quit  demised  premises  when  they  become  uninhabitable. 
The  report  appears  to  be  imperfect,  and  it  is  probable  there 
was  a  covenant  to  repair  on  the  part  of  the  landlord. 
In  Collins  v.  Barrow,  Lord  Tenterden  is  reported  to  have 
ruled,  that  a  party  who  held  premises  under  an  agreement 
for  three  years,  might  quit  them  without  notice,  when  they 
became  unwholesome  for  want  of  proper  drainage.  That 
ruling  is  not  reconcileable  with  subsequent  decisions.  In 
Arden  v.  PuUen  (c),  the  tenant  of  a  house  agreed  to  keep 
it  in  as  good  repair  as  when  he  took  it,  fair  wear  and  tear 
excepted ;  and  it  was  held,  that  he  was  not  entitled  to  quit 
on  its  becoming  uninhabitable  for  want  of  other  repairs 
during  the  term,  and  that  a  lessor  is  under  no  implied 
obligation  to  do  any  repairs  in  such  a  case.  So,  in  Izon  y. 
Gorton  (d),  where  the  defendants  were  tenants  from  year  to 
year  of  the  upper  floor  of  a  warehouse,  paying  rent  quar- 
terly, and  in  the  middle  of  a  quarter  a  fire  occurred  which 
rendered  the  premises  uninhabitable,  and  the  defendants 
thereupon  ceased  to  occupy,  it  was  held  that  they  were 
nevertheless  liable  to  the  payment  of  rent  until  the  deter- 
mination of  the  tenancy.  And  Pindar  v.  Ainsley  (e)  is  an 
authority  to  the  same  effect. 

But,  thirdly,  assuming  that  there  was  such  an  implied 
warranty  as  the  defendant  contends  for  in  this  case,  he 


(a)  Ry.  &  M.  268.  (rf)  5  Bing.  N.  C.  501  j  7  Scott, 

(6)  1  M.&Rob.  112.  537. 

(c)  10  M.  &  W.  321.  (0  Cited,  1  T.  R.  312. 
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Ejeek.  rf  Pieat,  would  stiU  be  liable,  unless  he  gave  up  the  possession  of 

1QJO  WAX 

^     ^'  ^    the  land  immediately  on  his  discovering  that  it  was  sub- 
SuTToa       ject  to  this  nuisance.    The  contract  must  be  rescinded 
Tbmpls.      forthwith,  and  the  parties  placed  in  statu  quo :  Hunt  v. 
SUk  (a),  Parker  ▼.  Palmer  (i).  Street  v.  Blay  (c). 

Clarke,  Serjt.,  and  Barlow,  for  the  defendant. — There  is 
no  ground  for  any  distinction  in  this  respect  between  the 
demise  of  a  house  for  the  purpose  of  occupation,  and  of 
land  for  a  specific  purpose,  as  the  eatage  of  cattle.  It  is 
said  on  the  other  side,  in  the  first  place,  that  where  there 
is  a  written  contract  between  the  parties,  no  warranty  can 
be  implied  by  law.  But  all  the  cases  that  have  been  cited 
answer  that  argument.  In  the  case  even  of  a  lease  by 
deed,  there  may  be  an  implied  condition  that  the  tenant 
shall  cultivate  the  land  according  to  the  custom  of  the 
country,  or  the  rules  of  good  husbandry.  It  is  clear  that 
an  implied  condition  may  be  imported  by  law  into  a  writ- 
ten  contract,  if  it  be  not  expressly  excluded:  H(M  v. 
Betty  {d),  Sauter  v.  Drake  {e),  Shepherd  v.  Pybus  (/).  And 
this  is  a  case  in  which  the  law  does  imply  a  warranty  that 
the  land  should  be  fit  for  the  purpose  for  which  it  was 
taken,  namely,  the  eatage  of  the  grass  by  the  mouths  of 
cattle.  It  is  assumed  on  the  other  side  that  this  was  a 
contract  for  the  use  and  occupation  of  certain  specific  land 
known  to  the  defendant;  whereas  it  is  only  a  contract  for 
the  use  and  eatage  of  a  certain  number  of  acres  of  land,  no 
further  defined  than  as  it  is  described  as  being  situate  in  a 
particular  parish.  The  defendant  does  not  select  the  par- 
ticular eddish ;  but  the  bargain  he  makes  is,  that  he  shall 
have  furnished  to  him  twenty-four  acres  of  eddish,  which 
shall  be  fit  and  wholesome  food  for  his  cattle.     Provisions 

(a)  5  East,  449.  &  G.  410. 

(6)  4  B.  &  Aid.  387.  (e)  5  B.  &  Adol.  992. 

(c)  2  B.  &  Adol.  466.  (f)  4  Scott,  N.  R.  434 ;  3  Man. 

{d)  5  Scott,  N.  R.508;  4  Man.  &  G.  868. 
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of  all  kinds  are  sold  subject  to  an  implied  warranty  that  Bsch.  of  puob^ 


they  shall  be  wholesome  and  fit  for  food.  K  a  party  con- 
tracts with  another  for  a  daily  supply  of  water,  he  cannot 
be  said  to  have  performed  his  contract  if  he  supplies  water 
impregnated  with  some  poisonous  ingredient.  So,  in  the 
case  of  a  contract  for  the  sale  of  oats  to  be  eaten  by  the 
buyer's  horses,  could  the  seller  be  said  to  have  performed 
his  contract,  if  the  oats  turned  out  to  have  been  steeped  in 
some  deleterious  liquid  ?  The  cases  of  Smith  v.  Marra- 
hie  and  CoUins  v.  Barrow  are  authorities  expressly  in  point 
for  the  defendant,  and  indeed  are  not  so  strong  as  the 
present,  because  this  is  a  case  where  the  nuisance  consists 
not  merely  in  something  which  creates  great  inconveni- 
ence or  annoyance,  but  in  the  existence  of  a  poisonous 
substance,  dangerous  to  life  itself,  and  which  amounts  in 
effect  to  an  eviction.  And  in  SaHsbury  v.  Marshall,  it  does 
not  appear  that  there  was  any  express  contract  as  to  the 
doing  of  the  repairs;  that  case  also,  therefore,  is  expressly 
in  point :  this  being  a  letting  for  the  purpose  of  eating,  as 
there  the  party  was  to  become  tenant  by  occupying.  All 
the  cases  of  warranty  of  chattels  cited  on  the  other  side 
were  reviewed  in  Shepherd  v.  Pybua,  in  which  it  was  held 
that  the  law  will  imply  a  warranty  on  the  part  of  the  seller 
of  a  specific  chattel,  by  a  contract  in  writing,  that  it  is  rea« 
sonably  fit  for  use ;  and  where  the  seller  knows  that  it  is  to 
be  used  for  a  particular  purpose,  that  it  is  reasonably  fit 
for  that  purpose. 

Then,  if  the  defendant  had  a  right  to  repudiate  this  con- 
tract, no  part  of  the  rent  could  be  recovered,  because  it 
is  not  apportionable :  Cook  v.  Jenmnge  (a),  Grimman  v. 
Legge  (6).  It  is  true  the  defendant  kept  possession  of  the 
eddish  for  some  time,  but  that  was  only  until  he  had  as- 
certained the  nature  of  the  nuisance,  and  the  cause  of  the 
injury.     He  cannot  be  said  to  have  had  any  beneficial 

(a)  7  T.  R.  3S].  {h)  8  B.  &  C.  324 ;  2  Man.  &  Ry.  438. 
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Etch,  of  Pleat,  occupation  at  all.     [Parke,  B. — It  comes  simply  to  the 
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question^  whether  there  is  any  implied  undertaking  that 
the  grass  shall  be  fit  for  the  eating  of  cattle :  if  there  is^ 
cadit  qusestio ;  if  not,  the  plaintiff  has  performed  her  en- 
gagement, and  the  defendant  has  had  all  he  bargained  for, 
viz.,  a  demise  of  the  eatage  for  six  months,  and  must  pay 
for  all.  Lord  Abingery  C.  B. — ^The  verdict  certainly  can- 
not be  supported  for  the  j£12 ;  the  plaintiff  is  entitled  to 
recover  the  whole  or  nothing.] 

Lord  Abinoer,  C.  B. — If  this  case  involved  the  ne- 
cessity of  overruling  the  case  of  Smith  v.  Marrable,  I 
should  hesitate  long  before  I  should  acquiesce  in  doing 
so,  for  I  entirely  approve  of  the  decision  to  which  we 
came  in  that  case.  That  was  the  case  of  a  contract  of  a 
mixed  nature — ^for  the  letting  of  a  house  and  furniture  at 
Brighton,  and  every  one  knows  that  the  furniture,  upon 
such  occasions,  forms  the  greater  part  of  the  value  which 
the  party  renting  it  gives  for  the  house  and  its  contents. 
In  such  a  case,  the  contract  is  for  a  house  and  furniture  fit 
for  immediate  occupation ;  and  can  there  be  any  doubt  that, 
if  a  party  lets  a  house,  and  the  goods  and  chattels  or  the 
furnitureit  contains,  to  another,  that  must  be  such  furni- 
ture as  is  fit  for  the  use  of  the  party  who  is  to  occupy  the 
house  ?  So  it  is  in  the  case  of  other  instances  that  may  be 
supposed.  For  instance,  if  a  carriage  be  let  for  hire,  and 
it  breaks  down  on  the  journey,  the  letter  of  it  is  liable,  and 
not  the  party  who  hires  it.  So,  if  a  party  hire  anything 
else  of  the  nature  of  goods  and  chattels,  can  it  be  said  that 
he  is  not  to  be  furnished  with  the  proper  goods — such  as 
are  fit  to  be  used  for  the  purpose  intended  ?  Undoubtedly 
the  party  furnishing  the  goods  is  bound  to  furnish  that 
which  is  fit  to  be  used.  In  every  point  of  view  the  nature 
of  the  contract  is  such,  that  an  obligation  is  imposed  upon 
the  party  letting  for  hire  to  furnish  that  which  is  proper 
for  the  hirer's  accommodation.     It  is  manifest  from  cases 
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of  every  day  occurrence^  that  such  is  the  law.    In  the  case  Exeh.  of  Piga», 
of  medicines,  if  they  be  administered  or  given  to  be  used     ^  ^ 

by  a  patient,  it  is  to  be  presumed  that  they  must  be  of  the  Sutton 
proper  quality,  and  fit  for  the  purpose  intended.  If,  for  tbmplb. 
instance,  a  chemist  supply  medicines  of  another  description 
than  that  which  is  suitable  or  proper  for  the  patient,  he  is 
not  entitled  to  any  compensation.  On  the  same  principle, 
if  a  party  contract  for  the  lease  of  a  house  ready  furnished, 
it  is  to  be  furnished  in  a  proper  manner,  and  so  as  to  be  fit 
for  immediate  occupation.  Suppose  it  turn  out  that  there 
is  not  a  bed  in  the  house,  surely  the  party  is  not  bound 
to  occupy  it  or  to  continue  in  it.  So  also  in  the  case  of  a 
house  infested  with  vermin ;  if  bugs  be  found  in  the  beds, 
even  afler  entering  into  possession  of  a  house,  the  lodger  or 
occupier  is  not  bound  to  stay  in  it.  Suppose,  again,  the 
tenant  discover  that  there  are  not  sufiScient  chairs  in  the 
house,  or  that  they  are  not  of  a  sort  fit  for  use,  he  may 
give  up  the  possession  of  the  house.  The  letting  of  the 
ffoods  and  chattels,  as  well  as  the  house,  implies  that  the 
party  who  lets  it  so  furnished  is  under  an  obligation  to 
supply  the  other  contracting  party  with  whatever  goods 
and  chattels  may  be  fit  for  the  use  and  occupation  of  such 
a  house,  according  to  its  particular  description,  and  suita- 
ble in  every  respect  for  his  use.  Where  the  party  has  had 
an  opportunity  of  personally  inspecting  a  ready-furnished 
house  by  himself  or  his  agent  before  entering  on  the  occu- 
pation of  it,  perhaps  the  objection  would  not  arise;  but  if 
a  person  take  a  ready-furnished  house  upon  the  faith  of  its 
being  suitably  furnished,  surely  the  owner  is  under  an  ob- 
ligation to  let  it  in  a  habitable  state.  Common  sense  and 
common  justice  concur  in  that  conclusion.  On  this  ground, 
I  put  the  case  of  Smith  v.  Marrable  out  of  the  question  in 
the  present  case,  from  which  it  is  materially  distinguish- 
able. With  respect  to  the  other  cases  that  have  been 
died  at  the  bar,  and  upon  which  the  decision  in  Sfmih  v. 
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Ssdb.  tf  PUtti^  Marrable  has  been  supposed  to  be  founded,  I  say  no- 
^°^^  thing :  I  regard  that  case  as  standing  npon  very  dififierent 
principles;  as  being  the  case  of  a  mixed  contract,  for  the 
letting  of  goods  and  chattels  involved  with  the  letting  of 
a  honse,  and  in  which  the  goods  and  chattels  so  supplied 
are  intended  for  a  specific  purpose.  But  in  this  case  the 
action  is  brought  for  the  fulfilment  of  a  certain  contract 
applicable  to  land,  viz.  for  the  eddish  or  eatage  of  a  field — 
that  is,  the  use  of  the  herbage  to  be  eaten  by  cattle — ^for  a 
certain  time.  It  appears  that  the  cattle  were  accordingly 
turned  on  the  land,  and  that  some  of  them  were  poisoned. 
A  manure  heap,  in  which  were  found  quantities  of  poison- 
ous matter,  in  the  shape  of  refuse  paint,  is  supposed  to  be 
the  cause;  the  tenant  accordingly  divides  this  manure 
heap  from  the  rest  of  the  field,  and  puts  in  more  beasts, 
and  several  of  them  also  die  from  a  similar  cause.  It  is 
not  suggested  that  the  plaintiff  had  the  least  knowledge  of 
the  cause  of  this  injury  when  she  let  the  land.  Now,  it  is 
said  that  there  was,  under  these  circumstances,  an  implied 
warranty  on  the  part  of  the  plaintiff,  that  the  eatage  was 
wholesome  food  for  cattle.  But  I  take  the  rule  of  law  to 
be,  that  if  a  person  contract  for  the  use  and  occupation  of 
land  for  a  specified  time,  and  at  a  specified  rent,  he  is  bound 
by  that  bargain,  even  though  he  took  it  for  a  particular 
purpose,  and  that  purpose  be  not  attained.  Suppose,  for 
instance,  he  took  it  with  the  object  of  making  a  handsome 
income  out  of  it  as  a  farm;  if  his  object  fail  altogether,  is 
it  to  be  said  that  he  is  not  liable  for  any  rent?  It  might 
have  been  that  the  grass  was  wet  and  injurious  at  par- 
ticular seasons  of  the  year;  is  he  not,  therrfore,  to  pay 
any  rent  for  that  period  ?  The  general  rule  must  there- 
fore be,  that  where  a  man  undertakes  to  pay  a  specific 
rent  for  a  piece  of  land,  he  is  obliged  to  pay  that  rent, 
whether  it  answer  the  purpose  for  which  he  took  it  or  not. 
Suppose  the  defendant  had  put  into  the  field  no  cattle  at 
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all;  lie  must  have  paid  his  rent^  although^  in  one  sense,  he  Sxek.  of  Ptemi, 
had  no  beneficial  occnpation.  The  right  of  the  landlord  to 
the  rent  does  not  depend  upon  that.  Here  the  defendant 
is  to  pay  £40  for  a  given  portion  of  the  year,  and  nothing 
is  stipulated  as  to  his  getting  any  benefit  by  the  occupation 
of  the  land.  I  think,  therefore,  that  in  this  case  the  plain- 
tiff is  entitled  to  recover  her  whole  rent.  It  is  no  doubt 
a  case  of  considerable  hardship  on  the  defendant;  but  we 
must  decide  with  refi^enoe  to  general  principles  of  law,  and 
not  upon  the  hardship  of  any  particular  case.  Upon  these 
grounds,  I  am  of  opinion  that  the  case  of  Smith  v.  Marrable 
is  materially  distinguishable  from  the  present,  and  I  think 
that  the  rule  must  be  made  absolute,  to  enter  the  verdict 
for  the  whole  amount  of  the  rent  claimed  in  this  action. 

Pakkb,  B. — I  am  of  the  same  opinion.  I  think  that 
the  rale  obtained  to  set  aside  the  verdict  ought  to  be  dis^ 
charged,  and  the  other  rule,  for  increasing  it  to  the  whole 
amount  of  £20  claimed  in  the  action,  ought  to  be  made 
absolute. 

The  argument  for  the  plaintiff  is  founded  upon  two 
grounds.  First,  that  this  is  a  contract  in  writing,  and 
therefore  that  no  extrinsic  evidence  can  be  admitted  to 
explain  it,  or  add  a  condition  to  it ;  and  that,  even  if  the 
law  imply  such  a  condition  as  is  contended  far  on  behalf  of 
the  defendant,  he  cannot  set  it  up  against  the  written  con* 
tract  But  I  think  that  this  ai^ument  cannot  be  supported, 
and  that,  although  the  contract  is  in  writing,  a  parol  un* 
dertaking  of  this  nature  may  be  imported  into  it,  unless 
it  be  by  necessary  implication  excluded.  In  the  case  of  a 
farming  lease,  the  parties  may  shew  by  parol  that  the  land 
was  to  be  cultivated  according  to  the  custom  of  the  conn- ; 
try,  unless  that  construction  be  expressly  excluded  by  the  ■ 
terms  of  the  lease  itself. 

Widi  respect  to  the  other  and  principal  question  in  this 
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Bxek.  ofPUatt  case,  namely,  whether  a  contract  or  condition  is  implied 
by  lawj  on  the  demise  of  land^  that  it  shall  be  reasonably 
fit  for  the  purpose  for  which  it  is  taken.  If  the  question 
were  res  integra,  I  should  entertain  no  doubt  at  all  ^that 
no  such  contract  or  condition  is  implied  in  such  a  case. 
The  word  "  demise''  certainly  does  not  carry  with  it  any 
such  implied  undertaking ;  the  law  merely  annexes  to  it  a 
condition  that  the  party  demising  has  a  good  title  to  the 
premises;  and  that  the  lessee  shall  not  be  evicted  during 
the  term.  If  it  included  any  such  contract  as  is  now  con- 
tended for,  then,  in  eyery  farming  lease^  at  a  fixed  rent, 
there  would  be  an  implied  condition  that  the  premises 
were  fit  for  the  purpose  for  which  the  tenant  took  them, 
and  it  is  difficult  to  see  where  such  a  doctrine  would  stop. 
No  authority  has  been  cited  to  support  such  a  doctrine. 
With  respect  to  the  cases  which  have  been  referred  to,  the 
law  is  clear  enough  on  the  subjects  to  which  they  relate. 
One  class  of  cases  is,  where  the  agreement  is  for  a 
specific  chattel  in  its  then  state,  as  in  Parkinson  v.  Lee; 
there  there  is  no  implied  warranty  of  its  fitness  or  mer- 
chantable quality :  another  class  of  cases  is,  where  a  per- 
son is  employed  to  make  a  specific  chattel — ^there  the  law 
implies  a  contract  on  his  part  that  it  shall  be  fit  for  the 
purpose  for  which  it  is  ordinarily  used :  and  there  is  also 
an  intermediate  class  of  cases,  where  goods  are  ordered  for 
a  specific  purpose  from  a  person  in  a  particular  depart- 
ment of  trade ;  in  that  case,  also.  Brown  v.  Edgington  is  an 
authority  for  saying,  that  the  law  implies  an  undertaking 
that  they  shall  be  fit  for  that  specific  purpose.  All  the  law 
involved  in  those  cases  has  been  long  settled,  but  it  has  no 
direct  bearing. upon  the  present  case;  and  the  only  ques- 
tion is,  whether  the  decision  in  Smith  v.  Marrable,  and  the 
cases  to  which  I  referred  in  giving  my  judgment  in  that 
case,  are  authorities  against  the  present  plainti£P.  I  have 
certainly  considerable  doubt  whether  those  cases  can  be 
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upheld^  unless  we  import  into  them  a  fact  which  does  not  Exd^,  ofPUatt 
appear  in  the  report,  namely,  that  there  was  some  default 
on  the  part  of  the  landlord,  in  not  making  the  premises  fit 
for  occupation  by  the  tenant,  pursuant  to  an  express  con- 
tract to  do  so.  As  to  the  case  of  Smith  v.  Marrabk,  it  is 
sufficiently  distinguished  from  the  present,  on  the  ground 
on  which  the  Lord  Chief  Baron  has  put  it ;  that  there  the 
contract  was  of  a  mixed  nature,  being  a  bargain  for  a 
house  and  Jitmiture,  which  was  necessarily  to  be  such  as 
was  fit  for  the  purpose  for  which  it  was  to  be  used.  It 
resembles  the  case  of  a  ready-furnished  room  in  an  hotel, 
which  is  hired  on  the  understanding  that  it  shall  be  rea- 
sonably fit  for  immediate  habitation.  In  such  case  the 
bargain  is  not  so  much  for  the  house  as  the  furniture,  and 
it  is  well  understood  that  the  house  is  to  be  supplied  with 
fit  and  proper  furniture,  and  that,  if  it  be  defective,  the 
landlord  is  bound  to  replace  it.  I  think,  therefore,  that 
the  present  case  may  be  decided  without  the  necessity  of 
saying  that  the  decision  in  Smith  v.  Marrabte  was  wrong. 
The  rule  obtained  on  the  part  of  the  defendant  must  there- 
fore be  discharged ;  and  as  he  has  had  all  that  he  was  en- 
titled to  under  the  agreement,  namely,  a  demise  of  the 
twenty-four  acres  from  the  8th  of  September  to  the  6th  of 
April,  he  is  bound  to  pay  the  sum  of  £20  for  each  portion 
of  that  time  which  is  mentioned  in  the  agi'eement :  the 
plainti£f's  rule  to  increase  the  damages  must  therefore  be 
made  absolute.  No  doubt  it  is  a  hard  case  on  the  defend- 
ant, but  we  must  not  allow  considerations  of  that  kind  to 
persuade  us  to  introduce  into  the  law  an  alteration  of 
which  we  cannot  foresee  the  consequences,  by  which  the 
mere  demise  of  a  farm  would  carry  with  it  an  implied  con- 
dition that  the  land  was  fit  for  the  purpose  for  which  the 
tenant  took  it. 

GuRNBY,  B. — I  concur  with  my  Lord  and  my  Brother 

vol..  XII.  F  M.  w. 
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Exeh,  of  Pleas,  Parke,  but  I  must  say  with  some  difficultr,  fori  think  it  is 
not  easy  to  distinguish  this  case  from  that  which  has  been 
cited  and  principally  relied  upon,  of  Smith  y.  Marrable:  but 
as  this  relates  to  land,  and  not  also  to  goods  and  chattels,  it 
may  admit  of  some  distinction. 

BoLFE,  B. — ^I  also  think  that  in  this  case  the  plaintiff  is 
entitled  to  recover  the  whole  amount  of  £20.  The  defence 
to  this  action  is  not  founded  on  any  supposed  fraud  of  the 
plaintiff,  who  is,  therefore,  entitled  to  recover  the  rent 
stipulated  for  by  the  agreement,  unless  it  can  be  made  to 
appear  that  at  the  time  of  entering  into  the  contract  there 
was  an  implied  warranty  on  her  part,  that  the  grass  of  this 
field  was  to  be  what  might  be  denominated  wholesome 
grass,  reasonably  fit  for  the  food  of  cattle.  It  is  clear  there 
was  no  such  express  warranty ;  but  it  is  contended  that  that 
is  a  warranty  which  the  law  itself  implied.  But  I  feel  great 
difficulty  in  coming  to  that  conclusion,  unless  we  are  to  say 
that  on  every  demise  of  property,  whether  of  land  or  of 
houses,  there  is  by  law  an  implied  condition  that  it  shall 
answer  a  certain  purpose  contemplated  by  the  lessee  at  the 
time  of  the  letting.  A  great  number  of  cases  have  already 
been  put  to  shew  the  inconvenience  of  such  a  doctrine; 
I  will  put  another.  Suppose,  for  instance,  a  new  sort  of 
manure  were  used,  which,  although  it  might  be  bene- 
ficial for  a  time,  and  under  certain  circumstances,  was 
afterwards  found  to  be  injurious,  and  to  render  the  grass 
harsh  and  unwholesome.  In  this  case  the  defence  is  set 
up  against  the  party  herself  with  whom  the  agreement 
was  made ;  but  the  same  rule  would  apply  against  a  party 
who  took  by  descent;  so  that,  if  a  man  took  land  on  a 
building  lease,  and  it  were  long  afterwards  discorered  that 
there  was  a  running  sand  underneath,  which  would  make 
it  impossible  to  build  upon  the  spot  intended,  and  which 
could  not  be  removed  but  at  a  ruinous  expense,  it  is  ne- 
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yertheless  to  be  presumed  in  such  a  case^  according  to  the  Exck.  of  pua», 
argament^  that  there  was  to  be  an  implied  warranty  that     ^   ^      ^ 


there  was  no  running  sand  at  that  particular  place^  and  Sutton 
the  lessor  must  be  held  responsible.  Another  case  maj  Tsmplb. 
be  supposed^  where  the  party  takes  a  house  for  the  purpose 
of  conTerting  it  into  a  hospital ;  if  it  should  turn  out  to 
be  in  such  an  unwholesome  situation  as  to  render  it  unfit 
for  that  purpose,  could  it  be  said  that  the  premises  were 
let  to  him  under  an  implied  warranty  that  it  should  be  fit 
to  be  converted  into  a  hospital,  and  could  this  be  any  jus- 
tification for  his  refusing  to  fulfil  his  contract  by  payment 
of  the  rent  ?  The  only  difficulty  in  this  case  is,  how  to  re- 
concile the  decision  in  Smiih  y.  Marrahle  with  this.  My 
Lord  and  my  Brother  Parke,  however,  have  pointed  out 
the  ground  upon  which  that  case  may  be  distinguished 
from  the  present.  I  think  it  is  very  probable  that  the  two 
cases  may  be  so  distinguished ;  but  if  not,  I  should  prefer 
at  once  to  overrule  that  decision,  than  to  follow  it  in  the 
present  case. 

Rule  for  a  nonsuit  discharged ;  rule  to 
increase  the  damages  absolute. 


t2 
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Exeh.  ef  PUoi, 
1843. 
"  Hart  v.  Windsor  (a). 

Debt— The       Debt.— The  declaration   alleged,  that  whereas  there- 
declaration  ° 
stated,  that  the  tofore,  to  wit,  on  the  23d  June^  1843,  by  a  certain  memo- 

to*iet"to  tSe*     randum  of  agreement  made  and  entered  into  between  the 

A^e^^and^or-  Plaintiff  of  the  one  part,  and  the  defendant  of  the  other 

den  ground,       part,  the  plaintiff  agreed  to  let,  and  the  defendant  agreed 

with  the  use  of    '^       '  ,,*,,..«•  .  ^ 

the  fixtures  to  hire  and  take  of  the  plaintiff,  a  cevtBun  messuage  or  tene- 

term  of  three  *  ww»/  and  garden  groundj  in  the  said  memorandum  of  a  gree* 

y**"»  **  *  '^°*  ment  particularly  mentioned  and  described,  with  the  use  of 

teriy,  the  tenant  several  fixtures  and  things  therein,  for  the  term  of  three 

messuage  and  jcars  from  the  24th  of  June  then  instant,  at  the  yearly 

J^d  Md  u.  rent  of  £50,  payable  quarterly,  on  the  29th  of  September, 

nantabie  re-  t^g  25th  of  December,  the  25th  of  March,  and  the  24th  of 

pair;  by  virtue 

of  which  thede-  June,  in  each  year  of  the  said  term,  free  from  all  dednc- 
and  continued '  tious  whatsocvcr ;  the  first  payment  thereof  to  be  made  on 

in  possession 
until  a  quarter's 

rent  accrued  under  and  by  virtue  of  the  agreement.  Flea,  that  the  houte  was  demised  to  the  de- 
fendant for  the  purpose  of  his  inhabiting  the  same,  but  that  before  and  at  the  time  of  the  agree- 
ment, and  also  when  the  defendant  entered,  and  from  thence  until  and  at  the  time  of  his  quit- 
ting and  abandoning  the  possession  of  the  same,  it  was  not  in  a  fit  state  or  condition  for  habita- 
tion, but  in  that  state  that  the  defendant  could  not  reasonably  inhabit  or  dwell  therein,  or  have 
any  beneficial  occupation  of  the  same,  by  reason  of  the  same  being  greatly  infested  with  bugs, 
and  not  by  reason  of  any  act  or  default  of  the  defendant ;  and  that  before  the  rent  or  any  part 
of  it  became  due,  he  quitted  the  possession,  and  gave  notice  thereof  to  the  plaintiff,  and  ceased 
all  further  occupation  of  the  same,  and  derived  no  benefit  therefrom  ;  and  that  from  the  com- 
mencement of  the  term  until  his  so  quitting,  he  had  ,no  beneficial  use  or  occupation  of  the 
lame.  The  jury  having  found  for  the  defendant  on  the  issue  raised  by  this  plea : — Held, 
on  motion  for  judgment  non  obstante  veredicto,  that  the  plea  was  no  answer  to  the  action, 
inasmuch  as  the  law  implied  no  contract  on  the  part  of  the  lessor,  that  the  house  was  at  the 
time  of  the  demise,  or  should  be  at  the  commencement  of  the  term,  in  a  reasonably  fit  state  and 
condition  for  habitation. 

Secondly,  that  the  demise  being  of  a  house  and  garden  ground,  in  order  to  make  the  plea 
good,  it  must  be  held  that,  if  a  house  be  taken  for  habitation,  and  land  for  occupation,  by  the 
same  lease,  there  is  such  an  implied  contract  for  the  fitness  of  the  house  for  habitation  as  that 
its  breach  would  authorise  the  tenant  to  give  up  both.     But  held. 

Thirdly,  that  there  is  no  implied  warranty  on  a  lease  of  a  house,  or  of  land;  that  It  is  or  shall 
be  reasonably  fit  for  habitation,  occupation,  or  cultivation;  and  that  there  is  no  contract,  still 
less  a  condition,  implied  by  law  on  the  demise  of  real  property  only,  that  it  is  fit  for  the  purpose 
for  which  it  is  let. 

Quaere  whether,  if  there  were  such  a  contract  or  condition  implied  by  law,  generally,  it  would 
be  implied  in  a  case  where  the  tenant  agrees  to  preserve  the  premises  in  tenantable  condition. 

(a)  This  case  was  argued  and  the  importance  of  the  decision,  and 

decided  at  the  sittings  in  banc  after  its  relation  to  the  same  subject  as 

Hilary  Term,  1844,  but  it  is  re-  the  last  case, 
ported  thus  early  on  account  of 
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the  29th  of  September  then  next  ensuing,  the  plaintiflf  ^c*.  0/  Pfe«, 
paying  all  rates  and  taxes  in  respect  of  the  said  pre- 
mises, and  the  defendant  paying  all  personal  rates  and 
taxes ;  and  the  defendant,  amongst  other  things,  agreed  to 
preserve  the  said  messuage  or  tenement  and  premises 
in  good  and  tenantable  repair  and  condition,  and  to  deliver 
np  the  said  messuage  or  tenement  and  premises  in  like  re- 
pair and  condition,  together  with  all  the  keys,  fixtures,  and 
other  things  thereupon  or  belonging  thereto,  (reasonable 
wear  and  tear  and  damage  by  fire  only  excepted),  at  the 
end  or  other  sooner  determination  of  the  said  term  of  three 
years,  as  by  the  agreement  fiiUy  appears;  by  virtue  of  which 
said  agreement  the  defendant  then  entered  into  and  be- 
came possessed  of  the  said  messuage  or  tenement  and  pre- 
mises, and  was  and  continued  possessed  thereof  from  the 
said  24th  of  June,  1843,  until  and  upon  the  29th  of  Sep- 
tember in  the  same  year,  when  a  large  sum  of  money,  to 
wit,  122. 10^.  of  the  rent  aforesaid,  for  one  quarter  of  a  year 
of  the  said  term,  ending  on  the  day  and  year  last  aforesaid, 
and  then  last  elapsed,  became  and  was  due  and  payable 
from  the  defendant  to  the  plaintiff,  under  and  by  virtue  of 
the  said  agreement,  and  still  is  in  arrear  and  unpaid  to  the 
plaintiff,  whereby,  &c. 

Pleas :  first,  a  traverse  of  the  agreement  stated  in  the 
declaration ;  secondly,  that  the  said  messuage  or  tenement 
was  so  demised  and  let  to  the  defendant  for  the  purpose  of 
his  inhabiting  the  same,  and  dwelling  therein  during  the  said 
term :  and  that  before  and  at  the  time  of  making  the  said 
agreement,  and  also  at  the  time  when  the  defendant  en- 
tered into  and  became  possessed  of  the  messuage  or  tene- 
ment and  premises,  as  in  the  declaration  alleged,  and  from 
thence  until  and  at  the  time  of  the  defendant's  quitting, 
vacating,  and  abandoning  the  possession  of  the  same,  as 
hereinafter  mentioned,  the  said  messuage  or  tenement  was 
not  in  a  reasonable,  fit,  and  proper  state  or  condition  for 
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Eich.  of  puat,  habitation  or  dwelling  therein ;  and  the  same  was  then^  and 
w    ^      .     during  all  the  time  aforesaid^  in  that  state  and  condition 


Hart  that  the  defendant  could  not  reasonably  inhabit  or  dwell 
WiNosoR.  therein^  or  have  any  beneficial  use  or  occupation  of  the 
same,  for  and  by  reason  of  the  same  being  greatly  infested, 
swarmed^  and  overrun  with  noxious^  stinking^  and  nasty 
insects,  called  bugs,  and  not  for  or  by  reason  of  any  act, 
default,  or  omission  of  the  defendant;  and  the  defendant, 
before  or  at  the  time  of  his  making  the  said  agreement, 
had  no  notice  or  knowledge  thereof;  and  the  defendant 
afterwards,  and  after  he  so  entered  and  became  possessed 
of  the  said  messuage  or  tenement^  and  before  the  said  sum 
of  12/.  10«.,  or  any  part  thereof,  became  due  or  payable,  to 
wit,  on  the  25th  of  June,  1843,  discovered  and  first  had 
notice  of  the  said  state  and  condition  of  the  said  messuage 
or  tenement,  and  of  the  same  being  so  infested,  swarmed, 
and  overrun  with  bugs  as  aforesaid ;  and  thereupon  the 
defendant  upon  such  discovery  and  notice,  and  before  the 
said  sum  of  12/.  10^.,  or  any  part  thereof,  became  due  or 
payable,  to  wit,  on  the  day  and  year  last  aforesaid,  quitted, 
vacated,  and  abandoned  the  possession,  and  wholly  ceased 
and  abstained  from  all  further  occupation  or  possession  of 
the  said  messuage  or  tenement  and  premises  so  demised  as 
aforesaid,  and  then  gave  noticeof  the  premises  to  the  plain- 
tiff of  the  defendant's  having  so  quitted,  vacated,  and  aban- 
doned the  possession  of  the  said  messuage  or  tenement  and 
premises,  and  suffered  and  permitted  him  to  take  and  have 
and  retain,  and  he  could  and  might  have  taken  and  re- 
tained, possession  of  the  said  messuage  or  tenement  and 
premises;  and  the  defendant  from  thenoe  hitherto  hath 
ceased  all  further  possession,  use,  or  occupation  of  the  said 
messuage  or  tenement  and  premises,  and  not  derived  any 
benefit  therefrom  :  and  that  at  and  from  the  time  of  the 
commencement  of  the  said  term,  until  the  time  of  his  so 
quitting,  vacating,  and  abandoning  possession  of  the  said 
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messuage  or  tenement  and  premises^  and  ceasing  all  for-*  ^ek,  of  puat^ 


1643. 


ther  occupation  thereof,  he  had  no  beneficial  use  or  oc- 
cupation whatever  of  the  same.     Verification.  Hart 

Thirdly,  that  he  was  induced  and  persuaded  to  make,  and     Wxnpsos. 
did  make  and  enter  into,  the  said  agreement  and  promise  in 
the  said  declaration  mentioned,  by  the  fraud,  covin,  and 
misrepresentation  of  the  plaintiff  and  others  in  collusion 
with  him.    Verification. 

Beplication  to  the  second  plea,  de  injurift;  and  to  the 
third,  that  the  defendant  was  not  induced  to  make,  and  did 
not  make  or  enter  into  the  said  agreement  by  the  fraud, 
oovin,  or  misrepresentation  in  the  plea  mentioned. 

The  cause  was  tried  before  Jto^fe,  B.,  at  the  sittings  in 
Hilary  Term,  1844,  when  the  &cts  alleged  in  the  second 
plea  having  been  fully  proved,  a  verdict  was  found  for  the 
defendant  on  the  MJjifi  raised  by  that  plea.  C.  6.  Addison, 
on  a  subsequent  day  in  the  same  term,  obtained  a  rule  for 
judgment  non  obstante  veredicto,  on  the  ground  that  the 
fiftcts  stated  in  the  plea  were  no  answer  to  the  action. 
Against  which  rule 

Waison  and  Humfrey  shewed  cause  (Feb.  10, 1844). — 
This  is  not  an  action  of  debt  for  rent,  but  an  action  upon  an 
agreement  in  the  nature  of  a  lease,  whereby  the  plaintiff 
agreed  to  let  to  the  defendant  a  messuage  and  garden 
ground,  with  the  use  of  several  fixtures  and  things  therein, 
for  the  term  of  three  years  from  the  date  of  the  agreement, 
at  a  certain  rent  payable  quarterly,  the  defendant  agreeing 
to  preserve  the  premises  in  tenantable  repair  and  condition, 
and  so  to  deliver  them  up  at  the  end  of  the  term;  by  vir- 
tue of  which  the  defendant  entered  and  became  possessed 
of  the  premises,  and  continued  so  possessed  until  a  quar- 
terns rent  became  due  under  and  by  virtue  of  the  said  agree- 
ment. And  the  question  raised  by  the  second  plea  is, 
whether,  where  a  house  is  let  under  such  an  agreement, 
there  is  any  condition  or  warranty  implied  by  law  on  the 
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Bxeh.  of  PUat,  part  of  the  landlord^  that  the  house  is  reasonably  fit  for  the 
purpose  of  habitation.  The  plea  alleges  that  the  house  was 
let  to  the  defendant  for  the  purpose  of  his  inhabiting  the 
same^  but  that  at  the  time  of  the  agreement^  and  of  his  en- 
tering^ and  until  his  quitting  the  same^  it  was  not  in  a  fit 
state  or  condition  for  habitation^  but  in  that  state  and  con- 
dition that  the  defendant  could  not  reasonably  inhabit  or 
dwell  therein  or  have  any  beneficial  use  or  occupation  of 
the  same^  by  reason  of  its  being  greatly  infested  with  bugs, 
and  not  for  or  by  reason  of  any  act,  default,  or  omission  of 
the  defendant ;  that  before  the  rent  became  due  he  quitted 
and  abandoned  the  possession,  and  gave  notice  thereof  to 
the  plaintiff,  and  had  no  beneficial  use  or  occupation  of  the 
same.  The  jury  have  by  their  verdict  found  that  all  these 
facts  were  true;  therefore  it  must  be  taken  that  the  house 
was  not  fit  for  habitation,  and  that  the  defendant,  without 
any  default  of  his  own,  has  had  no  beneficial  occupation  of 
the  house.  Now  it  is  submitted,  that  under  such  an  agree- 
ment, for  the  demise  of  a  house  for  the  purpose  of  habita- 
tion, there  is  an  implied  warranty  that  it  is  fit  for  that  pur- 
pose, and  that  the  plea  contains  a  good  answer  to  the 
plaintiff's  claim  for  rent.  In  the  case  of  the  sale  of  spe- 
cific chattels,  it  cannot  be  questioned  that  there  is  such  an 
implied  warranty.  The  law  on  the  subject  of  implied  war- 
ranty in  the  case  of  specific  chattels  is  thus  laid  down  by 
Parke,  B.,  in  Sutton  v.  Temple  (a) : — "  One  class  of  cases  is, 
where  the  agreement  is  for  a  specific  chattel  in  its  then 
state,  as  in  Parkinson  v.  Lee  {b) :  there  there  is  no  implied 
warranty  of  its  fitness  or  merchantable  quality.  Another 
class  of  cases  is,  where  a  person  is  employed  to  make  a 
specific  chattel :  there  the  law  implies  a  contract  on  his  part 
that  it  shall  be  fit  for  the  purpose  for  which  it  is  ordinarily 
used :  and  there  is  an  intermediate  class  of  cases,  where 
goods  are  ordered  for  a  specific  purpose,  from  a'person  in  a 

(a)  Ante,  p.  64.  {b)  2  East,  314. 
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particular  department  of  trade,  in  which  case,  also,  Brown  v.  Exeh.  of  Pleats 


Edgmgton  (a)  is  an  authority  for  saying  there  is  an  implied 
undertaking  that  they  shall  be  fit  for  that  specific  pur- 
pose.*' Bridge  v.  Wain  {b)  and  Shepherds,  Kain  [c)  are  also 
authorities  in  support  of  that  view  of  the  law.  Warranties 
of  this  nature  run  through  the  whole  law  of  this  country. 
If  I  insure  a  ship  from  London  to  Calcutta,  there  is  an  im- 
plied warranty  that  she  is  seaworthy,  and  fit  for  the  in- 
tended Yoyage.  So  in  a  contract  between  landlord  and 
tenant  on  the  letting  of  premises,  there  is  an  implied  war- 
ranty that  the  tenant  will  keep  the  premises  in  repair :  or 
in  the  case  of  a  farming  lease,  that  he  will  manage  th  e 
farm  according  to  the  custom  of  the  country.  There  is  a 
Tsriety  of  other  cases  stated  in  Com.  Dig.,  Condition  in 
Law  (B).  There  is  no  sound  distinction  in  this  respect  be- 
tween real  and  personal  property.  The  law  is  the  same 
on  the  sale  of  a  chattel  and  the  letting  of  real  property  ^  and 
if  I  let  a  house  for  the  purpose  of  habitation,  it  is  implied 
that  I  warrant  that  it  is  fit  for  that  purpose.  The  nearest 
case  to  the  present  is  that  of  Smith  t.  Marrable  {d),  and 
there  it  was  expressly  held  to  be  an  implied  condition  in  the 
letting  of  a  house,  that  it  should  be  reasonably  fit  for  habi- 
tation; and  that  if  it  be  not,  as  where  it  is  greatly  infested 
with  bugs,  the  tenant  may  quit  it  without  notice.  That  is 
an  authority  directly  in  point.  It  was  an  action  brought  to 
recoTcr  the  balance  of  five  weeks'  rent  of  a  furnished  house 
at  Brighton,  taken  by  the  defendant  under  an  agreement 
whereby  the  plaintiff  agreed  to  let,  and  the  defendant 
to  take  the  house,  at  the  rent  of  eight  guineas  per  week, 
for  five  or  six  weeks,  at  the  option  of  the  defendant;  no- 
thing being  said  in  the  agreement  about  the  furniture.  In 
that  case  Parke,  B.,  says,  "  This  case  involves  the  question, 
whether,  in  point  of  law,  a  person  who  lets  a  house  must  be 

(a)  2  Man.  &  Gr.  279 ;  2  Scott,  (c)  .5  B.  &  Aid.  240. 

N.  R.496.  {d)  11  M.&  W.5. 

{h)  1  Stark.  N.  P.  C.  504. 
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jsm*.  •/  PUn,  taken  to  let  it  under  the  implied  condition  that  it  is  in  a 
1843 

Qtate  fit  for  decent  and  comfortable  habitation,  and  whether 

he  is  at  liberty  to  throw  it  up  when  he  makes  the  discovery 
that  it  is  not  so.  The  case  of  Edward9  y.  Etheringttm  (a) 
appears  to  me  to  be  an  authority  Teary  nearly  in  point. 
There  the  defendant,  who  held  a  house  as  tenant  from  year 
to  year,  quitted  without  notice,  on  the  ground  that  the 
walls  were  in  so  dilapidated  a  state  that  it  had  become  un- 
safe to  reside  in  it.  And  Lord  Tenterden,  at  Nisi  Prius^ 
held  these  facts  to  be  an  answer  to  an  action  by  the  land« 
lord  for  use  and  occupation ;  telling  the  jury,  that,  although 
slight  circumstances  would  not  suffice,  such  serious  reasons 
might  exist  as  would  justify  a  tenant's  quitting  at  any 
time ;  and  that  it  was  for  them  to  say  whether,  in  the 
case  before  them,  such  serious  reasons  existed  as  would 
exempt  the  defendant  from  the  {daintiff's  demand,  on  the 
ground  of  his  having  had  no  beneficial  use  and  occupation 
of  the  premises.  The  jury  found  for  the  defendant,  and  the 
Court  of  Sling's  Bench  was  afterwards  moved  for  a  new  trial, 
on  the  ground  of  mis^iirection;  but  they  refused  to  disturb 
the  verdict.  There  is  also  another  case,  of  CoUim  v.  Bar* 
TWO  (£),  in  which  Bayhy^  B.,  held,  that  atenant  was  justified 
in  quitting  without  notice  premises  which  were  noxious  and 
unwholesome,  for  want  of  proper  sewerage.  These  author* 
ities  appear  to  me  fully  to  warrant  the  positiim,  that,  if  the 
demised  premises  are  incumbered  with  a  nuisance  of  so  se- 
rious a  nature  that  no  person  can  reasonably  be  expected 
to  live  in  them,  the  tenant  is  at  liberty  to  throw  them  up. 
This  is  not  the  case  of  a  contract  on  the  part  of  the  landlord 
that  the  premises  were  free  from  this  nuisance;  it  rather 
rests  on  an  implied  condition  of  law,  that  he  undertakes  to 
let  them  in  a  habitable  state.''  That  seems  to  be  most 
reasonable,  for  it  surely  must  be  an  implied  condition  on 
the  letting  of  a  house,  that  it  is  fit  for  habitation.     In 

(a)  Ry.  &  M.  268,  S.  C;  7  D.  fr  R.  117.       (6)  1  Mo.  &  Rob.  112. 
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Suiton  y.  Teny)le  {a),  it  was  attempted  to  distinguish  the  cue  £<«A.  o/Piw, 
of  jSffii/A  T.  Marrable  on  the  ground  that  there  the  demise 
was  of  a  furnished  house^  and  therefore  it  was  not  merely  a 
contract  relating  to  the  realty,  but  a  mixed  contract^  rela)b* 
ing  both  to  the  house  and  the  personal  chattels  of  which 
the  furniture  was  composed.  But  Edwards  t.  Etheringtom 
and  CoBms  y.  Barrow  were  not  cases  of  furnished  houses; 
nor  was  the  furniture  mentioned  in  the  agreement  in  Smith 
y.  Marrable,  or  the  case  put  upon  that  ground;  and  it  is  dif- 
ficult to  see  any  sound  distinction  in  this  respect  between 
a  house  being  furnished  or  unfurnished.  If,  howeyer, 
there  is  such  a  distinction,  the  agreement  in  this  case  was 
that  the  defendant  was  to  haye  the  use  of  the  fixtures, 
which  would  bring  this  case  within  the  same  principle. 
Cases  may  be  cited  where  a  tenant  has  been  held  liable  for 
the  rent  of  a  house  which  has  been  destroyed  by  fire;  but 
those  cases  haye  no  application,  as  they  must  be  understood 
to  be  cases  where  the  fire  has  occurred  after  the  commence- 
ment of  the  tenancy.  But  suppose  that  at  the  time  the 
agreement  for  letting  the  house  is  entered  into,  the  house 
is  in  fact  burnt  down,  without  the  knowledge  of  either  of 
the  parties,  the  lessor  could  not  compel  the  lessee  to  enter 
on  the  premises  and  pay  the  rent ;  for  in  such  a  case  there 
would  be  an  implied  condition  that  the  house  was  in  ex- 
istence. And  there  is  no  distinction  between  the  case 
where  there  is  no  house  in  existence,  and  that  where  the 
hoTise  is  not  habitable.  The  case  of  Sutton  y.  Temjde 
will  be  relied  upon;  but  though  some  of  the  obsenrations 
of  the  Judges  may  seem  in  fayour  of  the  plaintiff,  the  deci- 
sion of  the  Court  merely  went  upon  the  ground  that  the 
specific  object  of  the  party  in  taking  the  land  could  not  be 
considered.  The  aftermath,  which  was  there  the  subject  of 
demise,  might  haye  been  made  use  of  in  other  ways  than 
by  turning  cattle  on  it;  as,  for  instance,  cutting  the  grass 

(a)  Ante,  p.  S4. 
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Bxek.  of  Pleas,  and  making  it  into  hay,  which  would  not  have  been  af- 
^  '  -  fected  by  the  poisonous  ingredients  which  had  been  placed 
Hart  upon  the  field.  Lord  Abinffer,  C.  B.,  there  expressed  hi» 
WxNDtoB.  entire  approval  of  the  decision  in  Smiih  v.  Marrabk,  and 
said,  "  That  was  the  case  of  a  contract  for  the  letting  of  a 
house  and  furniture  at  Brighton;  *  *  in  such  a  case,  the 
contract  is  for  a  house  and  furniture  fit  for  immediate  oc- 
cupation :  and  can  there  be  any  doubt,  that  if  a  party  lets 
a  house,  and  the  goods  and  chattels  or  the  furniture  it 
contains,  to  another,  that  must  be  such  furniture  as  is  fit 
for  the  use  of  the  party  who  is  to  occupy  the  house?" 
But  it  will  be  said  here,  that  there  is  a  distinction  be- 
tween a  furnished  and  an  unfurnished  house;  that  in 
the  case  of  a  furnished  house,  there  may  be  an  implied 
condition  that  it  is  habitable,  and  free  from  bugs;  but  that 
in  the  case  of  an  unfurnished  house,  there  is  no  such  condi- 
tion. But  that  cannot  be ;  for  the  condition  cannot  be  an- 
nexed to  the  personalty.  The  principle  is,  that  wherever 
a  house  is  let  for  immediate  occupation,  that  condition  is 
implied.  [Parke,  B. — It  is  not  averred  in  this  plea  that  the 
premises  were  hired  for  immediate  occupation.]  It  is  al- 
leged that  the  house  was  let  to  the  defendant  for  the  pur- 
pose of  his  inhabiting  the  same,  and  dwelling  therein  during 
the  term, — ^which  must  mean  the  whole  term.  After  ver- 
dict, it  must  be  taken  to  be  for  immediate  occupation.  The 
word  "  demise ''  has  been  held  to  imply  a  contract  or  cove- 
nant for  quiet  enjoyment,  and  against  eviction  by  title  pa- 
ramount; and  an  eviction  by  a  nuisance,  which  renders  the 
premises  uninhabitable,  ought  to  rest  on  the  same  footing. 
There  is  no  greater  reason  for  importing  into  the  contract 
a  covenant  for  quiet  enjoyment,  than  there  is  for  implying 
a  condition  that  the  house  is  fit  for  habitation.  When  a 
person  lets  a  house  for  habitation,  he  impliedly  says  it  is  fit 
for  habitation. 

But,  secondly,  it  will  be  said  that  here  there  is  a 
covenant  by  the  defendant  "  to  preserve  the  messuage 
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and  premises  in  tenantable  repair  and  condition/'  and  Egeh.  of  puom, 


that  the  defendant  therefore  took  upon  himself  to  remoye 
the  nuisance^  and  to  render  the  house  habitable.  Bat 
there  is  no  covenant  to  put  the  premises  in  repair;  the  co- 
venant is  only  to  preserve  or  keep  in  tenantable  repair : 
which  imports  that  the  premises  were,  at  the  time  of  the 
demise,  in  a  tenantable  condition.  Such  a  covenant  would 
not  impose  on  the  tenant  the  duty  of  removing  such  a 
nuisance,  existing  at  the  time  of  the  demise.  In  actions 
for  non-repair,  the  state  of  the  premises  at  the  time  of  the 
demise  is  a  material  circumstance  to  be  taken  into  con- 
sideration: Burdett  v.  Withers  {a),  Mantz  v.  Goring  (b). 
[Parke^  B. — ^Those  cases  establish  that  the  age  and  general 
condition  of  the  house,  at  the  commencement  of  the  tenan- 
cy, is  to  be  taken  into  consideration ;  and  a  tenant  who 
enters  upon  an  old  house  would  not  be  bound  to  leave  it 
in  the  same  state  as  if  it  were  a  new  one :  Stanley  v.  7Vh>- 
goad{c).']  The  words  "to  preserve  in  tenantable  repair *' 
necessarily  import  that  the  premises  are  in  tenantable  re- 
pair at  the  instant  of  letting  them.  The  word  preserve  can 
only  mean  that  the  tenant  is  to  keep  the  premises  in  the 
same  condition  as  they  are  given  to  him.  In  Coe  v.  CZoy  {d), 
it  was  held  that  he  who  lets  agrees  to  give  possession. 
Now,  that  is  a  condition  which  is  not  expressed,  but  is  im- 
plied, because  the  tenant  is  to  occupy  the  premises.  So 
here  there  is  an  implied  warranty  that  the  house  is  fit  for 
habitation.  This  case,  then,  is  not  distinguishable  from 
Smith  V.  Marrable ;  for  there  is  no  distinction  in  this  respect 
between  a  furnished  and  an  unfurnished  house.  The  ha- 
bitableness  of  a  house  is  a  question  of  fact  for  the  jury,  and 
here  they  must  be  taken  to  have  found  that  the  house  was 
in  such  a  state  and  condition  as  to  be  quite  unfit  for  habita- 
tion, and  that  without  any  default  or  omission  on  the  part 

(a)  7  Ad.  &E1].  136;  2  Nev.&      277;  nom.  Young  \.  Mantz. 
P.  122.  (c)  3  Bing.  N.  C.  4 ;  3  Scott,  313. 

(i)  4  Bing.  N.  C.  451 ;  6  Scott,  {d)  5  Bing.  440;  3  M.  &  P.  57. 
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Stdk.  •/  Pk4u,  of  the  defendant    The  plea  is.  therefore,  a  good  answer  to 

IMS 

the  action. — ^They  also  referred  to  Neak  v.  Mackenzie  (a). 

C  6.  Addison,  in  support  of  the  role.  The  plaintiff  is 
entitled  to  succeed  on  seyeral  grounds. — ^First,  even  sup- 
posing there  be  such  an  implied  undertaking  on  the  part  of 
the  lessor  as  that  contended  for,  this  plea  is  no  answer  to 
the  action.  The  declaration  is  founded  on  a  demise  of  a 
house  and  garden  ground,  into  which  it  alleges  the  de- 
fendant entered,  and  became  and  was  possessed,  until  the 
rent  became  due;  but  the  plea  passes  by  the  demise  of  the 
land  altogether,  and  professes  to  answer  the  action  only  in 
respect  of  a  nuisance  to  the  house;  and  the  plaintiff,  upon 
this  ground  alone,  is  entitled  to  judgment,  on  the  au- 
thority of  Bicharde  Le  Tavemer^s  case  (b),  where  it  is  said, 
that  "  if  the  sea  gain  upon  part  of  the  land  demised,  or  part 
be  burned  with  wild  fire,  the  entire  rent  shall  issue  out  of 
the  remainder.''  But  all  the  old  authorities  (whatever 
may  be  the  effect  of  the  modern  cases  of  Edwards  v.  Ethe^ 
rinffian,  Collins  v.  Barrow,  and  Salisbury  v.  Marshall  (c), 
which  were  all  actions  for  use  and  occupation,  and  not  for 
the  rent)  are  clear  to  the  point,  that  the  rent  reserved  on  a 
demise  issues  out  of  the  land,  and  is  payable  in  every 
event,  and  in  every  state  and  condition  of  the  demised 
premisea;  for  although  houses  be  burned  by  lightning, 
or  accidental  fire,  or  be  thrown  down  by  enemies,  and 
although  crops  be  destroyed  by  inundation  or  tempest, 
yet  is  the  tenant  liable  to  pay  the  rent  so  long  as  the 
land  remains  to  him,  the  only  answer  in  law  to  an  ac- 
tion of  rent  to  recover  it  being  an  eviction  by  title  para- 
mount. [Parke,  B. — Or  an  eviction  by  the  lessor.]  Yes ; 
an  eviction  by  the  lessor,  or  any  person  claiming  by  law- 
ful title.  Besides,  the  tenant  has  not  pleaded  an  evic- 
tion, but  states  that  he  quitted  the  demised  premises  of 

(a)  1  M.  &  W.  747.     (6)  Dyer,  56  (a),  pi.  15.      (c)  4  C.  ft  P.  65. 
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his  own  accord.  In  Paradise  t.  Jane  (23  Car.  I )  (a\  tbt  Exeh.  of  PUag, 
defendant  pleaded^  that  Prince  Rupert  and  an  army  of 
aliens  entered  upon  the  demised  premises^  and  did  driye 
away  the  defendant's  cattle,  and  expelled  him  from  the 
lands  let  to  him  by  the  plaintiff^  and  kept  him  out,  so  that 
he  could  not  enjoy  the  lands  during  the  term ;  and  it  was 
holden  that  the  plea  was  insufficient,  and  that  the  defend- 
ant must  pay  his  rent ;  for  where  a  party,  by  his  own  oon** 
tract,  creates  a  duty  or  charge  upon  himself^  he  is  bound  to 
make  it  good,  notwithstanding  any  accident  by  inevitable 
necessity,  because  he  might  have  provided  against  it  by  his 
contract,  and  the  rent  is  a  duty  created  by  the  parties 
upon  the  reservation.  And  another  reason  is  added,  that 
as  the  lessee  is  to  have  the  advantage  of  casual  profits,  so  he 
must  run  the  hazard  of  casual  losses,  and  not  lay  the  bur- 
then of  them  on  his  lessor.  So,  in  the  case  of  Harriean  v. 
Lord  North  (6),  where  the  Parliament,  during  the  civil 
wars,  turned  a  house  into  a  hospital  for  sick  and  maimed 
soldiers,  and  so  prevented  the  lessee  from  having  any  be- 
neficial occupation  thereof  for  several  years,  notwithstand- 
ing which  the  lessor  brought  an  action  of  debt  for  the  rent, 
no  question  appears  to  have  been  made  but  that  the  lessee 
was  bound  by  law  to  make  good  the  rent.  The  lessee  con- 
sequently brought  his  bill  in  equity  for  relief,  on  the  ground 
that  he  had  no  remedy  over  against  the  wrongdoers,  be- 
cause it  was  an  act  of  force  in  the  Parliament,  which  had 
been  pardoned  by  the  Act  of  Oblivion ;  but  it  does  not  ap- 
pear that  he  got  relief  even  in  equity.  So,  again,  in  Carter  v. 
Cwmmna  (c),  where  Carter,  being  the  tenant  of  a  wharf, 
which  was  carried  away  by  an  extraordinary  high  tide  of  the 
river  Thames,  filed  a  bill  in  equity  to  be  relieved  against 
the  lessor's  claim  for  rent,  all  the  reUef  he  had  was  against 
the  penalty  of  his  bond,  which  had  been  broken  by  the 
non-payment  of  the  rent,  and  the  lessor  was  ordered  to 

(a)  Sty.  47;  Aleyn,  27.    (6)  1  Ch.  Ca.  84.    (c)  Gted  1  Ch.  Ca.  84. 
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^"*,Q^.f '**'  bring  debt  only  for  the  rent.  In  Brooke's  Abr.  "  Dette," 
fol.  220^  pi.  18^  it  appears  that,  to  an  action  of  debt  for 
rent,  the  tenant  pleaded,  that,  by  the  custom  of  London, 
the  landlord  was  bound  to  repair  and  uphold  the  house  suffi- 
ciently for  habitation;  and  that  before  the  rent  accrued  due, 
the  house  became  so  ruinous,  by  reason  of  a  tempest,  that  the 
defendant  could  not  abide  in  it,  and  the  defendant  there- 
upon requested  the  landlord  to  amend  the  house,  and  he 
would  not,  whereupon  the  defendant  left  the  house;  and  it 
was  held,  that  this  was  no  plea,  and  constituted  no  answer 
in  law  to  the  demand  for  the  rent.  So,  where  the  lessor  is 
bound  by  covenant  to  repair,  and  does  not,  the  lessee  cannot 
avail  himself  of  the  landlord's  neglect,  as  an  answer  to  an 
action  of  debt  for  the  rent.  Bro.  Abr.  "  Dette,''  pi.  72.  In 
Monk  V.  Cooper  (a)  an  action  of  covenant  was  brought  for 
non-payment  of  rent,  and  the  defendant  craved  oyer  of  the 
lease,  in  which  there  was  a  covenant  on  the  part  of  the  lessee 
to  repair,  except  the  premises  should  be  demolished  by  fire, 
and  then  pleaded  that  the  premises  were  burnt  down,  and 
not  rebuilt  by  the  plaintiff  during  the  whole  term  for  which 
the  rent  was  demanded,  and  that  defendant  had  no  enjoy- 
ment of  the  premises;  it  was  held,  on  demurrer,  that  the 
plea  was  bad;  and  the  Court  said,  that  if  the  defendant 
had  sustained  any  injury,  he  would  have  his  remedy,  but 
could  not  set  it  off  against  the  demand  for  rent.  And  in 
Pindar  v.  Ainsley  (A),  Lord  Mansfield  observes,  that  "  the 
consequence  of  the  house  being  burned  down  is,  that  the 
landlord  is  not  obliged  to  rebuild,  but  the  tenant  is  obliged 
to  pay  the  rent  during  the  whole  term."  The  same  point 
was  decided  in  Bel/our  v.  Weston  (c),  where  there  was  a 
covenant  to  pay  rent,  and  a  covenant  to  repair,  with  an 
express  exception  of  casualties  by  fire  in  the  latter  cove- 
nant.   In  the  case  of  Arden  v.  PuUen  {d),  the  house  be- 


(a)  2  Stra.763.  (c)  1  T.  R.  310. 

(h)  Cited,  1 T.  R.  312.  (rf)  10  M.  &  W.  321. 
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came  uninhabitable,  and  utterly  useless  to  the  tenant,  by  Bxch.  of  PUm, 


1843. 


reason  of  original  defects  in  the  foundations,  and  it  was 
held  that  the  tenant  could  not,  in  consequence  thereof,  ^-^^^t 
throw  up  the  house,  and  refuse  to  pay  rent.  "  The  tenant  Windsor. 
ought,''  observes  Alderson,  S.,  "  to  examine  the  house 
before  he  takes  it/'  The  principle  to  be  deduced  from 
these  cases  is,  that  the  rent  issues  out  of  the  land,  without 
reference  to  the  condition  of  the  buildings  or  structures 
upon  it;  and  though  the  buildings  may  be  destroyed  or 
become  uninhabitable,  the  lessee  is  nevertheless  bound  to 
pay  his  rent.  The  plea,  moreover,  in  this  case,  does  not 
shew  a  permanent  and  incurable  obstruction  to  the  bene- 
ficial enjoyment  of  the  demised  premises,  which  could  not 
have  been  got  rid  of.  Floods  and  inundations  frequently 
render  houses  temporarily  uninhabitable,  but  such  accidents 
have  never  been  supposed  to  constitute  an  answer  to  a 
demand  for  the  rent.  Even  where  lands  are  permanently 
covered  with  water,  the  lessee  is  not  excused,  as  appears 
by  Boll's  Abr.,  p.  236,  where  it  is  said,  in  such  a  case, 
that,  "  le  sMe  remaine,  et  le  lessee  avera  lepisce  en  le  eue." 
But  it  may  be  said  that  these  accidents,  rendering  the  de- 
mised premises  untenantable  and  useless,  occurred  subae' 
quenily  to  the  demise,  and  do  not,  therefore,  conclusively 
shew  that  there  is  no  implied  condition,  on  the  demise  of  a 
house  for  habitation,  that  it  is  in  a  tenantable  state  at  the 
time  of  such  demise.  The  plea  here  alleges  that,  at  the 
time  when  the  lease  was  made,  and  at  the  time  when  the 
defendant  entered  into  and  became  possessed  of  the  de- 
mised premises,  the  said  messuage  or  tenement  was  not  in 
a  reasonably  fit  and  proper  state  or  condition  for  habitation. 
But  this  averment  is  perfectly  true  of  every  unfurnished 
house.  A  house  without  furniture  is  not  fit  for  the  habita- 
tion of  a  tenant.  There  cannot,  therefore,  be  any  such  im- 
plied contract  or  undertaking  as  that  contended  for  on  the 
demise  of  a  house  simply.  The  landlord  lets  the  mere  fabric 
of  the  house,  without  grates  or  stoves,  or  any  article  of  fur- 

VOL.  XII.  o  M.  w. 
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Sxek.  of  putu,  nitore.  and  it  is  the  duty  of  the  tenant  to  pat  the  house  in 
a  habitable  condition,  unless,  indeed,  he  has  contracted  for 
a  ready-furnished  house,  in  which  case,  according  to  Smith 
V.  Marrable,  the  house  is  taken  under  an  implied  c€m- 
dition  that  it  is  properly  furnished,  and  fit  for  occupa- 
tion* If  the  lessor  furnishes  the  house,  and  by  so  doing 
holds  it  out  as  fit  for  .immediate  occupation,  and  secures 
to  himself  a  greatly  increased  rent  in  consequence,  that 
is  a  Tery  different  case.  As  to  the  arguments  drawn 
from  the  cases  of  implied  warranties  of  chattels,  those 
cases  rest  upon  peculiar  grounds,  and  do  not  apply  to  the 
present  case.  The  only  warranty  known  to  the  law,  on 
demises  of  realty,  is  a  warranty  of  the  estate  or  term  of 
years  created  in  the  land ;  there  is  no  warranty  as  to  the 
particular  state  or  condition  of  the  premises  at  the  time 
of  the  demise.  ^'  Garranter  signifie  a  defendre  son  tenant 
en  sa  stem;''  Britton,  fd.  197.  b.  ''  Nihil  aliud  est  quam 
defendere  et  acquietare  tenentem  in  eieemd  sud :"  Bracton, 
lib.  6,  fol.  480.  And  so  long  as  the  estate  created  in  the 
land  remains,  the  lessee  is  bound  to  pay  the  rent,  whatever 
may  be  the  particular  state  or  condition  of  the  demised 
premises.  There  are  several  cases  in  the  Year  Books^ 
where  it  became  a  question,  whether,  if  a  man  made 
a  lease  of  a  house  and  other  tenements,  and,  at  the 
time  of  the  demise,  the  house  was  so  ruinous  and  in  de* 
cay  as  to  be  in  danger  of  falling,  the  tormor  had  author- 
ity in  law  to  cut  down  timber  to  repair  it  or  not  (a). 
These  cases  could  not  have  arisen,  if  the  law  implied  on  the 
demise  of  the  house  such  a  warranty  as  that  contended  for* 
But  it  is  notorious  that  ruinous  and  untenantable  houses 
are  constantly  let  to  tenants  at  reduced  rents,  in  order  that 
they  themselves  may  repair  them,  and  re-edify  them  for 
their  own  profit  and  advantage. 

(o)  5  Ed.  4,  Longo  Quinto,  100.  b.  fol.9 ;  32  Hen.  8,  fol.  1;  Dyer, 
86  a.  and  b. 
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Bat,  even  supposiiig  each  an  implied  contract  or  war-  ^ch.  ^  Pieas, 
ranty  to  exist,  the  nnisance  here  complained  of  forms  no 
answer  to  the  demand  for  the  rent,  but  must  be  made  the 
■abject  of  a  cross  action  against  the  lessor.  It  is  a  clear 
proposition  of  law,  that  if  the  defendant  has  derived  any 
benefit  from  the  contract,  he  is  bound  to  fulfil  his  part  of 
the  engagement,  and  is  driren  to  his  cross  action  in 
respect  of  the  default  of  the  other  contracting  party. 
[Parke,  B* — That  is  so.]  Here,  then,  it  appears  by  the 
plea,  that  the  defendant  entered  into  and  became  pos* 
aessed  of  the  demised  premises  as  in  the  declaration  men- 
tioned, which  is  a  benefit  to  the  defendant:  Hunt  r. 
8Ui{a),  Havelock  v.  Gedde8{b),  Bnt  the  main  point  in 
the  present  case  is,  that  there  is  no  such  implied  warranty 
as  that  contended  for.  This  is  not  an  action  for  use  and 
occupation  (c),  as  were  Edwards  t.  Etherinffton,  CoUini  v. 
BarroWy  and  Salisbury  ▼.  Marshall^  but  an  action  of  debt 
on  the  implied  covenant  in  law,  arising  out  of  the  reserrar 
taon  of  the  rent  made  on  the  creation  of  the  estate  granted 
in  the  land;  Holder  v.  Taylor  (d),  Oilb.  on  rents,  88^ 
Nokes^s  ease  (e).  Bacon's  Abr.,  Leases,  633 ;  and  so  long  as 
that  estate  remains,  the  rent  is  payable,  whatever  may  be 
the  condition  of  the  demised  prennses. 

The  judgment  of  the  Court  was  now  delivered  by 

Parks,  B- — ^This  was  a  case  very  fully  and  ably  argued 
a  few  days  ago,  upon  shewing  cause  against  a  rule  for 
judgment  non  obstante  veredicto.  The  declaration  is  not 
for  use  and  occupation,  but  on  an  agreement  in  the  na- 
ture of  a  lease.  [His  Lordship  here  read  the  declarar 
tion  and  the  second  plea.]  The  question  is,  whether  the 
plea  contains  substantially  a  good  answer  to  the  plaintifPs 

(a)  5  Eaat,  449.  (d)  Hob.  12. 

(b)  10  East,  555.  (e)  4  Rep.  80  b. 

(c)  See  2  H.  Bl.  323. 

o2 


84  CA8E8  IN  THE  EXCHEQITEB, 

jbmA.  9f  PUaSf  claim  for  a  quarter't  rent^  becoming  due  after  the  defend- 
ant quitted. 

On  the  part  of  the  plaintiff^  it  was  innsted  that  it  did  not^ 
for  several  reasons;  the  principal  one  being,  that  where 
there  is  an  actual  demise  of  the  unfurnished  fabric  of  a 
specific  messuage  for  a  term,  there  is  no  contract  implied 
by  law  on  the  part  of  the  lessor,  that  the  messuage  was  at 
the  time  of  the  demise,  or  should  be  at  the  commencement 
of  the  term,  in  a  reasonably  fit  and  proper  state  and  con- 
dition for  habitation  (that  is,  so  far  as  concerned  the  fabric), 
though  it  was  demised  and  let  for  the  purpose  of  imme- 
diate habitation.  As  we  are  all  of  opinion  in  favour  of  the 
plaintiff  upon  this  objection,  it  is  unnecessary  to  observe 
upon  the  others  in  detail ;  but  it  may  not  be  useless  to  re- 
mark, that  two  of  them  are  very  important,  and  have  not 
been  satisfactorily  answered ;  viz.,  that  if  such  a  contract  is 
implied  by  law,  it  would  be  no  defence,  where  the  tenant 
has  actually  occupied;  his  remedy  would  be  by  a  cross  ac- 
tion; and  to  constitute  a  valid  defence  on  the  ground  of 
the  breach  of  this  contract,  the  law  must  give  also  a  right 
to  abandon  the  lease  upon  the  breach  of  it ;  that  is,  to 
make  a  defence,  the  law  must  imply,  not  merely  a  contract, 
but  a  condition  that  the  lease  should  be  void  if  the  house 
was  unfit  for  occupation.  The  cases  cited  from  Brooke's 
Abr. ''  Dette,''  18  and  72,  are  decisive,  that  where  the  les- 
sor is  bound  by  the  custom  of  London,  or  by  covenant,  to 
repair,  and  does  not,  the  tenant  cannot  quit.  The  other 
objection,  which  we  think  right  to  notice,  is,  that  in  this 
case  the  house  and  some  garden  ground  are  both  demised ; 
and  to  make  the  plea  good,  it  must  be  held,  that,  if  a  mes- 
suage be  taken  for  habitation,  and  land  for  occupation,  by 
the  same  lease,  there  is  such  an  implied  contract  for  the 
fitness  of  the  house  for  habitation,  as  that  its  breach  would 
authorize  the  tenant  to  give  up  both.  Whether,  if  there 
were  such  a  contract  or  condition  implied  by  law,  generally, 
it  would  be  implied  in  this  case,  where  the  defendant 
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agrees  ix}  preserve  in  tenantable  condition^  is  a  question  on  Exch.  if  pum, 
which  it  is  quite  unnecessary  to  enter.  ' 

The  point  to  be  considered^  then^  is^  whether  the  law  im- 
plies any  contract  as  to  the  condition  of  the  property 
demised,  where  there  is  a  lease  of  a  certain  ascertained 
subject,  being  real  property,  and  that  lease  is  made  for  a 
particular  object. 

The  question  relates  to  a  case  of  actual  demise  of  a  spe- 
cific tenement,  and  we  have  not  to  inquire  what  the  obli- 
gations of  a  party  would  be  under  an  executory  agreement, 
to  procure  a  lease  of  some  house  for  the  habitation  of  an- 
other ;  nor  whether  the  defendant  would  not  be  exonerated 
on  the  ground  of  fraud  in  the  plaintifif,  if  the  plaintiff  knew 
of  the  defect  in  the  house  himself,  and  that  the  defendant 
would  not  have  taken  the  house  if  he  knew  it ;  nor  have  we 
to  consider  whether  the  defendant  would  be  responsible,  if 
at  the  time  of  the  demise  there  was  no  house  at  all — he  may 
be,  by  reason  of  the  implied  contract  for  title  to  a  house, 
not  the  land  merely :  which  imports  that  the  subject  of  the 
contract  exists.  The  simple  question  is,  what  is  the  implied 
obligation  on  the  part  of  the  landlord  to  his  tenant,  under 
a  lease  of  a  house  for  years. 

Considering  this  case  without  reference  to  the  modern 
authorities,  which  are  said  to  be  at  variance,  it  is  clear  that 
from  the  word  "  demise,^'  in  a  lease  under  seal,  the  law  im- 
plies a  covenant,  in  a  lease  not  under  seal,  a  contract,  for 
title  to  the  estate  merely,  that  is,  for  quiet  enjoyment 
against  the  lessor  and  all  that  come  in  under  him  by  title, 
and  against  others  claiming  by  title  paramount  during 
the  term ;  and  the  word  "  let,"  or  any  equivalent  words, 
(Shepp.  Touch.  272),  which  constitute  a  lease,  have,  no 
doubt,  the  same  effect,  but  not  more.  Shepp.  Touch.  165, 
167.  There  is  no  authority  for  saying  that  these  words 
imply  a  contract  for  any  particular  state  of  the  property  at 
the  time  of  the  demise ;  and  there  are  many,  which  clearly 
shew  that  there  is  no  implied  contract  that  the  property 


8&  CASES  IN  THB  EXCHEQUIB, 

Sxeh.  of  PUa$,  shall  omiimie  fit  for  the  purpose  for  which  it  is  demised ;  as 
the  tenant  can  neither  maintain  an  action^  nor  is  he  exone- 
rated from  the  payment  of  rent>  if  the  house  demised  is 
blown  down,  or  destroyed  by  fire,  Monk  t.  Cooper  {a),  Bal- 
four V.  Weiton  (b),  and  Ainaley  ▼.  Butter  there  cited ;  or 
gained  upon  by  the  sea,  Tavemer's  case  (c) ;  or  the  occu« 
pation  rendered  impracticable  by  the  king's  enemies,  Pa^ 
radine  v.  Jane  (d) ;  or  where  a  wharf  demised  was  swept 
away  by  the  Thames,  Carter  v.  Cummina  (e).  In  all  these 
cases,  the  estate  of  the  lessor  continues,  and  that  is  all  the 
lessor  impliedly  warrants. 

It  appears,  therefore,  to  us  to  be  clear  upon  the  old  au- 
thorities, that  there  is  no  implied  warranty  on  a  lease  of  a 
house,  or  of  land,  that  it  is,  or  shall  be,  reasonably  fit  fbr 
habitation  or  cultivation.  The  implied  contract  relates 
only  to  the  estate,  not  to  the  condition  of  the  property. 

Sut  the  defendants  counsel  rely  upon  some  modem  de- 
cisions in  support  of  the  positions  which  they  are  to  main- 
tain. It  is  not  necessary  to  refer  to  the  cases  on  the  im- 
plied warranty  of  chattels,  further  than  to  say  that  the 
rule  of  the  common  law,  which  prevails  in  general,  (Ck).  Lit. 
102.  a.)>  that  there  is  no  implied  warranty  on  the  sale  of 
specific  goods,  has  had  exceptions  engrafted  upon  it,  where 
the  goods  are  ordered  from  a  manufacturer,  or  tradesman, 
who  impliedly  engages  to  use  a  proper  degree  of  skill  and 
care  in  constructing  or  supplying  them.  Such  are  the 
cases  i^  Brown  y.  Edgington  (/),  Shepherd  v.  Pyiu8  (g),  and 
others.    These  have  no  bearing  on  the  present  case. 

But  the  defendant  chiefly  rests  his  case  upon  the  deci- 
sion of  Smith  y.  MarraUe  (A).  My  judgment  in  that  case 
certainly  proceeded  upon  the  authority  of  two  previous  de- 

(a)  2  Stnu  763.  {/)  2  Man.  ft  Gr.  279 ;  2  Soott, 

{b)  1T.R.310.  N.  R.496. 

(c)  Dyer,  56  a.  {g)  3  Mao.  &  Gr.  868 ;  4  Scott, 

(d)  AUeyn,  26.  N.R.434. 
(0)  Cited  in  1  Chanc.  Ca.  84.  (A)  11  M.  &  W.  5. 
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dsionSj  which,  though  thej  contained  a  novel  doctrine^  had  Egch.  of  PUm^ 
not  been  questioned  in  Westminster  Hall,  and  had  received^ 
to  a  certain  degree^  the  sanction  of  the  Lord  Chief  Justice 
IhuUil,  in  a  subsequent  case.  Those  cases  were  Edwards 
T.  EiherinjftoH,  before  Lord  Tenierden,  and  afterwards  the 
Court  of  King's  Bench  (a)^  and  Collins  v.  Barrow  (6) ;  and 
the  last,  that  before  Lord  Chief  Justice  lindal,  was  SaliS" 
bmy  V.  Marshall  (c);  and  I  thought  they  established  the 
doctrine,  not  merely  that  there  was  an  implied  contract  on 
the  pert  of  the  lessor,  that  the  house  demised  should  be 
habitable,  but  an  implied  condiiUm,  that  the  lease  should 
be  void  if  it  were  not,  and  the  tenant  chose  to  quit. 
From  the  full  discussion  which  those  cases  have  now  under- 
gone, on  the  present  argument,  and  that  in  the  recent  case 
of  Sutton  v.  Temple,  I  feel  satisfied  they  cannot  be  sup- 
ported, if  the  reports  of  them  are  correct ;  and  we  all  con- 
cur in  opinion  that  they  are  not  law, — an  opinion  strongly 
intimated,  in  the  case  of  Sutton  v.  Temple,  in  which  this 
Court  decided,  that  there  was  no  implied  warranty  of  con- 
dition or  fitness  for  a  particular  purpose  on  a  lease  of  after* 
math. 

We  are  under  no  necessity  of  deciding  in  the  present 
case,  whether  that  of  Smith  y.  Marrable  be  law  or  not.  It 
is  distinguishable  from  the  present  case  on  the  ground  on 
which  it  was  put  by  Lord  Abinger^  both  on  the  argument 
of  the  case  itself,  but  more  fully  in  that  of  Sutton  v.  Temple ; 
for  it  was  the  case  of  a  demise  of  a  ready-furnished  house 
for  a  temporary  residence  at  a  watering-place.  It  was  not 
a  lease  of  real  estate  merely.  But  that  case  certainly  can* 
not  be  supported  on  the  ground  on  which  I  rested  my 
judgment. 

We  are  aU  of  opinion,  for  these  reasons,  that  there  is  no 
contract,  still  less  a  condition,  implied  by  law  on  the  de- 
mise of  real  property  only,  that  it  is  fit  for  the  purpose  for 

(a)  Ry.  &  M.  268,  and  7  D.  &         (6)  1  M.  &  Rob.  112. 
R.  117.  (e)  4  Car.  &  P.  65. 
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Bxek.o/pieatp  which  it  is  let.  The  principles  of  the  common  law  do  not 
warrant  such  a  position ;  and  though^  in  the  case  of  a  dwell- 
ing-house taken  for  habitation^  there  is  no  apparent  injus- 
tice in  inferring  a  contract  of  this  nature^  the  same  rule 
must  apply  to  land  taken  for  other  purposes — ^for  building 
upon^  or  for  cultivation ;  and  there  would  be  no  limit  to  the 
inconvenience  which  would  ensue.  It  is  much  better  to 
leave  the  parties  in  every  case  to  protect  their  interests 
themselves,  by  proper  stipulations,  and  if  they  really  mean 
a  lease  to  be  void  by  reason  of  any  unfitness  in  the  subject 
for  the  purpose  intended,  they  should  express  that  mean- 
ing. 

Judgment  for  the  plaintiff. 


•^<w*  14-  Thibault  qui  tam  r.  Oibson. 

The  Stat.  2  &  8  UeBT  for  penalties. — The  declaration  alleged,  that  the 
which^enacu  '  defendant,  withiu  ouc  year  ucxt  before  the  commencement 
exdiw^.*&L''^  of  this  suit,  theretofore,  to  wit,  on  the  1st  of  June,  1843, 
nor  any  con-      upou  and  bv  mcaus  of  a  certain  corrupt  contract  made,  to 

tract  for  the  .  _       ,  _  _  _  .  _    ,  ,       ,   -      , 

loan  or  forbear.  Wit,  ou  the  day  and  year  last  aforesaid,  between  the  defend- 
^^e£io^^^  ant  and  one  David  Hari^s,  took,  accepted,  and  received  of 
shall  be  aflfccted  jm^  fipQm  ^jjg  gj^y  David  Harris  a  certain  sum  of  money, 

by  reason  of  any  ^  ' 

statute  or  law  to  wit,  the  sum  of  i£15,  by  way  of  corrupt  bargain  and 
prevention  of  loau  for  the  defendant  forbearing  and  giving  day  of  pay- 
Tided  tharno-    ™^^^  ^^  ^  Certain  sum  of  money,  to  wit,  the  sum  of  iSlOO, 

thing  therein 

contained  shall  extend  to  the  loan  or  forbearance  of  money  upon  security  of  any  lands,  tene- 
ments, or  hereditaments;"  does  not  repeal  the  12  Ann.  st.  2,  c.  16,  but  takes  out  of  its  opera- 
tion all  contracts  made  usurious  by  that  statute,  except  such  as  relate  to  land  ;  and  therefore  a 
count  in  a  declaration  for  usury  in  the  general  words  of  the  stat.  of  Anne  is  good,  without  shew- 
ing that  the  contract  was  one  affecting  land. 

Where  a  statute  creating  a  penalty  contains  an  exception  in  the  enacting  clause,  the  plaintiff 
must  shew  that  the  defendant  is  not  within  the  exception ;  but  where  the  exemption  comes  by 
way  of  proviso,  either  in  a  subsequent  section  or  a  subsequent  statute,  it  is  matter  of  defence,  and 
must  be  pleaded. 

QiUBre,  whether  the  same  rule  does  not  prevail,  where  the  exception  comes  by  way  of  promo 
in  the  same  section  as  the  enactment 
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to  witj  on  the  day  and  year  aforesaid,  lent  by  the  defend-  Bxeh.  of  puom, 

ant  to  the  said  David  Harris,  for  a  long  time,'  to  wit, 

from  the  day  and  year  last  aforesaid,  nntil  the   Ist  of 

June,  1848,  which  said  sum  of  £lb,  so  taken,  accepted, 

and  received  by  the  defendant  of  and  from  the  said  David 

Harris  in  manner  and  for  the  cause  aforesaid,  exceeds 

the  rate  of  i£5  for  the  forbearance  of  £100  for  a  year, 

contrary  to  the  form  of  the  statute  in  such  case  made  and 

provided ;  whereby  and  by  force  of  the  said  statute,  the 

defendant,  for  the  said  offence,  forfeited  the  sum  of  £300, 

being  treble  the  value  of  the  said  sum  of  £100  so  lent  to 

the  said  David  Harris  by  the  defendant  as  aforesaid ;  and 

whereby  and  by  force  of  the  said  statute,  an  action  hath 

accrued  to  the  plaintiff,  who  sues  as  aforesaid,  to  demand 

and  have  for  our  said  lady  the  Queen,  and  for  himself  in 

this  behalf  of  and  from  the  defendant,  the  said  sum  of  £300 

above  demanded ;  yet  the  defendant  hath  not  paid  the 

same  or  any  part  thereof  to  our  said  lady  the  Queen,  or  to 

the  plaintiff,  who  sues  as  aforesaid,  or  either  of  them  &c. 

Flea,  nil  debet  by  statute. 

At  the  trial  before  Parke,  B.,  at  the  London  sittings  in 
Trinity  Term  last,  the  plaintiff  established  his  case  by  prov- 
ing a  loan  by  the  defendant,  as  alleged  in  the  declaration, 
upon  which  he  had  taken  more  than  £5  per  cent,  interest, 
and  a  verdict  was  thereupon  found  for  the  plaintiff  with 
£300  damages. 

JervU,  afterwards,  in  the  same  term,  moved  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside  and  a 
nonsuit  entered,  orwhy  the  judgment  should  notbe  arrested, 
on  the  ground  that  the  stat.  2  &  8  Vict.  c.  87,  had  virtually 
repealed  the  12  Ann.  st.  2,  c.  16,  as  to  all  contracts  except 
such  as  related  to  land ;  and  that  the  declaration,  not  having 
shevm  that  the  contract  related  to  land,  was  therefore  bad. 
He  cited  Turquand  v.  Moaedon  (a),  where,  in  trover  by  the 

(a)  7  M.  &  W.  504. 
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jB#e*.  q/PlMfi  assienees  of  a  bankrupt^  the  defendant  pleaded,  that  before 
^    ^'  .    the  bankruptcy  he  advanced  the  bankrupt  a  sum  of  money 
TBimAULT     upon  the  deposit  of  the  goods  in  respect  of  which  the  action 
QiMON.      was  brought;  to  this  the  plaintiff  replied,  that  it  was  cor- 
ruptly and  against  4he  form  of  the  statute  &c.  agreed  between 
the  defendant  and  the  bankrupt,  that  the  latter  should  pay 
the  defendant  for  the  loan  of  the  money  £10  per  cent.;  and 
upon  special  demurrer,  it  was  held  that  the  averment  of  the 
contract  being  against  the  form  of  the  statute  was  not  a  suffi- 
cient allegation  of  its  being  illegal ;  and  that  the  replication 
was  bad  for  not  alleging  that  the  contract  was  made  befiure 
the  7  Will.  4  &  1  Vict.  c.  80,  and  2  &_8  Vict.  c.  37,  came 
into  operation. — The  Court  having  granted  a  rule, 

F.  V.  Lee  and  Becuion  now  shewed  cause. — ^The  declara- 
tion is  formed  in  strict  accordance  with  the  provisions  of 
the  stat.  12  Ann.  st.  2,  c.  16,  and  it  is  therefore  good,  unless 
that  statute  has  been  affected  by  the  recent  statutes  on  the 
subject  of  usury,  so  as  to  alter  the  mode  of  declaring.  It 
alleges  the  contract  to  have  been  made  corruptly,  and  more 
than  £5  per  cent,  to  have  been  taken,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided ;  that  is, 
contrary  to  some  statute  then  in  existence.  Now,  the  stat. 
12  Ann.  st.  2,  c,  16,  enacts,  "  that  all  bonds,  contracts,  and 
assurances  whatsoever  made  for  the  payment  of  any  prin- 
cipal or  money  to  be  lent,  or  covenant  to  be  performed,  upon 
or  for  any  usury,  whereupon  or  whereby  there  shall  be  re- 
served  or  taken  above  the  rate  of  £5  in  the  hundred  as 
aforesaid,  shall  be  utterly  void;''  and  it  provides  that  the 
party  taking  above  £6  per  cent,  interest  shall  forfeit  treble 
the  value  of  the  money  lent,  one  moiety  of  which  is  to  go 
to  the  Crown,  and  the  other  to  him  who  will  sue  for  the 
same.  But  by  3  &  4  WiU.  4,  c.  98,  s.  7,  bills  of  exchange  and 
promissory  notes,  not  having  more  than  three  months  to 
run,  were  exempted  from  the  operation  of  the  statutes  re- 
lating to  usury;  and  by  the  7  Will.  4  &  1  Vict.  c.  80,  that 
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provision  was  extended  to  bills  &c.  not  having  more  than  ^<^  rfPUoi^ 
twelve  months  to  run.  Then  by  2  &  3  Vict.  c.  87,  s.  1,  it 
is  enacted,  '^  that  from  and  after  the  passing  of  this  act^ 
no  bill  of  exchange  or  promissory  note  made  payable  at  or 
within  twelve  months  after  the  date  thereof,  or  not  having 
more  than  twelve  months  to  run,  nor  any  contract  for  the 
loan  or  forbearance  of  money,  above  the  sum  of  £10  ster- 
ling, shall,  by  reason  of  any  interest  taken  thereon  or 
secured  thereby,  or  any  agreement  to  pay,  or  receive,  or 
allow  interest  in  discounting,  negotiating,  or  transferring 
any  such  bill  of  exchange  or  promissory  note,  be  void,  nor 
shall  the  liability  of  any  party  to  any  such  bill  of  exchange  or 
promissory  note,  nor  the  liability  of  any  person  borrowing 
any  sum  of  money  as  aforesaid,  be  affected  by  reason  of  any 
statute  or  law  in  force  for  the  prevention  of  usury ;  nor  shall 
any  person  or  persons,  or  body  corporate,  drawing,  accept- 
ing, indorsing,  or  signing  any  such  bill  or  note,  or  lending, 
advancing,  or  forbearing  any  money  as  aforesaid,  or  taking 
more  than  the  present  rate  of  legal  interest  in  Oreat 
Britain  and  Ireland  respectively  for  the  loan  or  forbear- 
ance of  money  as  aforesaid,  be  subject  to  any  penalties 
under  any  statute  or  law  relating  to  usury,  or  any  other 
penalty  or  forfeiture,  anything  in  any  law  or  statute  relat- 
ing to  usury,  or  any  other  law  whatsoever  in  force  in  any 
part  of  the  United  Kingdom,  to  the  contrary  notwithstand- 
ing :  Provided  always,  that  nothing  herein  contained  shall 
extend  to  the  loan  or  forbearance  of  any  money  upon  se- 
curity of  any  lands,  tenements,  or  hereditaments,  or  any 
estate  or  interest  therein/'  It  is  clear  that  the  two  former 
acts, 8  &4 Will.  4,  c.98  and 7 WiU.  4&  1  Vict.  c.  80, do  not 
apply  to  this  case,  and  the  only  question  is,  how  far  the 
Stat.  2  &  8  Vict.  c.  87  has  affected  the  statute  of  Anne.  It 
can  never  be  contended  that  it  has  absolutely  repealed  it, 
for  then  there  would  be  no  longer  any  penalty  for  usury  in 
any  form,  because  neither  the  act  of  Victoria  nor  any  other 
act  gives  any  penalty  at  all ;  and  why  should  this  latter  act 
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s*ek.ofPi€ai,  exempt  certain  cases  from  the  operation  of  the  statutes  for 
the  prevention  of  usury^  if  they  were  to  cease  to  exist  alto- 
gether? The  statute  of  Anne  is  clearly  still  in  force,  and 
the  effect  of  the  stat.  2  &  8  Vict.  c.  37  is  merely  to  take  out 
of  its  operation  certain  excepted  cases.  If  that  be  the  true 
construction,  then  the  declaration  is  sufficient,  if  proved  in 
accordance  with  the  act  which  creates  the  penalty,  without 
noticing  the  exceptions  in  subsequent  acts  of  Parliament, 
which  is  the  correct  mode  of  pleading.  InChitty  on 
Pleading,  Vol.  1,  p.  228,  6th  ed.,  where  all  the  cases  are  col- 
lected, the  rule  is  thus  stated :  "  In  pleading  upon  statutes, 
where  there  is  an  exception  in  the  enacting  clause,  the 
plaintiff  must  shew  that  the  defendant  is  not  within  the 
exception ;  but  if  there  be  an  exception  in  a  subsequent 
clause,  that  is  matter  of  defence,  and  the  other  party  must 
shew  it  to  exempt  himself  from  the  penalty/'  If  that  prin* 
ciple  be  correctly  laid  down,  and  there  is  no  doubt  it  is,  it 
must  apply  more  strongly  in  the  present  case,  where  the 
exception  is  contained  in  a  different  act,  passed  long  subse- 
quent to  the  one  creating  the  penalty.  Twrquand  v.  Mose^ 
don  is  distinguishable,  because  there  the  question  arose  on 
the  replication,  which  was  in  the  nature  of  a  plea,  in  which 
greater  strictness  is  required  than  in  a  declaration  (a),  and 
taking  the  replication  to  be  in  the  nature  of  a  plea,  it 
clearly  ought  to  have  shewn  that  it  was  excepted  from  the 
provisions  of  the  recent  statutes. 

Lush  {Jervis  was  with  him),  in  support  of  the  rule. — 
It  is  not  necessary  to  say  that  the  statute  of  Anne  is  en- 
tirely repealed,  but  it  is  submitted  that  the  stat.  2  &  3  Yict. 
c.  87,  has  repealed  it  with  respect  to  aU  contracts,  except 
those  which  relate  to  or  concern  land.  The  statute  of  Vic- 
toria cannot  be  considered  as  merely  an  exception  engrafted 
by  the  legislature  on  the  statute  of  Anne,  for  it  is  clear 

(a)  1  Wmi.  Saund.  276,  note  (e). 
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tliat  the  first  section,  but  for  the  proviso  at  the  end  of  it.  Bxch.  of  puom^ 
would  have  had  the  effect  of  entirely  repealing  that  sta- 
tute. That  proviso  was,  in  effect,  a  re-enactment  of  the  pro- 
visions of  the  statute  of  Anne  as  respects  charges  on  land. 
The  offence  is  now  the  exception,  and  therefore  the  rule 
cited  does  not  apply.  The  plaintiff  ought  to  bring  himself 
within  the  statute  of  Anne,  by  shewing  that  the  case  is 
within  the  proviso  in  the  act  of  Victoria.  [PorAie,  B. — The 
declaration  is  correctly  framed  according  to  the  provisions 
of  the  statute  of  Anne,  and  if  you  can  shew  that  this  case  is 
taken  out  of  the  operation  of  that  statute  by  subsequent  acts, 
it  lies  on  you  to  do  so.  This  rule  was  granted  entirely  on 
the  assumption  that  the  case  was  within  the  decision  in 
TurguandY.  Mosedon,  which  it  is  not.]  The  defendant  does 
not  rest  absolutely  upon  that  case,  but  upon  the  principles 
there  acted  on.  Under  the  statute  of  Anne  all  usurious 
contracts  were  illegal,  with  some  few  exceptions;  but  since 
the  recent  statutes  they  are  generally  legal,  and  the  prohi- 
bited cases  have  become  the  exceptions.  A  party,  therefore, 
who  seeks  to  charge  another  with  penalties  for  usury,  is 
bound  to  shew  that  the  law  has  been  violated,  and  that  the 
case  comes  within  the  exception.  But  the  fiict  of  lending 
money  at  any  rate  of  interest  being  prim&  fade  legal,  the 
allegation  in  this  declaration,  that  the  defendant  took  in- 
terest exceeding  the  rate  of  £6  per  cent,  contrary  to  the 
form  of  the  statute,  does  not  shew  a  good  cause  of  action. 
Yet,  under  this  declaration,  if  the  jury  find  that  more  than 
£5  per  cent,  has  been  taken,  they  are  bound  to  find  for  tiie 
plaintiff,  even  although  the  facts  proved  brought  the  case 
within  the  stat  2  &  3  Vict.  c.  87.  It  was  for  the  plaintiff 
to  shew  clearly  that  the  defendant  has  committed  the 
offence;  but  this  may  or  may  not  be  one;  it  may  have 
been  either  a  security  on  land  or  a  personal  security.  If 
the  defendant  had  pleaded  that  the  contract  declared  on 
did  not  relate  to  land,  it  might  have  been  met  with  the 
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Micek.  qf  PUtu,  answer  that  the  declaration  had  not  alleged  that  it  did. 


184a. 


IParke,  B. — ^You  might  apply  the  same  argument  to  all  the 
cases  cited  in  the  note  in  Chitty,  and  which  are  authorities 
against  you.  The  rule  is  for  the  plaintiff  to  declare  on  the 
statute  giving  the  penalty,  and  it  is  for  the  defendant  to 
shew  that  he  is  not  liable  by  subsequent  statutes.]  This  is 
a  penal  action,  and  analogous  to  an  indictment  or  informa- 
tion, in  which  the  plaintiff  is  bound  to  shew  on  the  face  of 
the  declaration  everything  necessary  to  bring  the  defendant 
within  the  law :  Bex  v.  Everett  (a).  But  here  the  dedarsr- 
tion  does  not  necessarily  shew  that  any  offence  has  been 
committed.  It  is  at  least  ambiguous.  [Parke,  B. — There 
is  no  ambiguity,  if  you  look  to  the  role.  If  the  plaintiff 
brings  the  defendant  within  the  statute  of  Anne,  which  gives 
the  penalty,  and  the  defendant  does  not  take  himself  out  of 
it  by  shewing  that  he  is  within  the  subsequent  statute,  he 
remains  within  it.] 

Lord  Abingbb,  C.  B. — I  believe  it  is  a  well-established 
principle,  that,  in  all  cases  where  proceedings  are  taken 
against  a  party  for  the  recovery  of  a  penalty  under  a  sta- 
tute, if  there  be  any  exception  in  the  clause  which  gives  the 
penalty,  exempting  certain  cases  from  its  operation,  the 
declaration  or  information  must  shew  that  the  particular 
case  is  not  within  the  exception.  But  where  it  comes  by 
way  of  proviso  in  a  subsequent  part  of  the  act,  it  is  not 
necessary  to  notice  it  in  the  declaration  or  information,  but 
it  is  matter  which  the  defendant  must  allege  as  a  ground 
of  defence.  The  same  rule  applies  with  increased  force 
and  efficacy  to  the  case  where  penalties  are  given  by  one 
statute,  and  particular  cases  are,  by  a  subsequent  statute, 
exempted  firom  its  operation.  That  is  the  present  case ; 
here  the  declaration  is  framed  for  penalties  under  the  sta- 

(a)  6B.&C.114. 
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tnte  of  Anne,  and  clearly  brings  the  case  within  the  pnm-  E*eh.  ^  Piem, 


nons  of  that  act ;  and  if  the  defendant  means  to  set  up 
that  he  is  protected  by  the  subsequent  statute  of  2  &  3 
Yict.  c.  87j  or  any  other  statute,  he  must  shew  it  as  a 
ground  of  defence.  The  only  object  of  the  proceedings  is 
to  bring  the  case  within  the  statute  of  Anne :  and  if,  on  the 
face  of  the  declaration,  the  case  appears  to  come  within  it, 
the  plaintiff  is  entitled  to  judgment,  unless  a  defence  is 
made  to  it,  and  it  be  shewn  to  come  within  the  exceptions 
qualifying  the  provisions  of  that  statute.  The  case  of 
nanguoMd  t.  Mosedan,  on  which  this  rule  was  granted,  is 
not  applicable  to  this  case,  because  the  question  there  was 
as  to  the  sufficiency  of  a  replication  in  the  nature  of  a  plea 
setting  up  a  statute  as  a  defence,  which  the  Court  thought 
it  did  not  do  with  certainty,  so  as  to  bring  the  case  within 
it.  It  is,  consequently,  no  authority  on  the  present  ques- 
tion; and  I  think  this  rule  must,  therefore,  be  discharged. 

Pabke,  B. — I  am  of  the  same  opinion.  The  rule  of 
pleading  which  has  been  adverted  to  is  thus  stated  in 
1  Wms.  Saund.  262,  a :  ^  Wherever  a  statute  inflicts  a 
penalty  for  an  offence  created  by  it,  upon  conviction  before 
one  or  more  justices  of  the  peace,  but  there  is  an  exception 
in  the  enacting  clause  of  persons  under  particular  circum- 
stances, it  is  necessary  to  state  in  the  information,  that  the 
defendant  is  not  within  any  of  the  exceptions.  And  it 
seems  immaterial  whether  the  exception  be  in  the  same  sec- 
tion, or  in  a  preceding  act  of  Parliament  referred  to  by  the 
enacting  clause.  But  where  the  exemption  is  contained 
in  a  proviso  in  a  subsequent  section  or  act  of  Parliament, 
it  is  matter  of  drfence;  and  therefore  it  is  not  necessary  to 
state  in  the  conviction  that  the  defendant  is  not  within 
such  proviso/'  In  all  cases  of  exception,  where  it  comes 
by  way  of  proviso  in  a  subsequent  section,  the  excep- 
tion must  be  noticed  by  the  party  who  relies  on  it;  and 
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Bxek.  of  PUoi,  I  have  some  doubt  whether  the  same  rule  does  not  ako 
-  hold,  even  where  the  exception  comes  by  way  of  proviso  in 
Thibault  the  same  section,  although  it  will  not  be  necessary  to  de- 
GiBsoM.  cide  that  point  at  present ;  for,  however  that  may  be,  there 
can  be  no  doubt  whatever,  that  where  the  exception  is 
contained  in  a  subsequent  act  of  Parliament,  taking  the 
case  out  of  the  penalties  of  the  former  one,  it  is  for  the 
defendant  to  avail  himself  of  it,  and  to  shew  it  as  a  ground 
of  defence.  In  the  present  case,  it  is  sufficient  for  the 
plaintiff  to  rely  on  the  original  act,  which  is  still  in  force, 
the  effect  of  it  being  only  destroyed  as  to  certain  cases  by 
the  subsequent  enactment.  The  effect  of  the  2  &  3  Vict, 
is  to  take  out  of  the  operation  of  the  statute  of  Anne  all 
contracts  which  were  rendered  usurious  by  that  statute, 
except  such  as  affect  land;  and  it  is  therefore  quite  enough 
for  the  plaintiff  to  declare  against  the  defendant  in  the 
general  words  of  the  statute  of  Anne.  There  is  no  ground, 
therefore,  for  arresting  the  judgment,  and  as  the  plaintiff 
in  this  case  has  proved  that  there  was  a  loan  of  a  sum  of 
money  at  a  rate  of  interest  exceeding  £b  per  cent.,  and 
there  is  no  proof  that  the  contract  really  was  not  in  re- 
spect of  land,  he  is  entitled  to  recover. 

Gurnet,  B.,  and  Eolfe,  B.,  concurred. 

Rule  discharged. 
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Exek.  of  Pleat, 
1843. 

Bendix  V.  Wakeman. 

Nov,  20. 

1  HIS  was  an  action  of  debt  on  an  annuity  deed,  made  The  coverture 

between  the  defendant  of  the  one  part,  and  the  plaintiff  of  cailnot'bc*"" 

the  other  part,  whereby  the  defendant  covenanted  with  the  pie»«*«d  •»  *«»; 

'        '  "^  to  an  action  of 

plaintiff  to  pay  her  an  annuity  of  £50 ;  the  breach  assigned  covenant  on  a 

,     .        ^-  .      -    1  .        i»       .  wm       d***l  made  be- 

being  the  nonpayment  of  the  annuity  for  two  years.    The  tween  the  de- 
defendant  pleaded,  that  the  plaintiff,  before  and  at  the  p,"f*tiff'"?u  * 
time  of  the  making  and  executing  of  the  said  indenture,  ";«"«•'  ^^' ' 

^  ^  .  '   plea  in  abate- 

and  at  the  commencement  of  this  suit,  was,  and  still  is,  the  ment  only. 
wife  of  one  Henry  Bendix ;  concluding  with  a  verification. 
The  plaintiff  demurred  specially,  on  the  ground  that  the 
matters  pleaded  by  the  said  plea  were  pleadable  in  abate- 
ment only,  and  not  in  bar.     Joinder  in  demurrer. 

Watson,  in  support  of  the  demurrer. — ^This  plea,  of  the 
plaintiff's  coverture,  ought  properly  to  have  been  pleaded 
in  abatement,  and  not  in  bar,  of  the  action.  This  is  a  deed 
inter  partes,  the  covenant  being  with  a  feme  covert.  On 
the  wife's  death,  the  right  of  action  on  the  covenant  would 
not  survive  to  the  husband,  but  would  go  to  the  adminis- 
trator of  the  wife ;  and  on  the  death  of  the  husband,  it 
would  survive  to  the  wife :  Gaiera  v.  Madeley  (a),  Bichards 
V.  Richards  (i),  Betts  v.  Kimpton  (c).  It  will  be  said,  that 
the  action  can  only  be  maintained  by  the  husband  and 
wife  during  their  joint  lives.  That  proposition  is  true,  but 
subject  to  this,  that  the  nonjoinder  of  the  husband  is  only 
matter  for  plea  in  abatement.  The  deed  being  inter  partes, 
and  the  wife  being  one  of  the  parties,  she  must  be  joined 
with  the  husband  in  the  action:  Scudamore  v.  Vander^ 
stene  {d),  Barford  v.  Stuckey  {e).  The  plea  of  her  coverture, 
therefore,  to  an  action  brought  by  her  alone,  only  shews 

(a)  6  M.  &  W.  423.  {d)  2  Inat.  673. 

(6)  2  B.  &  AdoU  4A1.  (e)  2  Brod.  &  B.  339. 

(c)  Id.  273. 
VOL.  XII.  H  M.W. 
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Bxek.  qf  Pleat,  that  the  action  is  maintainable,  and  gives  a  better  writ;  it 
^^^'  ^  does  not  shew  that  no  action  lies.  In  Milner  v.  Milnes  (a), 
it  was  held,  that  an  action  of  trespass  for  an  injury  done  to 
the  property  of  the  wife  dum  sola  must  be  brought  by 
husband  and  wife ;  but  that,  if  it  were  brought  by  the  wife 
alone,  the  coyerture  must  be  pleaded  in  abatement,  and 
not  in  bar.  There  is  no  instance  in  the  books  of  a  plea  in 
bar  of  nonjoinder  of  a  husband  as  plaintiff.  In  Com.  Dig., 
Abatement,  (E.  6),  it  is  treated  as  matter  for  a  plea  in 
abatement. 

TapreUy  contra. — It  may  be  conceded  that  the  non- 
joinder of  the  husband  is  pleadable  in  abatement,  but  it  is 
submitted  that  it  is  also  pleadable  in  bar;  and  there  are 
authorities  pointing  both  ways.  The  legal  effect  of  the 
contract  in  this  deed  was,  to  vest  in  the  husband  the  legal 
interest  in  the  covenant  during  the  joint  lives  of  himself 
and  the  wife ;  and  on  such  a  contract  he  may  sue  alone. 
The  husband  may  sue  alone  on  a  bond  or  a  promissory 
note  given  to  the  wife  during  marriage:  H(nveUY.Maine{b), 
Day  V.  Pargrave{c\  Pkilliskirk  v.  PluckweU{d).  [Lord 
Abinffer,  C.  B. — Suppose  you  establish  that  the  action  may 
be  brought  by  the  husband  alone  or  by  the  husband  and 
wife  jointly,  how  does  that  shew  that  the  nonjoinder  of  the 
husband  is  matter  for  a  plea  in  bar  ?]  If  the  husband  can 
sue  alone,  it  follows  that  the  legal  interest  is  in  him,  though 
he  may  elect  to  give  his  wife  an  interest  also.  [Parker  B. — 
K  he  does  not  interfere  to  reduce  the  property  into  his 
possession,  and  dies,  it  survives  to  the  wife ;  therefore  it 
would  seem  that  primfi  facie  the  interest  is  in  her,  until  he 
disaffirms  her  right  by  his  interference.  If  that  be  so,  it 
is  not  a  good  plea  in  bar,  unless  you  shew  not  only  the 
coverture,  but  also  that  the  husband  has  elected  to  take 


(a)  3  T.  R.  627.  (c)  Cited  2  M.  &  Selw.  397. 

(b)  3  Lev.  403.  ((Q  2  M.  &  Selw.  393. 
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the  property.]    Ankerstein  v.  Clarke  {a)  and  Arnold  v.  Re-  Bxek.  of  PUat, 
vault  (A)  are  also  authorities  to  shew  that  the  legal  interest  *  ^ 

in  a  bond  or  covenant  to  the  husband  and  wife  vests  in  Bbndiz 
the  husband,  who  may  declare  on  it  without  joining  her.  WAnMAir. 
\JPttrke,  B. — ^This  plea  does  not  shew  that  the  husband  has 
made  it  his  sole  debt;  it  is,  therefore,  merely  a  plea  of  the 
nonjoinder  of  another  person  who  ought  to  be  joined  as  a 
plaintiff.]  If  the  husband  has  a  legal  interest  during  his 
wife's  life,  it  is  like  the  case  of  the  nonjoinder  of  a  joint 
covenantee ;  he  is  to  be  considered  as  having  an  original 
interest  in  the  contract.  In  Com.  Dig.,  Pleader,  (2  W.), 
21,  it  is  said,  *'  So,  to  debt  by  a  feme  covert  as  sole,  the 
defendant  may  plead  in  bar,  that  A.  and  she  are  married. 
Show.  50.''  It  must  be  admitted,  however,  that  the  au- 
thority referred  to,  which  is  a  case  of  Allen  v.  Grey{c\ 
does  not  support  the  proposition  stated  in  Comyns,  for  the 
plea  in  that  case  was  not,  in  truth,  a  plea  of  the  non- 
joinder of  the  husband  at  all.  The  rule,  as  to  the  sur- 
viving of  the  wife's  interest  in  her  choses  in  action,  is 
no  doubt  properly  laid  down  in  Burrough  v.  Mo9S  (d)  and 
Gaiers  v.  Madeley  {e) ;  but  inasmuch  as  it  is  clear  that  the 
husband  has  a  legal  interest  in  the  covenant,  it  is  submitted 
that  they  stand  in  the  situation  of  joint  covenantees. 

Lord  Abinger,  C.  B. — ^There  can  be  no  doubt  that  this 
is  a  bad  plea  in  bar  as  it  stands;  that  it  is  a  good  plea  in 
abatement,  all  the  authorities  concur  in  shewing.  On  a 
plea  of  non  est  feu^tum,  the  plaintiff  would  have  been  en- 
titled to  the  verdict. 

Parke,  B. — The  effect  of  the  authorities  seems  to  be, 
that  prim&  facie  the  right  of  action  on  this  covenant 

(a)  4  T.  R.  616.  (c)  Show.  50 ;  Comb.  131. 

(b)  1  Brod.  &  B.  443 ;  4  Moore,  [d)  10  B.  &  C.  558. 
$6.  (tf)  6  M.  &  W.  423. 
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Etch,  of  Pleas,  belongs  to  the  wife,  and  would  survive  to  her  on  the  death 
of  the  husband  without  his  having  reduced  it  into  posses- 
sion. If  the  plea  had  gone  on  to  shew  that  the  husband 
had  dissented  from  her  right  in  some  operative  way,  as  by 
taking  a  new  security,  so  as  to  vest  the  interest  in  himself, 
it  might  have  been  a  good  plea  in  bar,  but  it  certainly  is 
not  so  as  it  stands. 


Gdeney,  B.,  and  Rolpe,  B.,  concurred. 

Judgment  for  the  plaintiff. 


Nov.  21. 

Oq  a  rule  nisi, 
in  thit  Court, 
for  costs  of 
the  day  for 
not  proceed- 
ing to  trial,  it 
is  sufficient  if 
the  affidavit 
sliew  a  default 
in  not  proceed- 
ing to  trial  pur- 
suant to  notice, 
and  not  coun- 
termanding 
in  due  time, 
and  it  need  not 
shew  that  costs 
have  actually 
been  incurred 
by  the  defend- 
ant. 


Powell  v.  Ja.hes. 

IN  this  case,  Chilion  had  obtained  a  rule  nisi  for  payment 
by  the  plaintiff  of  the  costs  of  the  day  for  not  proceeding 
to  trial,  upon  an  affidavit  of  the  defendant's  attorney,  which 
stated  merely  the  time  of  the  commencement  of  the  action, 
of  issue  joined,  and  notice  of  trial  given,  and  that  the  plain- 
tiff did  not  proceed  to  trial  or  countermand  the  notice  of 
trial. 

Butt  shewed  cause,  and  objected  that  the  affidavit  was 
insufficient,  inasmuch  as  it  did  not  shew  that  the  defend- 
ant had  attended  in  pursuance  of  the  notice  of  trial,  or  that 
any  necessary  expense  had  been  incurred.  This  affidavit 
would  no  doubt  be  sufficient  on  a  motion  for  judgment  as 
in  case  of  a  nonsuit,  since  the  rule  of  H.  T.  2  Will.  4,  c.  69 ; 
but  on  a  substantive  motion  for  costs  of  the  day,  the  affi- 
davit ought  to  shew  that  costs  have  actually  been  incurred; 
more  especially  because,  in  this  Court,  this  is  a  rule  which 
makes  itself  absolute  unless  cause  be  shewn.     In  Arqh- 
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hold's  Practice,  by  Chitty,  1102,  (6th  edit.),  the  rule  is  laid  Exch.  of  PUas, 

down  thus : — "  K  the  plaintiflF  give  notice  of  trial,  and 

neither  countermand  his  notice,  nor  proceed  to  trial  in 

pursuance  of  it,  the  defendant,  upon  affidavit  of  attendance 

and  necessary  ewpenseSy  shall  be  entitled  to  his  costs,  to  be 

taxed  by  the  Master:''  for  which  the  rule  of  Court,  of  M. 

T.  1654,  is  referred  to. 

Chilton,  contra. — This  is  the  invariable  form  of  affidavit 
used  in  these  cases;  and  no  prejudice  can  be  occasioned 
thereby  to  the  plaintiff,  inasmuch  as,  upon  such  a  rule  as 
this,  he  need  not  shew  cause ;  and  although  the  rule  would 
become  absolute,  the  Master  would  not  tax  any  costs  un- 
less they  were  proved  to  have  been  incurred,  and  the  rule 
would  be  inoperative.  K  this  form  of  affidavit  is  sufficient 
on  a  rule  for  judgment  as  in  case  of  a  nonsuit,  under  which 
costs  of  the  day  are  incidentally  awarded,  a  fortiori  it  is  so 
when  they  are  the  only  matter  in  dispute. 

Lord  Abinoer,  C.  B. — ^No  particular  form  of  affidavit  is 
required  by  any  rule  of  Court,  and  the  Masters  inform  us 
that  this  is  the  form  usual  in  practice.  This  objection, 
therefore,  will  not  prevail. 

Cause  was  then  shewn  on  the  merits,  and  the  rule  was 
ultimately  made  absolute. 
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BmH,  9f  Pieat, 
1843. 


Nov.  10. 


TroTcr  by  the 
assignees  of  a 
bankrupt 
against  the 
sheriff  of  Mid- 
dlesex. Plea, 
that  after  the 


Belcher  and  Others,  Assignees  of  S.  Garcia,  a  Bank- 
rupt, i;.  Maonay  &  Others. 

JL  ROVER  by  the  plaintiffs,  as  assignees  of  S.  Garcia,  a 
bankmpt,  against  the  defendants  as  sheriff  of  Middlesex. 

Plea,  that  after  the  said  S.  Garcia  became  bankrupt,  and 
after  the  passing  of  the  2  &  3  Vict.  c.  29,  and  before  the 
bankruptcy,  and  date  and  issuing  of  the  fiat,  the  plaintiffs,  as  assignees  of 
ing  of  the  2  &  *^c  Said  S.  Garcia,  by  reason  of  the  relation  of  their  title  to 
the  piainti^H^s'  as  *^®  ^™®  ^^  *^®  bankruptcy,  wcrc  possessed  of  the  said 
assignees  of  the  goods  and  chattels,  as  of  their  property  as  such  assignees, 

bankrupt,  were  r     xr       ^  o 

posseted  of  the  and  the  said  S.  Garcia  was  then  (subject  only  to  the  plain- 

tUm.'by  Reason  ^^^^'  *^*^®  ^7  relation)  possessed  of  the  said  goods ;  and 

of  thcir*tiii^**"  thereupon,  after  the  bankruptcy,  and  after  the  passing  of 

the  act  of  bank-  the  said  act,  and  before  the  fiat,  and  whilst  the  plaintiffs 

after  the  bank-  wcfc  SO  possesscd  of  the  goods,  and  before  the  conversion 

"jptcy,  and 
whilst  they 
were  possessed 
of  the  goous, 
and  before  the 

the  declaration    s^id  S.  Garcia  to  levy  a  debt  of  £219  lately  recovered  by 
mentioned,  one   ^ecdon,  and  71.  5*.  for  costs,  together  with  interest  upon 
120/.  8s.  Ad. 


in  the  declaration  mentioned,  one  Weedon  sued  out  a  tes- 
tatum fi.  fa.,  directed  to  the  sheriff  of  Middlesex,  com- 
manding the  said  sheriff  of  the  goods  and  chattels  of  the 


The  plea  then  stated  the  delivery  of  the  writ 
to  the  defendants  as  sheriff,  and  alleged  that  the  defendants, 
before  the  fiat,  seized  and  took  in  execution  the  said  goods 
and  chattels  for  the  purpose  of  levying  the  said  monies,  and 


W.  sued  out  a 
writ  of  a.  fa., 
and  delivered  it 
to  the  defend, 
anu,  as  sheriff, 
and  that  they, 
before  the  fiat, 
seised  and  took 
in  execution  the 
goods,  for  the 

purpose  of  levying  the  debt,  and  thereby  committed  the  said  conversion  ;  that  the  execution  was 
really  and  bond  fide  executed  before  the  fiat;  and  that  at  the  time  of  executing  it,  the  execution 
creditor  had  no  notice  of  any  prior  act  of  bankruptcy  by  the  bankrupt  committed. — Replication, 
that  the  bankrupt  procured  the  said  writ  to  be  sued  out,  and  caused  the  defendants  to  take  the 
goods  in  execution,  with  intent  to  defeat  and  delay  his  creditors,  and  thereby  committed  an  act 
of  bankruptcy ;  that  afterwards,  and  after  the  said  goods  had  been  taken  in  execution,  the 
defendants  converted  the  said  goods,  which  is  the  conversion  complained  of: — Held,  first,  that 
the  words  •«  bon&  fide  executed"  referred  to  the  execution  creditor  and  the  sheriff,  and  not  to 
the  bankrupt ;  and  therefore  that  the  replication  did  not  amount  to  an  argumenUtive  traverse  of 
that  averment,  but  was  good  by  way  of  confession  and  avoidance ;  secondly,  that  the  replica- 
tion was  not  bad  in  omitting  to  state  in  what  the  conversion  consisted. 

Qu^re,  whether  the  replication  was  not  bad  for  duplicity,  as  stating  a  second  conversion;  but, 
Sembie,  that  the  statement  of  the  second  conversion  amounted  merely  to  an  informal  new 
assignment. 
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thereby  then  committed  the  conyersion  in  the  declaration  £rcA.  0/  PUa*, 
mentioned;  that  the  said  execution  was  really  and  bon&  '  ^ 

fide  executed  before  the  date  and  issuing  of  the  said  fiat;      BsLCHsm 
and  thatj  at^the  time  of  executing  such  execution^  the  said      bIaonat. 
Weedon  had  not  any  notice  of  any  prior  act  of  bankruptcy 
by  the  said  S.  Garcia  committed.    Verification. 

Beplication,  that  the  said  S.  Garcia  procured  the  said 
writ  of  fi.  fa.  to  be  sued  out^  and  caused  the  defendants  to 
take  the  said  goods  in  execution  under  it^  with  intent  to 
defeat  and  delay  his  creditors^  and  thereby  then  committed 
an  act  of  bankruptcy;  and  that  afterwards^  and  after  the 
said  goods  had  been  seized  and  taken  in  execution  by  the 
defendants^  the  defendants  converted  the  said  goods  modo 
et  form&^  which  is  the  conyersion  in  the  declaration  men- 
tioned.   Verification. 

Special  demurrer^  assigning  for  causes,  that  the  replica- 
tion contains  an  argumentative  traverse  of  the  allegation 
in  the  plea  that  the  said  execution  was  really  and  bon&  fide 
executed :  That  whereas  the  plea  alleges  the  conversion  to 
have  taken  place  by  a  seizure  of  the  goods  in  execution^  yet 
the  replication  alleges  the  conversion  to  have  taken  place 
after  the  seizure,  and  therefore  does  not  confess  the  matters 
alleged  in  the  plea,  although  it  purports  to  avoid  them; 
and  the  plaintifis,  having  set  up  a  different  conversion  from 
that  justified  by  the  plea,  ought  to  have  new  assigned;  and 
that  the  replication  is  uncertain  in  this  respect,  that  it  does 
not  allege  in  what  way  the  other  conversion  was  committed 
by  the  defendants. 

Joinder  in  demurrer. 

This  case  was  argued  on  the  Slst  of  May  last,  by  Ken- 
nedy in  support  of  the  demurrer,  and  R.  V.  Richards  for 
the  plaintiffs ;  and  on  the  7th  of  June,  the  case  of  Cheston 
V.  GibbSy  in  which  a  question  nearly  similar  arose,  was 
argued  by  Kennedy  for  the  defendants,  and  W.  H.  Watson 
for  the  plaintiffs. 

The  Court  took  time  to  consider  their  judgment  in  both 
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Exch,  of  Pleat.  cEses ;  but  ou  the  10th  of  July,  1843,  they  desired  that 
^  '    '     they  should  be  re-argued  (a). 
Bklcheb  Accordingly,   in  this  Term  (November  10)  both  cases 

Maonat.      were  again  argued.     That  of  Belcher  v.  Magnay  was  first 
argued  by 

Kennedy f  in  support  of  the  demurrer  to  the  replication. 
— ^The  replication  amounts  to  an  argumentatiye  traverse 
of  the  allegation  in  the  plea,  that  the  execution  was  really 
and  bond  fide  executed;  because,  if  tiie  execution  was 
frauduleut,  and  with  intent  to  defeat  and  delay  creditors, 
it  would  be  impossible  to  say  that  it  was  bon&  fide  ex- 
ecuted. If  the  plaintiffs  meant  to  say  that  it  was  firaudu- 
lent,  they  should  have  contented  themselves  with  a  traverse 
of  that  allegation,  and  given  in  evidence  the  facts  they  have 
now  pleaded  specially  in  the  replication,  in  support  of  it. 
The  words  "  bona  fide  executed  '*  ought  to  receive  the 
same  construction  as  in  the  2  &  3  Vict.  c.  29 ;  and  in  HaU 
v.  Wallace  (4),  it  was  held  that  that  statute  affords  no  protec- 
tion where  the  execution  is  in  itself  an  act  of  bankruptcy, 
by  the  trader  procuring  his  goods  to  be  taken  in  execution 
with  intent  to  defeat  or  delay  creditors.  The  allegation 
that  the  execution  was  with  intent  to  defeat  and  delay 
creditors,  means,  that  it  was  fraudulent  as  against  the  as- 
signees; and  if  it  was  in  truth  fraudulent,  the  defendant 
must  have  failed  if  the  plaintiffs  had  traversed  the  bond 
fidesy  which  shews  that  a  traverse  was  the  proper  course  to 
have  been  taken.  Besides,  the  replication  is  defective  in  not 
pointing  out  in  what  way  the  conversion  took  place.  The 
plea  alleges  the  seizure  in  execution  to  be  the  conversion; 
whereas  the  replication  alleges  that  the  conversion  took 
place  after  the  seizure,  without  shewing  how  it  took  place, 
or  in  what  it  consisted.     It  must  be  taken  that  there  was 


(a)  See  what  is  said  by  Parhe^  B.,  in  Cheaton  v.  Gibhs,  post,  p.  118. 
(6)  7  M.  &  W.  363. 
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no  sale,  as  it  is  not  averred  that  there  was  any.    Again,  Exeh.  of  PUas, 


there  is  no  allegation  in  the  replication  that  the  act  of 
bankruptcy  was  committed  after  the  accruing  of  the  peti- 
tioning creditor's  debt,  or  that  the  debt  existed  before  the 
act  of  bankruptcy ;  and  it  has  been  held,  that  the  relation 
to  an  act  of  bankruptcy  is  confined  to  an  act  subsequent  to 
the  petitioning  creditor's  debt.    Ex  parte  Birkett  {a). 

R.  V.  Richards,  contri. — ^It  may  be  doubted  whether  the 
plea  be  good,  and  whether  the  defendants  have  brought 
themselves  within  the  meaning  of  the  stat.  2  &  3  Vict.  c.  29, 
for  the  plea  merely  states  that  the  sheriff  seized  and  took 
in  execution  the  said  goods  for  the  purpose  of  levying  the 
monies,  and  thereby  committed  the  conversion  in  the  de- 
claration mentioned ;  whereas  the  words  of  the  act  are, 
that  all  executions,  bond  fide  executed  or  levied^  shall  be 
valid.  Now,  the  seizing  of  the  goods  may  or  may  not  end 
in  a  levy.  Doubts  have  been  entertained  as  to  the  mean- 
ing of  the  term  "  executed  or  levied  :"  those  words  used  to 
be  considered  to  mean  the  same  thing,  but  the  legislature 
seem  to  have  thought  they  meant  different  things.  In 
Whitmore  v.  Robertson  (6),  Parke,  B.,  in  delivering  the 
judgment  of  the  Court,  says :  "  It  may  be  that  the  term 
'  executed  or  levied,'  in  the  stat.  of  Vict.,  may  be  taken, 
in  conjunction  with  the  6  Geo.  4,  c.  16,  s.  108,  to  have 
different  meanings  as  applied  to  one  description  of  exe- 
cution or  the  other.  It  may  mean,  with  respect  to  exe- 
cution on  judgment  after  a  verdict,  an  execution  by  seizure 
only;  with  regard  to  those  on  judgments  on  warrants 
of  attorney,  an  execution  by  seizure  and  sale.''  K  the 
defendants  meant  to  rely  on  this  statute,  they  should 
have  said  that  the  goods  were  levied.  [Parke,  B. — ^The 
words  in  the  stat.  21  Jac.  1,  c.  19,  s.  9,  are  "  served 
and  executed."  I  think  the  seizure  of  the  goods  is  suffi- 
cient.]    Assuming,  then,  the  plea  to  be  sufficient,  the  re- 

(a)  2  Rose,  71 .  (h)  8  M.  &  W.  476. 
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Exeh,  iff  PUas,  pUcation  is  a  good  answer  to  it^  for  it  shews  that  the  execu* 
-     tion  was  not  bon&  fide,  but  was  a  distinct  act  of  bank- 

Bklchbb      ruptcy,  and  consequently  was  not  protected  by  the  statute. 

MA0I7AT.  The  case  of  Hall  v.  Wallace  (a)  shews  that  "  bon&  fide " 
means  bona  fide  as  respects  all  parties.  In  that  case 
Parke,  B.,  says  {b) :  "  It  may  be  doubted  whether  this  is  a 
case  which  comes  within  the  meaning  of  the  words  '  bonft 
fide  executed  or  levied/  which  may  reasonably  be  con- 
strued to  mean  where  there  is  bon&  fides  in  both  parties  i 
but  however  this  may  be,  it  is  clear  that  the  statute  only 
meant  to  protect  valid  transactions,  and  to  prevent  them 
from  being  affected  by  prior  acts  of  bankruptcy :  here  the 
execution  itself  is  the  act  of  bankruptcy.^'  [Parke,  B. — ^If 
I  am  right  in  what  I  there  said,  you  ought  to  have  tra- 
versed the  allegation  that  the  execution  was  bon&  fide 
executed.  The  defendants  say  the  replication  is  bad,  be- 
cause you  do  not  content  yourself  with  saying  that  the 
execution  was  not  bon&  fide  executed,  but  that  afterwards, 
and  after  the  goods  had  been  seized,  the  defendants  con- 
verted them.]  That  may  be  treated  as  being  merely  sur- 
plusage ;  but  even  if  it  be  not,  the  replication  is  good,  for  it 
amounts  to  a  new  assignment,  though  it  be  an  informal 
one ;  and  the  want  of  form  has  not  been  pointed  out  as  a 
ground  of  special  demurrer. 

Kennedy,  in  reply. — To  bring  an  execution  within  the 
protection  of  the  statute,  two  things  are  requisite ;  first, 
the  execution  must  be  bon&  fide  executed ;  secondly,  the 
creditor  must  have  had  no  notice  of  any  prior  act  of  bank- 
ruptcy. The  statute  assumes  that  the  creditor  may  have 
no  notice  of  the  act  of  bankruptcy,  and  yet  that  the  ex- 
ecution may  not  be  bona  fide.  [Lord  Abinger,  C.  B. — 
Bond  fide  means,  with  good  faith  on  the  part  of  the  persons 
acting  and  executing  the  writ,  that  is,  the  plaintiffs  and  the 
sheriff,  not  the  execution  debtor.]    If  the  statement  in  the 

(a)  7  M.  &  W.  353.  {b)  P.  358. 
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replication  be,  that  the  execution  constituted  an  act  of  B*eh.  rf  puas, 
bankruptcy,  it  must  be  either  on  the  ground  that  it  was 
fraudulent,  in  which  case  the  replication  is  an  argumenta- 
tive traverse  of  the  bona  fides  in  the  plea,  or  else  because 
it  vests  the  property  in  the  assignees,  in  which  case  there 
would  be  no  conversion.  The  defendants  say  that  the  con- 
version took  place  by  the  seizure :  the  plaintiffs  do  not 
admit  that,  but  they  say  that  the  bankrupt  procured  the 
execution  to  be  issued  out,  and  the  goods  to  be  seized,  with 
intent  to  defeat  creditors ;  and  that,  after  the  seizure  of  the 
goods,  the  defendants  converted  them.  That  ought  to 
have  been  new  assigned.  [Parke,  B. — There  is  a  new  as- 
signment, though  an  informal  one.  The  only  question  on 
the  replication  is,  whether  it  amounts  to  an  argumentative 
traverse  of  the  bona  fides  of  the  execution.  Your  objection 
must  be  confined  to  the  meaning  of  the  words  "  bona  fide^'] . 
As  the  seizure  of  the  goods  must  be  prior  to  the  vesting  of 
the  property  in  the  assignees,  the  sheriff,  not  having  notice 
of  the  fiat,  might  sell  the  goods.  [Parke,  B. — Not  if  the 
seizure  was  wrongful ;  when  that  is  the  case,  it  vests  the 
property  in  the  assignees.] 

The  case  of  Chestan  v.  Gibbs  was  then  argued  on  the 
point  whether  trover  would  lie  against  the  sheriff,  on 
which  point  the  Court  took  time  to  consider  {a) ;  but,  at 
the  conclusion  of  the  argument. 

Lord  Abinoer,  C.  B.,  said : — ^With  respect  to  the  case 
of  Belcher  v.  Magnay,  I  do  not  think  we  need  suspend 
our  judgment.  The  question  is  whether  the  replica- 
tion is  good.  It  appears  to  me  that  it  is  a  good  replica- 
tion. The  plaintiffs  complain,  in  an  action  of  trover,  of  a 
conversion  of  the  goods ;  the  defendants  put  in  a  plea  by 
which  they  admit  the  conversion,  but  state  that  it  arose 

(a)  See  the  next  case. 
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Ejieh.  of  PUoM,  under  circumstances  which  would  bring  the  case  within 
^^^'  the  2  &  8  Vict.  c.  29,  and  allow  them  to  go  on  with  the 
execution,  as  they  had  no  notice  of  the  act  of  bankruptcy. 
The  replication,  in  fact,  may  be  construed  in  this  manner. 
The  plaintiffs  say,  the  act  of  bankruptcy,  which  gives  us  a 
title  to  the  goods,  is  the  very  conversion  which  you  the  de- 
fendants justify:  the  seizure  was  the  act  of  bankruptcy,  and 
after  the  seizure  the  conversion  took  place.  This  is  indeed 
a  denial  in  one  sense.  The  question  turns  upon  the  mean- 
ing of  the  words  "bonfi  fide.^'  Kthey  are  to  be  taken  to 
include  the  debtor,  creditor,  and  sheriff,  in  order  to  make 
the  execution  perfect,  then  perhaps  the  replication  ought 
to  have  traversed  the  allegation ;  but  I  do  not  think  that 
necessary;  I  think  that  the  act  of  Parliament,  in  using  the 
words  "  bonfi  fide,''  meant  to  apply  those  words  to  the  credi- 
tor and  sheriff  only,  and  not  to  the  debtor.  It  may  be  an 
act  of  bankruptcy  in  a  debtor  who  procures  the  execution  to 
be  levied,  although  the  creditor  may  have  acted  bona  fide  in 
the  execution.  Then  I  think  the  words  "  bon&  fide  *'  have 
reference  to  the  bona  fides  of  the  creditor  who  caused  execu- 
tion to  issue,  and  of  the  sheriff,  who  is  his  minister.  I  do 
not  think,  therefore,  that  this  is  an  allegation  of  a  justifiable 
conversion,  which  makes  it  proper  for  the  plaintiffs  to  tra- 
verse it.  Taking  the  term ''  bon&  fide ''  in  the  sense  in  which 
I  interpret  it,  the  plaintiffs  admit  it,  and  say  ^'  the  conver- 
sion we  complain  of  was  made  afterwards ;"  that  is  in  effect 
a  new  assignment.  It  appears  to  me,  therefore,  that  the 
replication  is  good,  though  not  formally  pleaded  by  way  of 
new  assignment  There  was  no  occasion,  in  new  assigning 
the  conversion,  to  specify  what  it  was.  A  plaintiff  never 
states  in  his  declaration  what  the  conversion  is ;  and  it  is 
unnecessary  to  be  more  certain  in  a  new  assignment. 
There  must  be  judgment  for  the  plaintiffs. 

Parke,  B. — I  agree  with  my  Lord  that  judgment  ought 
to  be  entered  for  the  plaintiffs  on  the  demurrer  to  the  repli- 
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cation.  Tins  is  an  action  of  trover  by  the  assignees  of  a  ^'cA.  of  PUat^ 
bankrupt^  and  the  plea  is^  that  the  defendants  seized  the 
goods  under  an  execution  bona  fide^  not  having  notice  of  a 
prior  act  of  bankruptcy^  so  as  to  bring  themselves  within 
the  provisions  of  the  stat.  2  &  3  Yict.  c.  29.  To  this  there 
is  a  replication^  not  denying  the  execution  to  be  bona  fide^ 
but  admitting  the  bona  fides^  and  defeating  its  effect^  by 
alleging  that  the  seizure  was  procured  by  the  bankrupt. 
Every  such  seizure  by  the  sheriff  is  in  itself  an  act 
of  bankruptcy ;  therefore  that  is  a  good  confession  and 
avoidance  of  the  plea^  unless  the  term  ^'  bon&  fide  '*  means 
bona  fides  by  all  the  parties  concerned^  and  then  there 
ought  to  have  been  a  traverse  of  that  allegation.  When 
this  matter  was  first  before  the  Court  in  the  case  of  HaU  v. 
IFaUace,  this  Court  were  of  opinion  that  the  statute  of 
Victoria  did  not  apply  to  a  case  in  which  the  act  com- 
plained of  was  itself  an  act  of  bankrupcty^  by  the  trader 
procuring  his  goods  to  be  taken  in  execution^  although 
such  execution  was  bona  fide  levied  by  the  judgment  cre- 
ditor. We  thought  the  statute  did  not  extend  to  give 
validity  to  transactions  which  were  of  themselves  acts  of 
bankruptcy.  In  the  course  of  delivering  judgment,  I  ob- 
served that  it  might  be  doubted  whether  that  case  came 
within  the  meaning  of  the  words  "  bon&  fide  executed  and 
levied,''  which  might  reasonably  be  construed  to  mean 
where  there  is  bona  fides  in  both  parties ;  but  however  this 
may  be,  it  is  clear  that  the  statute  only  meant  to  protect 
valid  transactions,  and  to  prevent  them  from  being  affected 
by  a  prior  act  of  bankruptcy.  Here  the  execution  itself 
is  an  act  of  bankruptcy.  I  am  disposed  to  agree  that, 
according  to  the  true  construction  of  the  statute  of  Vic- 
toria, an  execution  "  bond  fide "  levied  must  be  con- 
sidered to  be  an  execution  perfected,  and  which  is  ren- 
dered valid  by  the  statute,  though  in  itself  an  act  of 
bankruptcy :  it  appears  to  me,  on  consideration  of  this 
matter,  that  the  true  construction  of  the  words  ^'bon& 
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Bxeh.  rf  PUa»,  fide'^  means  bona  fides  of  the  creditor^  and  that,  conse- 
quently, the  replication  is  good  by  way  of  confession  and 
aToidance,  and  is  not  by  way  of  denial.  Then  comes  the 
second  objection^  that  the  replication  is  bad  as  an  improper 
new  assignment.  It  seems  to  me  that  we  are  driven  to 
the  alternative  already  pointed  oat  by  Mr.  Kenantdy.  He 
says,  it  would  not  have  been  sufficient  to  have  shewn  a 
seizure  amounting  to  an  act  of  bankruptcy,  because  the  title 
of  the  assignees  was  acquired  by  that  very  act  of  bank- 
ruptcy. But,  supposing  that  argument  to  be  well  founded, 
still  the  replication  may  be  good,  because  it  goes  on  to  al- 
lege that  there  had  since  been  another  conversion  by  the 
defendants.  But  then  it  is  objected  that  the  replication  is 
bad,  inasmuch  as  it  is  double;  but,  on  looking  at  the  causes 
of  demurrer  assigned,  that  objection  is  not  pointed  out. 
Therefore,  I  think  that,  qu&cunque  vifi,  the  replication  is 
sufficient.  Its  effect  is  not  a  traverse  of  the  allegation  of 
bona  fides,  but  properly  a  confession  and  avoidance.  In 
either  view  it  is  good,  or  if  bad,  the  objection  is  not 
pointed  out. 

GuBNfiY,  B.,  concurred. 

BoLFE,  B. — With  respect  to  the  term  "  boni  fide,*'  on 
looking  at  the  82nd  sect,  of  the  6  Geo.  4,  c.  16,  it  is  clear 
it  has  reference  only  to  bona  fides  on  the  part  of  the  exe* 
cution  creditor. 

Judgment  for  the  plaintiffs. 


HlCWillMtf  TZUi.  r  ▼^-'^ 
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Ch»iox  and  (XkcR.  Asis^raeet  cc  Csailixs  Satin  sai      >m^.  2^ 
EcGCXX  Lk  Sot,  Baskr&rcs^  r.  Glsk  and  A:>>C2<r« 

1 BOVEB  br  t&e  mssisaee^  c£  b;&n&r=:rcs^  Tie  icviiriuca  T^^^y^Sw 
coaaaned  one  count,  lAjiaf  the  rjrv^rry  m  i^e  jKscs^.^tiees.    «>s^  w«  j^ 

Pfci,  that  after  tie  add  C.  S^iia  *i  E.  Le  Kor  Ss  ^^^^ 
cune  bankrept,  and  after  tie  passing  <!<"  a  ofruin  *ct  of  ^  *»^  • 
Rtfliament  passed  in  the  tiird  rear  of  Queen  Motoris  »^*7i«a  «•«  « 
intituled,  ''An  Act  fi)c  the  better  protection  of  parties  t«X*f. *?,<♦«• 
dealing  with  persons  liable  to  the  banhnipt  laws,"  and  be-  ^^;^^^^*;i^ 
fiire  the  date  and  issuing  of  the  £at  of  baukroptoy  again;st  '*<^>^^'*»  ^«^ 
the  said  C.  Sarin  &  £.  Le  Bot,  under  which  fiat  the  plain*  »r;u  thVm  >kW 
tifls  hare  been  appointed  and  are  such  assignees  as  in  Ij^'^ulil^^f 
the  declaration  mentioned,  and  before  the  committing  of  ^^l,***-  _.     ^ 
the  gricTances  in  the  declaration  mentioned,  to  wit,  on,  iii*  u^sh »e- 
ftc,  the  plaintifl^  as  assignees  of  the  said  C.  Sarin  &  £.  e,  16,  i»  t«  T«ry 
Le  Boy,  (to  wit,  iy  reason  of  the  rtialioH  of  their  the  said  ll^^*^*!,;^!?^ 
plaintiffs'  title  as  such  assignees,  to  the  time  of  the  bank-  of  executuni 
raptcy  of  the  said  C.  Sarin  &  £.  Le  Roy,  though  not  pr«T«m  such  m 
then  appointed  to  be  such  assignees),  were  the  owners  of,  ^|^  cI^nedT 
and  entitled  to  the  possession  of,  the  cattle,  goods,  and  jj^^'^^j^j^j^ 
chattels  in  the  dechiration  mentioned,  as  of  their  property  cr«diton. 

In  trovtr  by 
th«  «»i(ru««t  of 
ft  iMnknipt,  the  defendants  pleaded,  that  the  plaintid^,  by  relation  of  their  title  as  assif  neea  to 
the  act  of  bankruptcy,  were  entitled  to  the  possession  of  the  goods  \  that  a  writ  of  fl.  fa.  upon  a 
judgment  was  directed  to  the  defendants  as  sheriff;  and  that,  before  the  flat,  the  defendants  ext* 
cuted  and  levied  execution  under  the  writ  against  the  goods,  and  thereby  committed  the  grit* 
▼ancet,  ftc. ;  that  the  execution  was  really  and  bon&  fide  executed  and  levied  ;  and  that  at  the 
time  of  executing  and  levying  it,  neither  the  defendants  nor  the  execution  creditor  had  notice  of 
a  prior  act  of  bankruptcy. — Replication,  that  before  the  recovery  of  the  Judgment  against  tht 
bankrupts,  they  executed  a  warrant  of  attorney,  upon  which  Judgment  was  entered  up,  and  that 
the  said  writ  of  fi.  fa.  was  issued  thereon;  that  before  the  execution  of  the  ft.  ih.,  and  tht  en- 
tering up  of  Judgment  thereon,  the  bankrupts  committed  an  act  of  bankruptcy ;  that  a  flat  Issued 
within  leas  than  two  months  of  the  execution  and  sale ;  and  that  after  the  fiat,  and  befbre  tht 
nle,  the  sheriff  had  notice  of  the  act  of  bankruptcy  and  fiat;  that  the  defendants  did  afterwards, 
and  after  the  issuing  of  the  fiat,  and  after  notice  thereof,  sell  and  dispose  of  the  goods,  which  Is 
the  same  conversion  as  in  the  declaration  mentioned  i-^Jieid,  on  speeJal  demurrer  to  the  rt pli- 
cation, that  the  words  "  executed  "  and  **  levied"  were  synonymous,  and  signified  a  ttftiirt  in 
ereemtioH  .•  and  therefore  that  the  replication  did  not  amount  to  an  argumentative  denial  of  tht 
averment  in  the  plea,  that  the  defendanu  executed  and  levied  the  execution  before  tht  data 
and  iiauing  of  the  fiat,  but  was  good  by  way  of  confession  and  avoidance. 
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Exeh.  rf  Pleat,  as  such  assignees  as  aforesaid^  and  the  said  C.  Savin  & 
'  ^  E.  Le  Roy  were  then  (subject  only  to  such  title  of  the  said 
Chbston  plaintiffs  as  aforesaid^  as  such  assignees^  by  such  relation  as 
GiBBs.  aforesaid)  possessed  of  and  entitled  to  the  said  cattle^  goods, 
and  chattels,  and  thereupon,  after  the  bankruptcy  of  the 
said  C.  Savin  &  E.  Le  Boy,  and  after  the  passing  of  the 
aforesaid  act  of  Parliament,  and  before  the  date  and  issuing 
of  the  said  fiat,  and  while  the  plaintiffs  were  such  owners 
so  entitled  as  in  the  introductory  part  of  this  plea  men- 
tioned, and  while  the  said  C.  Savin  &  E.  Le  Boy  were  so 
possessed  and  entitled  as  aforesaid,  subject  as  aforesaid, 
and  before  the  committing  of  the  grievances  in  the  said 
declaration  mentioned,  to  wit,  on,  &c.,  one  Charles  Lewis, 
by  the  consideration  and  judgment  of  the  Court  of  our 
lady  the  Queen,  before  the  barons  of  her  Exchequer  at 
Westminster,  recovered  against  the  said  C.  Savin  &  E. 
Le  Boy,  as  well  a  certain  debt  of  378/.  12«.  Sd.  as 
also  3/.  10^.,  which  in  and  by  the  said  Court  were  then 
adjudged  to  the  said  C.  Lewis,  for  his  damages,  which  he 
had  sustained  by  reason  of  detaining  the  said  debt,  whereof 
the  said  C.  Savin  &  E.  Le  Boy  were  convicted ;  that  af- 
terwards, and  before  the  date  and  issuing  of  the  said  fiat, 
and  while  the  plaintiffs  were  such  owners  and  so  entitled, 
as  in  the  introductory  part  of  this  plea  mentioned,  and 
while  the  said  C.  Savin  &  E.  Le  Boy  were  so  possessed 
and  entitled  as  aforesaid,  and  before  the  committing  of  the 
said  grievances  as  in  the  said  declaration  mentioned,  to 
wit,  on,  &c.,  the  said  C.  Lewis,  for  obtaining  satisfaction  of 
the  said  debt  and  damages,  sued  out  and  prosecuted  out  of 
the  said  Court  a  certain  writ  of  our  lady  the  Queen,  called 
a  writ  of  fieri  facias,  directed  to  the  sheriff  of  Middlesex, 
whereby  the  said  sheriff  was  commanded  &c.,  [setting  forth 
the  fi.  fa.  and  alleging  the  delivery  of  it  to  the  sheriff  to  be 
executed ;]  under  and  by  virtue  of  which  writ,  and  for  the 
purpose  of  satisfying  the  monies  as  directed  to  be  satisfied 
by  the  indorsement  on  the  said  writ,  the  defendants,  as  such 
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sherifiF  as  aforesaid,  afterwards  and  before  the  date  and  Bxeh.qfPltat, 
issuing  of  the  said  fiat^  and  while  the  plaintiffs  were  such 
owners  and  so  entitled  as  in  the  introductory  part  of  this 
plea  mentioned,  and  while  the  said  C.  Savin  &  E.  Le  Roy 
were  so  possessed  and  entitled  as  aforesaid,  subject  as 
aforesaid,  to  wit,  on,  &c.,  eofecuted  and  levied  execution 
under  and  by  virtue  of  the  said  writ,  against  the  cattle, 
goods,  and  chattels  in  the  declaration  mentioned,  and 
thereby  committed  the  said  alleged  grievances  in  the  de- 
claration mentioned :  and  the  defendants  aver,  that  the 
said  execution  was  really  and  bond  fide  executed  and  levied, 
and  that  at  the  time  of  the  executing  and  levying  such 
execution  as  aforesaid,  they  the  defendants  had  not,  nor 
had  either  of  them,  nor  had  the  said  C.  Lewis,  any  notice 
of  any  prior  act  of  bankruptcy  by  the  said  C.  Savin  &  E. 
Le  Boy,  or  either  of  them,  committed.    Verification. 

Replication,  that  before  the  said  judgment  was  re- 
covered against  the  said  C.  Savin  &  E.  Le  Roy,  to  wit, 
on,  &;c.,  the  said  C.  Savin  &  E.  Le  Roy  respectively  signed, 
sealed,  and  delivered,  and  executed  a  certain  warrant  of 
attorney,  directed  and  addressed  to  one  J.  Lewis  and  one 
T.  Roberts,  therein  described  as  attorneys  of  the  Court  of 
Exchequer  of  Pleas  at  Westminster,  jointly  and  severally, 
or  to  any  other  attorney  of  the  same  Court,  and  thereby 
desired  and  authorized  them  the  said  attorneys  above 
named,  or  any  one  of  them,  or  any  other  attorney  of  the 
said  Court  of  Exchequer  of  Pleas,  to  appear  for  them  the 
said  C.  Savin  &  E.  Le  Roy  in  the  said  Court,  and  then 
and  there  to  receive  a  declaration  for  them  in  an  action 
of  debt  at  the  suit  of  the  said  C.  Lewis,  for  the  sum  of 
378/.  128.  %d.y  and  thereupon  to  confess  the  same  action, 
or  else  to  suffer  a  judgment  by  nil  dicit  or  otherwise  to  pass 
against  them  in  the  same  action,  and  to  be  thereupon  forth- 
with entered  up  against  them  of  record  of  the  said  Court,  for 
the  said  sum  of  378/.  \%s.  Sd.,  besides  costs  of  suit,  as  by  the 
said  warrant  of  attorney,  remaining  filed  of  record  in  the  said 
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And  the  plaintiffs  say,  that  the  said  judgment  was  after- 
wards, to  wit,  on,  &c.,  suffered,  and  was  by  the  said  C.  Lewis 
obtained  and  entered  up  by  nil  dicit,  upon  and  in  pursu- 
ance of  the  said  warrant  of  attorney,  and  was  not  a  judg« 
ment  on  a  cognovit  actionem  signed  after  declaration  filed 
or  delivered,  nor  a  judgment  in  an  action  commenced  ad« 
versely,  and  the  said  writ  of  fieri  facias  was  issued  upon  the 
judgment  so  suffered,  obtained,  and  entered  up  as  aforesaid. 
And  the  plaintiffs  say,  that  before  executing  or  levying  of 
the  said  writ  of  fieri  facias,  and  before  obtaining  and  en- 
tering up  of  the  said  judgment,  to  wit,  on,  &c.,  the  said 
C.  Savin  &  E.  Le  Boy  committed  an  act  of  bankruptcy, 
within  the  true  intent  and  meaning  of  the  statutes  then 
and  still  in  force  concerning  bankrupts ;  and  that  after- 
wards, and  within  less  than  two  calendar  months  of  levy- 
ing or  executing  the  said  execution,  and  before  the  sale 
of  the  said  cattle,  goods,  and  chattels  so  levied  by  the 
defendants  as  such  sheriff,  as  in  the  said  plea  mentioned, 
to  wit,  on,  &c.,  a  fiat  in  bankruptcy,  dated,  to  wit,  &c.,  was 
issued  against  the  said  C.  Savin  &  E.  Le  Roy,  where- 
upon they  were  duly  declared  and  adjudged  to  be  bank- 
rupts, as  by  the  said  fiat  and  adjudication  fully  appears,  and 
under  which  said  fiat  the  plaintiffs  were  appointed  and 
became  assignees  as  aforesaid.  And  the  plaintiffs  say,  that 
after  the  said  C.  Savin  &  E.  Le  Roy  had  become  bankrupts 
as  aforesaid,  and  after  the  issuing  of  the  said  fiat,  and  before 
the  sale  of  the  said  cattle,  goods,  and  chattels  by  the  defend- 
ants as  sheriff  as  aforesaid,  to  wit,  on,  &c.,  the  defendants 
had  notice  of  the  said  bankruptcy,  and  of  the  issuing  of  the 
said  fiat.  And  thus  the  plaintiffs  say,  that  they  the  plain- 
tiffs, at  the  said  time  in  the  declaration  mentioned,  were 
possessed  of  the  said  cattle,  goods,  and  chattels  in  the  de- 
claration mentioned,  as  of  the  property  of  the  plaintiffs  aa 
such  assignees  as  aforesaid,  in  manner  and  form  as  in  the 
said  declaration  alleged,  the  same  cattle,  goods,  and  chattels 
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time  of  issuing  of  the  said  fiat  in  bankruptcy  as  aforesaid. 
And  the  plaintiffs  farther  say^  that  the  defendants  did, 
nnder  colour  of  the  said  writ,  afterwards,  and  after  the 
issuing  of  the  said  fiat,  and  after  they  had  notice  thereof 
as  aforesaid,  and  before  the  commencement  of  this  suit,  to 
wit,  on,  &c.,  sell  and  dispose  of  the  cattle,  goods,  and  chat- 
tels to  their  own  use,  and  which  is  the  same  conversion 
thereof  in  the  declaration  mentioned,  in  manner  and  form 
as  in  the  said  declaration  is  alleged.     Verification. 

Special  demurrer,  assigning  for  causes,  that  whereas  the 
plea  sets  up  a  good  and  legal  defence  under  the  statute 
2  &  3  Vict.  c.  29,  yet  the  plaintiffs  in  their  replication  not 
only  attempt  to  answer  the  said  matter  of  defence  so 
pleaded,  but  affect  to  treat  the  plea  as  raising  a  defence 
under  the  81st  section  of  the  bankrupt  act,  6  Geo.  4, 
c.  16,  and  introduce  irrelevant  matter  in  reply  to  such 
supposed  defence,  to  wit,  by  asserting  that  a  fiat  in  bank- 
ruptcy was  issued  against  the  said  C.  Savin  &  E.  Le  Boy 
within  two  calendar  months  of  levying  or  executing  of 
the  execution,  and  that  the  said  averment  in  the  replica- 
tion, being  an  insufiScient  answer  to  the  plea,  the  replica- 
tion is  bad,  and  being  bad  for  a  part  is  bad  for  the  whole. 
And  also  that  the  replication  is  double  and  multifarious, 
and  that  it  appears  by  it  that  the  plaintiffs  complain  of  a 
different  conversion  from  that  which  is  justified  in  the 
plea,  to  wit,  a  conversion  made  after  the  date  of  the  fiat, 
whereas  the  plea  is  pleaded  in  justification  of  a  conversion 
before  the  fiat ;  and  that  therefore  the  plaintiff  ought  to 
have  new  assigned,  and  not  replied  matter  in  answer  to  the 
said  justification :  and  that  the  matters  alleged  in  the  re- 
plication amount  to  an  argumentative  denial  of  the  aver- 
ment in  the  plea,  that  the  defendants  executed  and  levied 
execution  against  the  cattle,  goods,  and  chattels  in  the 
declaration  mentioned  before  the  date  and  issuing  of  the 
fiat,  and  therefore  the  replication  ought  to  have  traversed 
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have  concluded  to  the  country,  and  not  with  a  verification. 

And  also  that  the  whole  matter  contained  in  the  replica- 
tion furnishes  no  answer  in  point  of  law  to  the  matter 
contained  in  the  plea.  Sec. 


Kennedy  argued  in  support  of  the  demurrer  (June  7th). 
— ^The  replication  is  bad,  as  it  merely  amounts  to  an  argu- 
mentative denial  of  the  sale  having  taken  place  before  the 
fiat  was  issued ;  for  the  plea  states  that  before  the  fiat  the 
defendants  "executed  and  levied  execution,"  which  in 
effect  means  that  a  sale  had  taken  place  before  the  fiat ; 
and  if  so,  the  replication  ought  to  have  traversed  the  words 
of  the  plea.  The  replication  is  also  defective  in  another 
respect,  for  it  shews  that  the  plaintiffs  complain  of  a  dif- 
ferent conversion  from  that  which  is  justified  in  the  plea; 
and  if  so,  the  plaintiffs  ought  to  have  new  assigned.  The 
plea  justifies  a  conversion  by  seizure  before  the  fiat,  and  if 
the  plaintiffs  intended  to  rely  upon  a  conversion  by  sale 
after  the  fiat,  they  ought  to  have  newly  assigned  it.  [He 
was  then  stopped  by  the  Court.] 

TF.  H.  TTatson,  contra. — The  first  objection  to  the  repli- 
cation is,  that  it  amounts  to  an  argumentative  denial  of  the 
averment  in  the  plea,  that  the  defendants  executed  and 
levied  execution  before  the  fiat.  That  depends  on  the 
meaning  of  the  words  '^  executed  and  levied."  Those 
words  do  not  necessarily  mean  that  the  goods  were  sold, 
but  only  that  they  were  seized  in  execution.  They  have 
the  same  meaning  as  the  words  "  served  and  executed  "  in 
the  21st  Jac.  1,  c.  19,  s.  9,  which,  in  Giles  v.  Grover  (a), 
were  held  to  be  satisfied  by  a  seizure  by  the  sheriff.  If 
therefore  the  plaintiffs  had  traversed  the  words  of  the 

(a)  9  Bing.  267;  2  M.  &  Scott,  197. 
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fiat,  they  would  have  been  entitled  to  a  verdict.  The  word 
*'  levied  "  means  no  more  than  "  executed/'  The  sheriff  Chkston 
was  justified  in  seizing  the  goods  at  any  time  before  the  Gibbs. 
fiat;  and  if  he  had  sold  the  moment  before  the  fiat,  he 
would  have  been  justified  in  doing  so ;  but  he  had  no  right 
to  sell  after  the  fiat,  in  the  case  of  a  judgment  entered  up 
on  a  warrant  of  attorney.  \^Park€,  B. — This  is  an  action 
of  trover,  and  not  for  money  had  and  received.  I  think 
there  may  be  some  doubt  whether  an  action  of  trover  will 
he  against  the  sheriff  in  such  a  case.]  The  sheriff  can  only 
justify  himself  on  the  ground  of  its  being  a  case  within  the 
2  &  3  Vict.  c.  29 ;  but  that  act  does  not  apply  to  a  seizure 
upon  a  judgment  founded  on  a  warrant  of  attorney:  fVhit^ 
more  v.  Robertson  (a) ;  the  sheriff  is  therefore  liable  as  a 
wrongdoer  in  an  action  of  trover.  The  replication  is  good 
by  way  of  new  assignment,  which  requires  no  particular 
form  or  mode  of  expression.  [Parke,  B.—I  think  the  re- 
plication is  good  by  way  of  confession  and  avoidance,  for 
the  words  '' executed'' and  "levied"  appear  to  be  synony- 
mous, and  to  signify  a  seizure.] 

Kennedy,  in  reply. — It  is  submitted  that  those  words 
have  not  the  same  meaning,  especially  in  the  stat.  2  &  3 
Vict.  c.  29,  where  the  expression  used  is  ''executed  or 
levied."  The  term  ''  executed  "  means  that  the  process  is 
completed  by  sale,  but  "  levied  "  means  that  a  seizure  only 
has  taken  place;  and  in  Whitmore  v.  Robertson,  it  was  said 
they  might  have  different  meanings,  according  as  they  ap- 
plied to  a  judgment  after  a  verdict,  or  on  a  warrant  of 
attorney :  see  also  Godson  v.  Sanctuary  {b).  [Lord  Abin- 
ger^  C.  B. — As  at  present  advised,  I  should  say  the  words 
''  executed  "  and  ''  levied  "  mean  the  same  thing,  and  sig- 
nify a  seizure.]     The  replication  is  also  defective  in  that 

(a)  8  M.  &  W.  463.  (6)  4  B.  &  Ad.  255. 
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Exeh.  of  Pkasf  the  matter  alleged  should  have  been  pleaded  by  way  of 
new  assignment. 

Cur.  adv.  Tult  (a). 

On  the  10th  of  July, 

Parke,  B.  said — ^There  were  two  cases  of  actions  against 
the  sheriff  of  Middlesex,  one  of  Belcher  y.  Magnay,  and 
the  other  Chesion  y.  Gibbs.  We  think  both  these  cases 
ought  to  be  re-argued.  There  is  one  question  about  which 
the  Ck>urt  feel  considerable  doubt,  and  which  in  fact  has 
scarcely  been  argued  at  all — ^that  is,  whether  any  action  of 
trover  will  lie  against  the  sheriff  who  seizes  goods  which 
he  is  lawfully  entitled  to  seize  under  a  writ,  because  he 
takes  them  after  an  act  of  bankruptcy,  of  which  the  execu- 
tion creditor  has  no  notice,  but  sells  them  after  the  date 
of  the  fiat,  when  the  judgment  is  on  a  warrant  of  attorney. 
The  question  is,  whether  the  proper  remedy  is  not,  as  in  the 
case  of  Notley  v.  Buck  (d),  by  an  action  against  the  sheriff 
for  money  had  and  received,  and  not  by  an  action  of 
trover.  That  is  a  very  grave  question,  and  one  that  I 
reserved  for  the  opinion  of  the  Queen's  Bench,  in  a  case  at 
the  York  Spring  Assizes,  1842,  and  which  point  the  Courts 
have  not  decided.  It  is  fit,  therefore,  that  the  question 
should  be  re-argued.  The  plaintiffs,  in  the  case  of  Chesion 
v.  Gibbs,  ought  to  consider  whether  they  will  not  amend 
the  replication,  because  there  is  an  objection  for  duplicity 
to  that  replication,  and  there  appears  to  be  a  question  whe- 
ther it  is  not  well  founded.  The  plaintiffs  seek  to  avoid 
the  effect  of  the  plea,  not  under  the  statute  of  Victoria, 
but  under  the  statute  6  Geo.  4,  c.  16.  They  had,  there- 
fore, better  consider  whether  they  will  not  amend.  But 
the  principal  question  must  be  argued,  whether  any  action 

(a)  See  the  judgment ilelivered  (b)  8  B.  &  Cr.  ISO;  2  Man.  & 

in  Belcher  v.  Magnay^  November      R.  68. 
10,  ante,  p.  107. 
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goods  which  he  has  lawfully  seized^  or  whether  the  sole     ^     ^^'  ^ 
remedy  against  him  is  not  for  money  had  and  received.  Cheston 


The  case  was  accordingly  argned  on  that  point  in  this 
Term  (November  10)  by 

Kennedy  for  the  defendants. — ^The  question  is,  whether 
a  seizure  made  by  a  sheriff  under  a  fi.  fa.,  which  is  right- 
ful in  the  first  instance,  can  be  made  wrongful  by  reason 
of  a  fiat  in  bankruptcy  having  issued  after  the  seizure  and 
before  the  sale,  so  as  to  render  the  sheriff  liable  in  an 
action  of  trover.  The  question  appears  to  have  occurred 
to  Lord  Tenierdefis  in  Notley  v.  Buck  (a).  Under  the  law 
as  it  then  stood,  the  effect  of  the  act  of  bankruptcy  was  the 
same  as  that  of  the  fiat  is  now  under  the  statute  of  Victoria ; 
and  Lord  Tenterden^  in  delivering  the  judgment  of  the  Court, 
says — "  The  seizure,  being  prior  to  the  act  of  bankruptcy, 
will  be  lawful  and  right ;  it  is  not  necessary  to  say  whether 
the  sale  may  be  a  lawful  act,  and  yet  the  proceeds  may  be- 
long to  the  assignees ;  or  if  it  be  wrongful,  they  may  waive 
the  wrong,  and  sue  for  the  proceeds,  as  money  received  to 
their  use.''  The  question  now  arises  under  the  108th  sec- 
tion of  6  Geo.  4,  c.  16,  which  enacts,  **  that  no  creditor  hav- 
ing security  for  his  debt,  or  having  made  any  attachment  in 
London,  or  any  other  place,  by  virtue  of  any  custom  there 
used,  of  the  goods  and  chattels  of  the  bankrupt,  shall 
receive  upon  any  such  security  or  attachment  more  than  a 
rateable  part  of  such  debt,  except  in  respect  of  any  execu- 
tion or  extent  served  and  levied  by  seizure  upon,  or  any 
mortgage  of  or  lien  upon  any  part  of  the  property  of  such 
bankrupt  before  the  bankruptcy :  provided,  that  no  cre- 
ditor, though  for  a  valuable  cousideration,  who  shall  sue 
out  execution  upon  any  judgment  obtained  by  default,  con- 

(a)  8  B.  &  Cr.  16:). 
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Bjech.  o/Pieas,  fession,  or  nil  dicit,  shall  avail  himself  of  such  execution  to 
*°^'''  the  prejudice  of  other  fair  creditors,  but  shall  be  paid 
rateable  with  such  creditors/'  There  is  no  provision  that 
the  execution  shall  be  invalid,  but  only  that  the  credit 
tor  shall  not  avail  himself  of  it  to  the  prejudice  of  other 
fair  creditors,  but  share  rateably  with  them.  The  Court 
took  that  view  of  it  in  Taylor  v.  Taylor  (a),  and  held  that 
the  statute  did  not  render  the  execution  on  a  warrant  of 
attorney  void,  but  merely  enacted  that  the  execution  cre- 
ditor should  share  rateably  with  the  other  creditors.  The 
108th  section  left  the  law  where  it  was,  as  to  executions 
levied  upon  judgments  not  founded  on  warrants  of  attorney, 
&c.,  and  before  that  act,  where  the  seizure  took  place  prior 
to  the  act  of  bankruptcy,  the  sheriff  might  proceed  to  sell 
the  goods,  although  in  strictness  the  proceeds  might  belong 
to  the  assignees :  Cole  v.  Davies  {b).  The  sheriff  is  com- 
manded to  take  the  goods  of  A.  B.,  and  by  so  doing  he 
obtains  such  a  property  in  the  goods  as  enables  him  to  sell 
them.  And  the  stat.  6  Geo.  4,  c.  16,  s.  108,  does  not  affect 
the  sheriff's  right  to  sell  the  goods,  but  only  renders  it  in- 
cumbent on  him,  in  th€  case  there  provided  for,  to  pay  over 
the  proceeds  to  the  execution  creditor  rateably  with  the 
assignees.  [Lord  Abinffer,  C.  B. — The  sheriff  here  had 
notice  of  the  nature  of  the  execution.]  He  had  notice  of 
the  fiat,  but  not  of  the  judgment  being  on  a  warrant  of 
attorney.  IParke,  B. — The  sheriff  is  bound  to  look  at  the 
writ,  and  to  obey  it,  unless  a  different  obligation  is  cast 
upon  him  by  the  statute.]  An  execution  is  an  entire  thing^i 
and  when  once  the  sheriff  has  begun  to  levy  under  the  writ, 
he  is  bound  to  proceed  with  it,  though  the  assignees  may  be 
entitled  to  the  proceeds.  [Lord  Abinger,  C.  B. — Suppose 
the  sheriff  had  notice  after  the  seizure,  that  by  the  statute 
the  proceeds  of  the  goods  when  sold  will  belong  not  to  the 
execution  creditor,  but  to  the  assignees,  why  should  he 

(o)  5  B.  &  Cr.  392  j  8  D.&  R.  159.         {b)  1  Ld.  Raym.  724. 
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of  the  goods  will  belong  to  the  assignees,  that  the  sheriff 
has  not  the  right  to  sell.  Cole  v.  Davies  shews  that  the 
sheriff  may  sell,  although  the  proceeds  will  belong  to  the 
assignees.  There  is  no  averment  in  this  replication  that 
the  sheriff  was  desired  not  to  sell,  and  if  the  execution  is 
valid,  it  is  an  entire  thing,  and  he  is  justified  in  completing 
it.  The  sheriff  must  obey  the  writ  according  to  its  terms, 
which  commands  him  to  levy,  and  the  effect  of  the  108th 
section  of  6  Geo.  4,  c.  16,  is  merely  to  direct  the  mode  of 
disposing  of  the  proceeds  of  the  goods,  and  not  to  take 
away  the  right  of  the  sheriff  to  sell.  [Parke,  B. — The 
sheriff  has  obeyed  the  writ  according  to  its  terms,  and 
as,  by  the  stat.  2  &  3  Vict.  c.  29,  the  execution,  if  bonfi 
fide  executed,  is  in  the  same  situation  as  if  no  prior  act  of 
bankruptcy  had  been  committed,  it  may  be  a  question 
whether  the  sheriff  may  not  proceed  to  sell,  and  hold  the 
proceeds  for  the  benefit  of  the  assignees.  The  words  of 
the  108th  section  seem  to  affect  the  execution  creditor 
only.] 

Watson,  contra. — ^The  declaration  is  by  the  plaintiffs  as 
assignees,  and  the  defendants  by  their  plea  confess  the  title 
of  the  plaintiffs  as  such  assignees,  and  say,  that  whilst  the 
goods  were  in  the  possession  of  the  bankrupts,  the  sheriff 
executed  and  levied  the  goods  under  the  fi.  fa.  It  is  a  well- 
known  principle  of  law,  that  all  the  goods  of  the  bankrupt, 
with  certain  exceptions,  vest  by  relation  in  the  assignees : 
and  it  must  be  borne  in  mind  that  these  were,  by  relation, 
the  goods  of  the  assignees  at  the  time  of  the  seizure.  The 
doctrine  of  relation  may  be  a  hardship  on  the  sheriff,  but 
since  the  case  of  Garland  v.  Carlisle  (a),  it  is  settled  that 
a  sheriff  is  liable  in  trover,  if,  without  knowledge  of  a  secret 
act  of  bankruptcy,  he  levies  under  a  fi.  fa.  the  goods  of  A. 

(fl)  2  Cr.  &  M.  31. 
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Exek.  of  Pleat,  as  the  goods  of  B.     The  substance  of  this  transaction'  is, 
1843  .  . 

that  the  sheriff,  being  directed  to  take  the  goods  of  the  exe- 
cution debtor,  has  taken  those  of  the  assignees,  and  he  is 
therefore  liable  in  troyer.  [Lord  Abinger,  C.  B. — The 
sheriff  seizes  the  goods  without  knowledge  of  any  act  of 
bankruptcy  having  been  committed,  and  by  the  statute  he 
is  justified  in  so  doing.]  After  the  fiat  is  issued,  he  has  no 
right  to  proceed,  but  is  bound  to  take  notice  of  the  prior 
act  of  bankruptcy.  [Lord  Abinger,  C.  B. — ^The  plea  avers 
that  he  had  no  notice  of  that.]  The  sheriff  was  bound  to 
know  that  these  were  the  goods  of  the  assignees,  and  that 
under  such  circumstances  he  was  not  authorized  to  proceed 
to  a  sale.  It  is  his  duty  to  ascertain  whether  he  is  entitled 
to  sell  the  goods  or  not.  In  Rawdon  v.  Wentworth  [a), 
where  it  was  held  that  the  execution  was  not  protected  by 
the  stat.  2  &  3  Vict  c.  29,  the  decision  proceeded  on  the 
ground  that,  the  judgment  and  execution  being  founded 
on  a  warrant  of  attorney,  the  sale  took  place  after  the  issu- 
ing of  the  fiat.  A  similar  provision  to  the  108th  section 
of  the  Bankrupt  Act  is  contained  in  the  34th  section  of 
the  Insolvent  Act,  7  Geo.  4,  c.  57,  which  enacts,  "that  in 
all  cases  where  any  prisoner,  who  shall  petition  the  Insol- 
vent Debtors'  Court  for  relief  under  that  act,  shall  have 
executed  any  warrant  of  attorney  to  confess  judgment,  or 
shall  have  given  any  cognovit  actionem,  whether  for  a 
valuable  consideration  or  otherwise,  no  person  shall,  after 
the  commencement  of  the  imprisonment  of  such  prisoner, 
avail  himself  of  any  execution  issued  or  to  be  issued  upon 
any  judgment  obtained  or  to  be  obtained  upon  such  war- 
rant of  attorney  or  cognovit  actionem,  either  by  seizure  and 
sale  of  the  property  of  such  prisoner,  or  any  part  thereof, 
or  by  sale  of  such  property  theretofore  seized,  or  any  part 
thereof;  but  that  any  person  or  persons  to  whom  any  sum 
or  sums  of  money  shall  be  due  in  respect  of  any  such  war- 

(o)  10  M.  &  W.  36. 
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rant  of  attorney  or  cognovit  actionem,  shall  and  may  be  a  Sxeh,  rfPUat, 
creditor  or  creditors  for  the  same  under  that  act/'  And 
in  Groves  v.  Cowham  (a),  a  sheriff  who  seized  the  goods  of 
an  insolvent  under  a  fieri  facias  issued  upon  a  judgment 
founded  on  a  cognovit,  and  sold  after  notice  of  the  assign- 
ment to  the  provisional  assignees,  was  held  liable  in  trover. 
There,  Jindal,  C.  J.,  after  reading  the  words  of  the  above 
section,  and  saying,  that  it  appeared  to  him  that  the 
clause  effected  a  statutory  supersedeas  of  the  execution, 
and  that,  if  the  sheriff  persisted  in  selling  after  notice  of 
the  assignment,  he  was  liable  in  trover,  says,  '^  Accord- 
ing to  the  construction  which  has  been  given  in  Notley  v. 
Buck  {b)  to  the  same  words  in  the  108th  section  of  the 
Bankrupt  Act,  it  is  clear  the  action  lies  where  the  sheriff 
sells  after  the  assignment.  It  is  then  objected,  that  if  any 
action  lies,  it  can  only  be  an  action  for  money  had  and 
received.  But  I  can  scarcely  conceive  the  case  of  an  action 
for  money  had  and  received  by  means  of  a  tortious  con- 
version of  goods,  in  which,  upon  the  same  principle,  an 
action  of  trover  would  not  equally  lie  for  the  tortious  con- 
version. By  stung  for  money  had  and  received,  the  plain- 
tiff waives  the  tort.  Where,  indeed,  the  party  against 
whom  an  execution  has  issued  places  the  amount  indorsed 
on  the  writ  in  the  hands  of  the  sheriff,  there  has  been  no 
act  of  conversion  by  him,  and  an  action  for -money  had  and 
received  may  be  the  only  form  of  action ;  but  where  the 
money  in  his  hands  arises  from  a  conversion  by  sale  of  the 
goods,  the  action  proceeds  on  the  same  principle,  whether 
it  be  an  action  for  money  had  and  received,  or  an  action  of 
trover.  That  trover  lies  against  him  was  expressly  decided 
in  Cooper  v.  Cfdtty,  a  case  in  its  circumstances  the  same  as 
the  present,  namely,  the  case  of  a  sale  by  the  sheriff  after 
he  had  received  notice  that  the  property  of  the  goods  was 
not  in  the  party  against  whom   execution  issued.     The 

*     (a)  10  Bing.  5 ;  3  M.  &  Scott,         (b)  8  B.  &  €r.  160;  2  Man.  & 
352.  H.68. 
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Exch,  of  Pieast  authority  of  that  casCj  after  having  been  qnestionedy  has 
at  length  been  confirmed  in  Balme  v.  Huiton  (a)^  and  must 
determine  our  judgment  on  the  present  occasion/'  And 
Bosanquet,  J,,  says^  *'  I  agree  in  thinking  that  the  sheriff 
is  liable  in  this  action  of  trover^  not  for  the  seizure  of  the 
goods,  which  took  place  before  notice  of  the  insolvent's 
petition,  but  for  the  sale,  which  was  wrongful  after  notice 
received ;"  and  he  adds,  ^^Notley  v.  Buck^  so  far  from  being 
a  decision  in  favour  of  the  sheriff,  establishes  the  principle 
on  which  this  Court  now  decides ;  for  the  Court  of  King's 
Bench  says,  in  that  case,  that,  if  the  goods  be  improperly 
disposed  of,  the  party  may  waive  the  tort  and  sue  for  the 
proceeds.  But  the  power  to  waive  implies  the  power  to  in- 
sist on  the  tort,  for  which  the  party  is  entitled  to  a  recom- 
pense in  damages.''  That  is  a  decision  bearing  strongly 
on  this  case,  and  indeed  is  decisive  of  it,  coupled  with  that 
of  Noiley  v.  Biick,  It  is  important  as  shewing  that  the 
sheriff  is  responsible,  although  he  had  no  notice  until  after 
the  seizure.  Taylor  v.  Taylor  {b)  merely  shews  that  the 
Court  would  not  set  aside  the  execution  on  motion.  Cole 
V.  Davies  has  no  bearing  on  the  present  case ;  for  it  was 
always  held,  that,  if  the  seizure  took  place  before  the  act  of 
bankruptcy,  the  sheriff  might  proceed  to  sell :  but  here 
the  seizure  was  of  goods  which  were  the  property  of  the 
assignees,  and  when  the  fiat  issues,  it  operates  by  relation 
back  to  the  act  of  bankruptcy.  According  to  Balme  v. 
Huttofiy  the  question  is  one  of  property,  and  the  plea  is  bad 
as  an  argumentative  denial  of  the  plaintiff's  possession. 
[Parke,  B. — Still  the  question  will  turn  on  the  construction 
of  the  108th  section  of  6  Geo.  4,  c.  16  j  whether  it  operates 
as  a  statutory  supersedeas  of  the  execution,  as  Ttndaly  C.  J., 
says  in  Groves  v.  Cowham,  or  only  affects  the  rights  of  the 
execution  creditor.]  The  words,  that  "no  creditor  shall  avail 
himself  of  such  execution  to  the  prejudice  of  other  fair  credi- 

(a)  1  C.  &  M.  261.  (4)  5  B.  &  Cr.  392 ;  8  D.  &  R,  159. 
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tors/'  mean  that  the  execution  shall  be  no  longer  available,  Bxeh.  of  punu. 


and  shall  not  be  further  enforced,  and  if  the  sheriff  pro- 
ceeds  to  sell,  he  is  a  wrongdoer,  although  he  has  no  notice. 
When  he  has  notice  of  the  fiat,  he  is  bound  to  take  notice 
of  all  the  circumstances  of  the  case. — He  cited  also  Aldred 
v.  Constable  {b). 

Kennedy i  in  reply. — ^This  point  was  not  decided  in  Al- 
dred v.  Constable,  for  the  question  there  was,  whether  the 
warrant  of  attorney  was  given  by  way  of  fraudulent  pre- 
ference, and  on  that  ground  not  protected  by  the  stat. 
2  &  3  Vict.  c.  29.  And  in  Ratvdon  v.  JVentworth,  and 
WhUmore  v.  Robertson,  where  trover  was  held  maintain- 
able, the  question  whether  trover  or  money  had  and  re- 
ceived was  the  proper  form  of  action,  was  not  adverted  to. 
As  to  Groves  v.  Cowham,  the  language  of  the  Insolvent 
Debtors  Act,  7  Geo.  4,  c.  57,  s.  34,  is  very  diflTerent  from 
that  of  the  108th  section  of  6  Geo.  4,  c.  16.  In  the  former 
the  words  are,  "  no  person  shall  avail  himself  of  any  exe- 
cution,'' which  may  apply  to  the  sheriff  as  well  as  a  cre- 
ditor; whereas,  in  the  108th  section,  the  words  are  ^'no 
creditor."  Besides,  the  former  act  says  that  no  person 
shall  avail  himself  of  any  execution  "  by  seizure  and  sale" 
which  words  are  not  in  the  latter  section.  There,  also,  the 
sheriff  had  express  notice  not  to  sell,  which  he  ought  to 
have  had  here,  to  render  him  liable.  Unless  the  Court 
hold  that  the  execution  is  altogether  void,  the  defendants 
are  entitled  to  judgment.  The  108th  section,  it  is  sub- 
mitted, leaves  the  law  in  this  respect  as  it  stood  before. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now  (November  24) 
delivered  by 

Parke,  B. — ^The  only  point  which  remained  for  the  con- 
(a)  12  Law  Journ.,  N.  S.,  (Q.  B.),  253. 
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Exch.  of  Pieai,  sideratioii  of  the  Coart  in  this  case  was,  whether  an  action 
1843 

of  trover  would  lie  against  a  sheriff,  who  seized  bon&  fide 

under  a  fieri  facias  after  an  act  of  bankruptcy,  and  who 
sold  after  a  fiat,  the  execution  being  founded  on  a  warrant 
of  attorney,  and  the  execution  creditor  having  no  notice 
of  a  prior  act  of  bankruptcy  at  the  time  of  seizure.  The 
execution  was  protected  against  the  prior  act  of  bank- 
ruptcy by  the  statute  2  &  3  Vict.  c.  29,  s.  1,  and  placed  on 
the  same  footing  as  if  there  had  been  no  prior  act  of  bank- 
ruptcy at  the  time  of  such  seizure ;  but  according  to  the 
doctrine  of  Whitmore  v.  Robertson^  affirmed  in  the  Court  of 
error,  in  the  case  of  Skey  v.  Carter  (a),  an  execution  founded 
on  a  warrant  of  attorney  or  cognovit  is  still  within  the 
operation  of  the  108th  section  of  the  6  Geo.  4,  c.  16,  and 
not  protected  against  the  effect  of  an  act  of  bankruptcy  or 
a  fiat  before  the  sale,  though  the  seizure  had  taken  place 
before  the  act  of  bankruptcy.  And  the  only  question  is, 
whether  the  right  of  the  assignees  to  the  goods  seized,  or 
the  proceeds,  may  be  enforced  by  an  action  of  trover 
against  the  sheriff  who  sold  after  the  fiat.  The  words  of 
the  section  are,  '*  that  no  creditor,  having  security  for  his 
debt,  or  having  made  any  attachment  in  London  or  any 
other  place,  by  virtue  of  any  custom  there  used,  of  the 
goods  and  chattels  of  the  bankrupt,  shall  receive  upon  any 
such  security  or  attachment  more  than  a  rateable  part  of 
such  debt,  except  in  respect  of  any  execution  or  extent 
served  and  levied  by  seizure  upon,  or  any  mortgage  of,  or 
lien  upon,  any  part  of  the  property  of  such  bankrupt  be- 
fore the  bankruptcy :  provided,  that  no  creditor,  though  for 
a  valuable  consideration,  who  shall  sue  out  execution  upon 
any  judgment  obtained  by  default,  confession,  or  nil  dicit^ 
shall  avail  himself  of  such  execution  to  the  prejudice  of 
other  fair  creditors,  but  shall  be  paid  rateably  with  such 
creditors. '^     The  mode  in  which  assignees  ought  to  avail 

(a)  11  M.  &  W.571. 
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themselTes  of  the  latter  part  of  this  section  has  been  the  Bxeh,  of  PUas, 
subject  of  much  discussion.  In  the  first  instance  an  ap- 
plication was  made  to  the  Court  in  their  behalf  to  set 
aside  the  execution,  but  without  success :  Taylor  v.  Tay- 
lor (a).  Afterwards  they  succeeded  in  an  action  for  money 
had  and  received  against  the  sheriff,  who  had  paid  over  the 
proceeds  to  the  execution  creditor  after  notice  of  the 
bankruptcy  and  commission — ^the  Court  declining  to  de* 
cide  whether  the  sheriff  was  a  wrongdoer  or  not  by  the 
sale:  NotUy  v.  Buck  {b).  Subsequently  an  action  for 
money  had  and  received  was  brought  against  the  sheriff, 
who  had  no  notice  of  the  bankruptcy,  and  after  pending 
for  some  time  in  the  Court  of  King*s  Bench,  was  ultimate- 
ly decided  in  favour  of  the  plaintiff:  Hartley y, Hornby {c); 
and  latterly  actions  of  trover  have  been  brought  with  sue* 
cess :  Rawdon  v.  Wenticorth  (d).  But  the  question,  whether 
the  sheriff  was  liable  in  that  form  of  action,  has  never  been 
raised,  and  argued,  and  decided.  We  have  now  had  the 
question  fully  and  ably  discussed,  and  are  all  of  opinion 
that  the  sheriff  is  liable. 

The  sheriff  is  justified  if  he  acts  in  obedience  to  the 
authority  of  the  writ,  as  it  exists  at  common  law,  or  is  qua* 
lified  by  statute ;  and  the  point  to  be  decided  is,  whether 
the  provision  of  the  108th  section  affects  the  operation  of 
the  writ,  or  only  directs  the  application  of  the  money  levied 
under  it.    We  think  it  affects  the  writ  itself. 

The  first  part  of  this  clause  is  taken  from  the  21  Jac.  1, 
c.  19,  and  in  words  applies  to  the  creditor  only,  but  it  has 
been  long  ago  decided  that  it  varies  the  legal  operation  of 
the  writ  itself;  for  at  common  law  the  sheriff  was  justified 
in  seizing  what  were  the  goods  of  the  defendant  at  the 
time  of  the  teste  of  the  writ — by  the  Statute  of  Frauds, 


(a)  5  B.  &  C.  392;  8  D.  &  R.      Ry.  68. 
159.  (c)  Not  reported. 

(6)  8  B.  &  C.  160;  2  Man.  &  {d)  10  M.  &  W.  36. 
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Exeh.  qf  Pleat,  such  as  Were  his  property  at  the  time  of  the  delivery  of  the 
'  ^  writ  to  the  sheriff;  but  if  the  defendant  became  bankrupt 
Chkston  after  the  delivery,  the  sheriff  was  not  justified  in  seizing 
GiBBs.  what  were  his  goods  at  the  time  of  the  delivery,  and  was 
liable  in  trespass  or  trover  at  the  suit  of  the  assignees,  if 
he  did,  unless  he  seized  them  before  the  bankruptcy.  The 
reason  was,  the  enactment  in  the  statute  21  Jac.  1,  c.  19, 
B.  9,  which  provided,  that  the  creditor  by  judgment  should 
not  be  relieved  for  more  than  a  rateable  part  of  his  debts, 
unless  the  execution  was  actually  executed;  and  thus  the 
operation  of  the  writ  was  affected  by  words  apparently  ap- 
plying to  the  creditor  only ;  and  the  sheriff  was  unques- 
tionably liable  as  a  wrongdoer  for  seizing  what  were  the 
goods  of  the  assignees  at  the  time  of  the  seizure.  And  if 
such  be  the  effect  of  the  former  part  of  the  108th  section, 
which  speaks  of  the  creditor  only,  there  is  no  reason  why 
the  latter  part,  which  uses  similar  language,  where  the 
judgment  is  on  a  warrant  of  attorney,  should  not  have  a 
similar  construction ;  and  the  statute,  when  it  says,  that 
910  creditor  shall  avail  himself  of  an  execution  on  a  warrant 
of  attorney,  be  held  to  mean  that  such  an  execution  shall 
not  be  carried  into  effect  for  the  benefit  of  a  creditor;  and 
if  so,  the  sheriff  is  not  authorized  by  such  an  execution  to 
sell  the  goods  seized,  which  remain  unsold  at  the  time  of 
the  fiat,  and  consequently  is  a  wrongdoer  if  he  does.  We 
therefore  think  that  an  action  of  trover  is  maintainable. 

It  has  also  been  decided  by  the  Court  of  Common  Pleas, 
in  Groves  v.  Cowham  (a),  that  the  assignees  of  an  insolvent 
may  maintain  trover  against  the  sheriff  for  seizing  the 
goods  of  an  insolvent  after  his  petition,  under  an  execution 
founded  on  a  cognovit.  The  words  of  the  1  Geo.  4,  c.  57, 
s.  34,  which  prevent  a  person  from  availing  himself  of  an 
execution  on  a  cognovit,  are  very  similar  to  those  of  the 
108th  section  of  the  Bankrupt  Act,  and  the  decision  of  the 

(a)  lOBiDg.5. 
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Court  of  Common  Pleas  is  an  authority  in  favour  of  the   Exeh,  of  Pleat, 

1843 
construction  which  we  have  put  on  the  section  in  question.  ^ 

The  consequence  of  which  is,  there  will  be  judgment  for      Cheston 

the  plaintiffs.  Gibbs. 

Judgment  for  the  plaintiffs. 


WooTTON  and  Another  v.  Steffenoni.  Nov.  20. 

Covenant.— The  declaration  stated,  that  whereas  be-  The  stat.  S2 

.  .  Hen.  8,  c  16, 

fore  and  at  the  time  of  making  the  demise  thereinafter  s.  is,  does  not 
mentioned,  Thomas  Burton  and  Catherine  Jones  his  wife  ^^/nnMn/^of 
were  seised  in  their  demesne  as  of  fee,  in  the  right  of  the  *)«*««  ^?  »«^ 

,  .       alien  artificer. 

said  Catherine  Jones,  of  one  undivided  moiety  of  and  in      A  deciara- 
the  tenements  thereinafter  mentioned  to  have  been  de-  nant  stated, 
mised  to  one  John  Timms,  and  one  E.  Cruchley  was  seised  j5g'J|fe*wtw 
in  fee  of  the  other  moiety  thereof;  that  by  an  indenture  of  seised  in  fee  of 

"^  "  an  undivided 

the  3rd  of  April,  1823,  made  between  the  said  T.  Burton  moiety  of  cer- 

and  Catherine  Jones  his  wife,  of  the  first  part,  the  said  i*  right  of  The 

E.  Cruchley  of  the  second  part,  and  the  said  J.  Timms  of  j;^i|^*;*?^j^Jf 

the  third  part,  it  was  witnessed,  that  the  said  T.  Burton  the  other  moie- 

and  C.  Jones  his  wife,  and  E.  Cruchley,  did  demise  to  the  b.',  and  c!*de- 

said  J.  Timms  a  certain  messuage  or  tenement,  shop,  yard,  ^ises  fo/  ^'^' 

and  premises,  with  the  appurtenances,  to  hold  the  same  to  twenty-one 

the  said  J.  Timms,  his  executors,  administrators,  and  as-  who  covenanted 

signs,  for  twenty-one  years,  from  the  24th  day  of  June,  torepalr^that 

1822;  that  the  said  J.  Timms  did  thereby,  for  himself,  his  b^camJTdstd 

executors,  administrators,  and  assigns,  covenant  with  the  in  fee  of  the 

reversion  of  all 

said  T.  Burton  and  E.  Cruchley  to  repair  &c.  the  said  mes-  the  premises, 

and  devised 
them  to  the 
plaintiffs  and  A.  in  fee ;  that  A.  died,  and  the  plaintiffs  survived  him  ;  and  that  before  the  death 
of  A.,  all  the  estate  of  D.  in  the  premises  came  to  the  defendant  by  assignment;  and  assigned  as 
a  breach,  that  the  defendant  would  not,  after  the  assignment  and  during  the  demise,  and  while 
the  plaintiffs  and  A.  were  seised  of  the  reversion,  and  before  the  death  of  A.,  repair  the  de- 
mised premises. 

Semble,  that  the  covenant  sued  upon,  being  made  with  A.  and  C.  only,  was  not  a  covenant 
running  with  the  land,  on  which  the  assignee  of  the  reversion  could  sue ;  at  least  without  an 
averment  that  the  breach  was  committed  in  the  lifetime  of  A.'s  wife. 

VOL.  XII.  K  H.  W. 
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JBxch,  0/  PUatt  suage  &c.  The  declaration  then  stated  the  levying  of  a  fine 
^  ^  ^  between  the  said  E.  Cruchley  and  T.  Burton  and  C.  Jones 
WooTTOK  his  wife^  of  their  undivided  moiety  of  the  said  premises, 
Stbffxkoni.  whereby  Cruchley  became  seised  in  fee  of  the  reversion 
formerly  of  T.  Burton  and  C.  Jones  his  wife,  in  the  said 
demised  premises ;  that  Cruchley  by  his  will  devised  the 
premises  in  question  to  the  plaintiffs  and  T.  Burton, 
their  heirs  and  assigns  for  ever,  and  afterwards  died 
seised  of  the  said  reversion,  whereby  the  plaintiffs  and 
Burton  became  seised  of  the  said  reversion  in  the  said 
premises  as  of  fee ;  that  afterwards,  to  wit,  oa  the  19th  day 
of  February,  1843,  T.  Burton  died,  and  the  plaintiffs  sur- 
vived him,  and  that  before  the  death  of  the  said  T.  Burton^ 
all  the  estate  of  the  said  J.  Timms  in  the  said  demised  pre- 
mises came  to  the  defendant  by  assignment.  Breach,  that 
the  defendant  did  not  nor  would^  after  the  assignment,  and 
during  the  continuance  of  the  said  demise,  and  whilst  the 
plaintiffs  and  T.  Burton  were  so  seised  of  the  reversion  of 
the  said  demised  premises,  and  before  the  death  of  the  said 
T.  Burton,  well  and  sufficiently  repair  the  premises,  but,  on 
the  contrary,  suffered  and  permitted  the  same  to  be  ruin- 
ous, prostrate,  and  in  bad  repair,  &c. 

Plea,  that  the  defendant,  before  and  at  the  time  of  the 
assignment  of  the  said  messuage,  &c.,  with  the  appurte- 
nances, was,  and  from  thence  hitherto  hath  been,  and 
still  is,  an  alien  and  stranger,  and  not  a  denizen  or  natu- 
ralized, and  an  artificer  and  handicraftsman,  to  wit,  a 
looking-glass  manufacturer,  born  out  of  the  obeisance  of 
our  lady  the  Queen,  and  in  parts  beyond  the  seas,  to 
wit,  at  Piano  d'Erba,  near  Milan,  in  Italy;  that  he  the 
defendant  became  and  was  the  assignee,  and  possessed  of 
the  said  messuage,  &c.,  and  occupied  the  same,  and  the 
same,  and  all  the  said  estate  and  interest  therein  of  the 
said  J.  Timms,  were  assigned  to  him  after  the  passing  of 
the  statute  32  Hen.  8,  intituled  "  Concerning  Strangers,'^ 
for  the  sole  purpose  of  his  the  defendant's  carrying  on  and 
transacting  therein  his  trade  of  a  looking-glass  manufac- 
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turer,  «i  an  artificer  and  handicraftsman^  and  for  the  pur*  Eteh.  o/  PUat, 
po3e  of  his  inhabiting,  residing,  and  dwelling  therein,  as     ^   ^^^'   . 
SQch  alien,  artificer,  and  handicraftsman  as  aforesaid,  and     Wootton 
that  be  hath  always  held,  used,  and  occupied  the  said  de-    SnrrBNOM. 
mised  premises  for  the  purpose  aforesaid,  contrary  to  the 
force  of  the  statute  in  such  case  made  and  provided. 
Verification. 

Demurrer  and  joinder. — ^The  plaintiff's  points  (amongst 
others)  were,  that  the  33  Hen.  8,  c.  16,  s.  13,  did  not 
apply  to  amgnmenia  of  leases,  but  only  to  the  granting 
of  fresh  leases,  and  did  not  make  void  the  assignment  of  a 
lease  to  an  alien  handicraftsman :  or  that,  although  the 
statute  was  applicable  to  an  assignment  of  a  lease,  so  as  to 
make  an  alien  assignee  liable  to  a  penalty,  yet  that  the  as- 
signment was  valid  in  favour  of  the  original  landlord  who 
was  not  a  party  to  the  illegal  transaction. 

Cromptanj  in  aupport  of  the  demurrer. — This  plea  is 
bad  both  in  form  and  in  substance.  In  the  first  place, 
the  Stat  82  Hen,  8,  c.  16,  s.  13,  does  not  apply  at  all  to 
aariffnmenli  of  leases,  but  only  to  the  granting  of  leases 
themselves*  Its  words  are — '^  that  all  leases  of  any  dwell- 
ing-house or  shop  within  this  realm  &c.,  made  to  any 
stranger,  artificer,  or  handicraftsman  born  out  of  the 
King's  obeisance,  not  being  denizen,  shall  be  ¥oid  and  of 
none  effect;  and  that  no  stranger,  artificer,  or  handi- 
craftsman, born  out  of  the  King's  obeisance,  not  being 
denisen,  shaU  take  any  lease  of  any  dwelling-house  or  shop 
&c.  upon  pain  to  lose  and  forfeit  for  every  time  doing  con- 
trmry  to  this  act. one  hundred  shillings;  and  that  no  per- 
sons shall  ffrafU  or  let  to  farm  any  dwelling-house  or  shop 
to  such  stranger  artificer  or  hajidia*aftsman,  not  being 
denizen,  to  the  intent  to  dwell  or  inhabit  in  the  same, 
upon  like  pain  of  an  hundred  shillings.''  The  Court  will 
not  stndn  a  statute  of  this  nature  to  include  any  case  which 
does  not  fall  most  clearly  within  its  words.  The  defendant 

k2 
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Mxeh.  ofPUait  did  not  ''take  a  lease''  withiD  the  meaning  of  this  act. 


1843. 


The  imposition  of  a  penalty  also  on  the  person  who  ''  grants 

WooTTON      or  lets  to  farm  "  shews  that  it  applies  only  to  the  original 

Stiffbnomz.    lease.     An  agreement  for  a  lease  would  equally  he  within 

the  supposed  mischief^  yet  that  is  clearly  not  within  the 

words. 

Again^  it  does  not  appear  from  the  declaration  in  this 
case  (though  it  is  stated  in  the  plea)  that  any  part  of  the 
premises  assigned  consisted  of  a  dwelling-house  or  shop : 
and  nothing  will  be  inferred  against  the  validity  of  the 
transaction  in  such  a  case:  Jevens  v.  Harridge  (a). 

[He  then  proceeded  to  take  several  objections  to  the 
plea  in  point  of  form,  which  it  is  not  necessary  to  notice.] 

Peacock,  contrk. — This  plea  is  good  in  substance.  In 
order  to  the  true  construction  of  the  statute,  the  object  of 
the  legislature  at  the  time,  and  the  supposed  mischief 
against  which  it  was  directed,  must  be  looked  to.  The 
mischief  recited  in  the  statute  is  ''  the  infinite  number  of 
strangers  and  aliens  of  foreign  countries  and  nations 
which  daily  do  increase  and  multiply  within  the  realm  in 
excessive  numbers,  to  the  great  detriment,  hindrance,  loss, 
and  impoverishment  of  the  natural  true  lieges  and  subjects 
of  this  realm,  and  to  the  great  decay  of  the  same.''  It  is 
clear  that  an  assignment  of  a  lease  to  an  alien  would  be 
equally  within  this  mischief  as  a  lease  itself.  If  a  party 
could  let  to  another,  who  might  immediately  assign  to  an 
alien,  the  statute  would  be  altogether  defeated.  But  the 
word  ''grant"  is  sufficient  to  include  an  assignment. 
^Parke,  B. — But  the  "granting  or  letting  to  farm"  only 
subjects  the  party  to  a  penalty.]  If  it  be  an  illegal  act 
when  done,  the  Court  will  not  give  it  effect.  [Parke,  B. — 
The  Court  would  not  carry  the  contract  into  effect,  but 
that  is  a  different  thing  from  holding  it  to  be  void.  It  is 
like  the  case  of  the  grant  of  an  estate  for  the  purpose  of  a 
qualification  under  the  game  laws,  where  the  Courts  hold 
(a)  1  Saund.  7- 
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the  estate  to  be  vested^  though  the  transaction  is  illegal.]  BjKck.  of  PUus^ 
The  Court  is  bound  to  follow  the  intention  of  the  legisla-     ^      y^'  ^ 
ture,  ''  with  reason  and  discretion^  in  the  construction  of  a      Woottow 
statute^  although  such  construction  seem  contrary  to  the    Steffknoni. 
letter  of  the  statute/'    Bac.  Abr.  statute  (I.  5),  Co.  Litt. 
2.  b,  Lapierre  v.  M'Iniosh  (a).    [Lord  Abinger,  C.  B.— This 
is  a  penal  act  of  Parliament^  and  we  ought  not  to  extend  it 
by  construction  beyond  its  strict  words.     The  subsequent 
statute  of  7  Anne,  c.  5  (i),  shews  that  the  policy  of  the 
legislature  was  then  very  different,  and  that  the  residence 
of  industrious  foreigners  in  this  country  was  encouraged. 
If  we  extend  the  stat.  of  Hen.  8  to  the  case  of  an  assign- 
ment.of  a  lease,  then  the  lessor,  without  any  fault  of  his, 
loses  his  remedy  against  the  assignee.] 

Secondly,  the  declaration  is  bad.  This  is  an  action  by  the 
assignee  of  the  reversion;  but  the  covenant  is  one  which 
does  not  run  with  the  land.  Here  the  covenant  was  made 
with  the  husband  only,  the  husband  and  wife  being  seized 
in  fee  in  right  of  the  wife ;  and  although  the  husband  is  en- 
titled to  take  the  rents,  the  land  would  come  to  the  wife  after 
his  death,  and  upon  her  death  would  descend  to  her  heirs* 
Now,  if  a  covenant  be  made  with  a  party  to  whose  heir  the 
land  would  not  descend,  it  is  a  covenant  in  gross  merely. 
In  Webb  v.  Russell  (c),  Lord  Kenyan  says  :  "  It  is  well  set- 
tled at  common  law,  without  referring  to  the  stat.  32  Hen. 
8,  c.  34,  that  covenants  which  run  with  the  land  will  pass 
to  the  person  to  whom  the  land  descends.^'  Could  the  heir 
or  representatives  of  the  husband  have  sued  in  this  case? 
Certainly  not.  If  the  wife  had  survived,  the  land  would  be 
in  her,  but  the  right  to  sue  on  this  covenant  in  the  hus- 
band and  Cruchley ;  but  it  is  not  a  covenant  running  with 

(a)  9  Ad.  &  Ell.  857;  1  P.  &  low  from  the  former  act,  to  the 
D.  629.  discouragement  of  the  natural-bom 

(b)  *^  An  Act  for  naturalizing  subjects  of  this  kingdom,  and  to 
Foreign  Protestants:" — repealed  the  detriment  of  the  trade  and 
by  the  stat.  10  Anne,  c.  5,  which     wealth  thereof." 

recites  "  that  mischiefs  and  ineon-         (e)  3  T.  R.  893. 
veniencei  have  been  found  to  fol- 
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Exeh.  of  Pleat,  the  land,  unless  the  representative  of  the  wife  conld  sne 
^^^'        upon  it. 

Crompton,  in  reply. — ^The  breach  arerred  in  the  declara- 
tion is  a  breach  in  the  husband's  lifetime.     Now  he  had 
the  legal  estate  daring  his  life^  and,  while  he  lived,  was  the 
proper  reversioner;  and  the  plaintiffs  have  a  right  to  de- 
clare upon  it  as  a  covenant  with  him,  he  having  an  estate  at 
the  time  when  it  was  made.    There  was  privity  of  estate 
between  the  hnsband  and  the  lessee,  at  least  during  the  life 
of  the  hnsband  and  wife.     The  lease  of  husband  and  wife 
is  the  lease  of  the  husband,  and  the  covenants  may  be  with 
both  or  with  him  only.     During  their  lives  the  hnsband 
may  treat  it  as  his  own  demise*     [Parke,  B. — ^No  doubt 
your  argument  is  right,  if  he  had  demised  for  his  own  in- 
terest alone,  and  taken  the  covenant  to  himself;  but  he 
demises  for  his  own  interest  and  during  the  Ufe  of  his 
wife.     It  is  like  the  case  of  a  demise  by  several  joint  ten- 
ants, and  a  covenant  with  one  only.}     [PeacocAr.-^Besides, 
there  is  no  allegation  that  the  breach  was  committed  in 
the  lifetime  of  the  wife.]    She  would  be  taken  to  be  living, 
except  on  special  demurrer :  see  the  21  Jac.  1,  c.  13,  s.  2, 
and  4  Anne,  c.  16,  s.  2.     [Parke,  B. — Again,  this  is  a  de- 
mise of  two  undivided  interests,  of  which  the  parties  are 
tenants  in  common,  and  it  is  a  joint  covenant  with  both ; 
will  that  run  with  the  reversion?     It  does  not  appear  on 
the  face  of  the  lease  that  they  have  separate  interests, 
otherwise  the  covenant  might  be  construed  to  be  a  sepa- 
rate covenant  with  each  in  respect  of  his  separate  in- 
terest.    Therefore  this  is  a  joint  contract  with  two ;  and 
though  their  estates  are  separate,  we  cannot  look  out  of 
the  lease  for  that  fact.]     It  is  submitted  that  the  plain- 
tiffs are  entitled  whether  the  interest  was  joint  or  several ; 
at  least  in  respect  of  a  moiety.     [Parke,  B. — There  is  a 
case  before  Patteson,  J.,  of  Fryer  v.  Coombs  (a),  in  which  it 
was  held  that,  in  debt  for  rent  by  the  assignee  of  a  rever- 

(a)  4P.  «jD.  119,  ti. 
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sion  for  the  life  of  a  third  person,  it  must  appear  by  some  ^«?*-  qfPieoi, 

necessary  implication  that  the  cestui  que  vie  was  alive  when  ^  '   ^ 

the  rent  accrued  due  (a).     You  had  better  look  into  the  Woottok 

authorities,  and  mention  the  case  again.]  Stsfpbnont. 

The  case  accordingly  stood  over  for  this  purpose,  and  on 
the  next  paper  day  (November  22),  Crompton  applied  for 
and  obtained  leave  to  amend  the  declaration  without  costs, 
by  introducing  an  averment  that  the  breach  occurred  in 
the  lifetime  of  the  wife. 

Leave  to  amend  accordingly. 

(a)  And  see  1  Saund.  235  a,  n.  (8). 


Snelorove  V.  Smart  and  Others. 


Nov.  21. 


1  HIS  was  an  action  of  trespass  against  the  defendants.  The  Bradford 

who  were  commissioners  of  the  Court  of  Requests  for  the  quesu  Act  *9 

hundred  of  Bradford,  in  the  county  of  Wilts,  appointed  ^*,**Jj^^  ^^^^^* 

under  the  Bradford  Sec.  Court  of  Requests  Act,  47  Geo.  8,  *f  Jn  any  action 

!••«»*  J  i^'iii        against  any 

c.  xxxix,  for  seizing  the  plaintiff's  goods,  to  which  the  de-  person  for  any 
fendants  pleaded  not  guilty  by  statute.  The  defendant  JJ^^LtTe^of" 
Smart  obtained  a  verdict,  not  being  proved  to  have  been  a  **?* '*;^*^®  ,, 

'  .7  .  plaintiff  should 

party  to  the  order  of  the  commissioners  under  which  the  become  non- 
plaintiff's  goods  were  taken ;  against  the  other  defendants  JuiJe^or  i"on' 
the  plaintiff  had  a  verdict.     On  taxation,  the  Master  al-  Semu^erjudg- 

ment  should 
be  given  against  him,  he  should  pay  treble  costs.  A  subsequent  act  (47  Geo.  3,  c.  xzxix), 
whereby  the  jurisdiction  of  the  Court  was  enlarged,  and  the  provisions  of  the  former  act  were 
incorporated,  unless  where  otherwise  provided,  enacted,  that,  if  any  action  should  be  brought 
against  any  person  for  anything  done  in  pursuance  of  the  former  act,  or  of  that  act,  without 
fourteen  days'  notice  of  action,  or  more  than  six  months  afker  the  fact  committed,  or  elsewhere 
than  in  the  county  of  Wilts,  &c.,  the  jury  should  find  for  the  defendant;  and  that  upon  tueh 
verdict,  or  if  the  plaintiff  should  become  nonsuit,  or  discontinue  the  action  after  appearance,  or 
judgment  should  be  given  on  demurrer  for  the  defendant,  the  defendant  should  recover  cot^t : — 
Hetdf  that  the  words  '*sucb  verdict,"  in  thi:«  clause,  meant  a  verdict  for  the  defendant  generally, 
and  not  a  verdict  for  the  defendant  for  defect  of  the  matters  of  form  therein  mentioned ;  that, 
therefore,  the  corresponding  clause  of  the  3  Geo.  3,  c.  19,  was  repealed  thereby,  and  the  defend- 
ant, on  a  verdict  for  him  upon  the  merits,  was  entitled  to  recover  single  costs  only. 
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Exch,  of  Pleat,  lowed  treble  costs  to  the  defendant  Smarts  under  the  stat. 

,   ^^'  ^     3  Geo.  3,  c.  19,  s.  31.     Jervis,  for  the  plaintiff,  had  obtained 

Snelurove     a  rule  to  shew  cause  why  the  Master  should  not  review  his 

Smart.       taxation,  on  the  ground  that,  by  the  36th  section  of  the 

later  act,  (47  G^o.  3,  c.  xxxix),  the  enactment  as  to  treble 

costs  in  the  3  Geo.  3,  c.  19,  was  repealed. 

Btdt  now  shewed  cause. — The  jurisdiction  is  given  to 
these  commissioners  by  the  8th  section  of  the  first  act,  which 
is  entitled  "  An  Act  for  the  more  easy  and  speedy  recovery 
of  small  debts  within  the  hundreds  of  Bradford,  Melk- 
sham,  and  Whorlsdown,  in  the  county  of  Wilts.  That  sec- 
tion enables  persons  having  any  debt  or  debts  not  exceed- 
ing the  sum  of  40^.  due  to  them  from  any  person  inhabiting 
or  residing  within  the  hundreds  aforesaid,  or  trading  or 
dealing  or  seeking  a  livelihood  therein,  to  apply  to  the  Court 
for  a  summons  against  the  debtor,  upon  proof  of  the  service 
of  which  the  commissioners  are  empowered  to  make  due 
inquiry  concerning  such  demand,  and  pronounce  final  judg- 
ment therein.  Then  s.  31  enacts,  that  if,  in  any  action  or 
suit  "  brought  against  any  person  or  persons  for  any  mat- 
ter or  thing  done  in  pursuance  of  that  act,  the  plaintiff  or 
plaintiffs  shall  become  nonsuit,  or  discontinue  such  action 
or  suit,  or  if,  upon  a  verdict  or  demurrer,  judgment  shall 
be  given  against  the  plaintiff  or  plaintiffs,  the  defendant 
or  defendants  shall  and  may  recover  treble  costs/*  and  have 
such  remedies  for  the  same  as  defendants  have  in  other 
cases  by  law.  By  the  subsequent  act,  (47  Geo.  3,  c.  xxxix), 
the  provisions  of  the  former  act  were  extended  to  certain 
other  parishes  and  places  in  the  county  of  Wilts,  the  num- 
ber of  the  commissioners  was  enlarged,  and  their  powers 
were  extended  to  actions  for  the  recovery  of  debts  not  ex- 
ceeding £5,  and  to  actions  of  trover,  trespass,  and  detinue. 
Sect.  37  incorporates  the  provisions  of  the  former  act,  ex- 
cept so  far  as  they  were  not  thereby  expressly  repealed  or 
otherwise  provided  for.     And  s.  86  (on  which  the  present 
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question  arises)  enacts^  ''that  no  action  or  suit  shall  be  Bxeh.  of  pum, 
commenced  against  any  person  or  persons  for  anything 
done  in  pursuance  of  the  said  recited  act^  or  of  this  act, 
after  six  calendar  months  next  after  the  fact  committed ; 
and  every  such  action  or  suit  shall  be  tried  in  the  county 
of  Wilts,  and  not  elsewhere ;  and  if  any  such  action  or  suit 
shall  be  brought  before  fourteen  days'  notice  shall  have 
been  given, -or  after  sufficient  satisfaction  made  or  tendered, 
or  after  the  time  limited  for  bringing  the  same  as  aforesaid, 
or  shall  be  brought  in  any  other  county  than  as  aforesaid, 
then  and  in  every  such  case  the  jury  shall  find  for  the  de- 
fendant or  defendants ;  and  upon  stick  verdict,  or  if  the 
plaintiff  shall  be  nonsuited,  or  discontinue  his  action  and 
suit  after  the  defendant  or  defendants  shall  have  appeared 
thereto,  or  if  upon  demurrer  judgment  shall  be  given  against 
such  plaintiff  or  plaintiffs,  then  and  in  every  such  case  the 
defendant  or  defendants  shall  recover  costs"  &c.  This 
section,  therefore,  applies  only  to  such  verdicts  as  are  men- 
tioned in  the  earlier  part  of  it,  viz.  verdicts  for  the  de- 
fendant on  the  ground  of  the  neglect  of  any  of  the  formal 
requisites  therein  stated;  that  is,  of  the  action  being 
brought  without  the  requisite  notice,  or  after  tender  of 
amends,  or  after  the  time  limited,  or  in  the  wrong  county. 
It  does  not  apply  to  a  verdict  for  the  defendant  on  the 
merits,  but  leaves  the  former  enactment,  giving  treble  costs 
in  that  case,  untouched.  The  first  act  gives  treble  costs  on 
every  verdict  for  a  defendant ;  *the  second  act  limits  them, 
in  cases  only  of  a  verdict  for  the  defendant  for  defects  of 
form,  to  single  costs.  This  is  a  reasonable  and  just  con- 
struction of  the  statutes.  [Lord  Abinger,  C.  B. — I  do  not 
see  why  the  words  ''  such  verdicf  should  be  so  restricted; 
''  such  verdict "  means  a  verdict  for  the  defendant.]  **  Such 
verdict "  must  surely  mean  the  verdict  for  the  defendant 
immediately  before  mentioned.  It  is  a  general  rule  of 
construction,  that  affirmative  words  in  a  later  statute  do 
not  repeal  a  former,  unless  there  be  something  wholly  in- 
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Bxeh.  of  PUai,  consistent  in  the  provisions  of  the  two  statntes :  Rex  v. 
^^^^     Pnmey  {a). 

SiVSLOBOTB 

V. 

Smabt,  Jervis,  contra. — ^The  question  is,  whether  this  is  not  a 

matter  *'  otherwise  proTided  for "  than  by  the  first  act, 
within  the  meaning  of  the  37th  section.  The  words 
^'such  verdict'^  are  equivocal;  they  may  mean  either  a 
verdict  for  any  of  the  technical  defects  before  mentioned, 
or  a  verdict  found  for  the  defendant,  generally ;  and  we 
must  look  to  the  rest  of  the  clause  to  ascertain  which  con- 
struction is  to  be  put  upon  them.  Now,  can  it  be  supposed 
that  the  legislature  intended  to  repeal  that  branch  of  the 
8  Geo.  8,  c.  19,  s.  81,  which  relates  to  judgment  for  the 
defendant  on  demurrer,  but  to  leave  that  part  as  to  judg* 
ment  on  a  verdict  unrepealed  ?  Again,  according  to  the 
construction  contended  for  on  the  other  side,  where  the 
plaintiff  has  no  cause  of  action  at  all,  and  is  therefore 
nonsuited,  he  is  to  pay  single  costs  only ;  but  if  he  have  a 
prim&  facie  case,  which  is  answered  by  the  defendant,  who 
therefore  obtains  a  verdict,  he  is  to  pay  treble  costs.  It  is 
plain,  therefore,  that  the  matter  of  costs  is  by  the  second 
act  *'  otherwise  provided  for,''  and  the  first  act  is  not,  as  to 
this  matter,  incorporated  into  it. 

Lord  Abingsb,  C.  B. — I  think  the  construction  put  by 
Mr.  JervU  upon  this  act  of  Parliament  is  the  right  one. 
The  words  "such  verdict ''have  undoubtedly  some  ambi- 
guity,  but  I  think  they  may  most  reasonably  be  construed 
as  meaning  a  verdict  given  by  the  jury  for  the  defendant, 
and  that  they  were  not  meant  to  be  restricted  to  the  par- 
ticular cases  before  mentioned,  some  of  which  are  men- 
tioned also  in  the  first  act. 

Parks,  B. — I  am  of  the  same  opinion.     I  think  the 

(a)  2  B.  &  Cr.  322 ;  3  D.  &  R.  578. 
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36th  section  of  the  new  act  meant  to  provide  for  all  the  cases  Bxch,  of  puatt 
which  had  been  provided  for  by  the  corresponding  clause 
of  the  old  act ;  and  by  construing  *'  such  verdict ''  to  mean 
a  verdict  for  the  defendant^  we  give  it  that  effect,  and  make 
the  two  clauses  uniform :  whereas,  if  we  construe  the  words 
as  applying  only  to  the  cases  of  those  technical  defects 
previously  mentioned  in  the  act,  the  incongruity  is  intro- 
duced  which  has  been  pointed  out  by  Mr.  Jervis. 

OuBNET,  B.^  and  Rolwe,  B.^  concurred. 

Eule  absolute. 


CaBLON  v.  EeNEALT.  JViw.  22. 

Assumpsit  by  the  indorsee  against  the  maker  of  a  Where  a  pro- 
promissory  note.    The  declaration  stated,  that  the  defend*  ^yabie  by  ^  *' 
ant  on  &c.  made  his  promissory  note  in  writing,  and  de-  ["b*^™^"^^' 
livered  the  same  to  T.  C,  and  thereby  promised  to  pay  the  condition,  that 

on  default 

said  T.  C,  or  order,  52/.  10^.,  by  two  equal  instalments^  being  made  in 
on  the  1st  of  May,  1843,  and  the  Ist  of  November,  1843,  K,^^"t'.S^enl 
and  that  the  whole  amount,  52/.  10^.,  should  become  im-  **»«  ^'^oie 

amount  shall 

mediately  payable  on  default  being  made  in  payment  of  become  imme- 
the  first  instalment.    The  declaration  then  averred,  that  tiie'L^te^Yas-** 
T.  C.  indorsed  the  note  to  the  plaintiff;  that  the  defendant  f^l^l  g'JJ"; 
made  default  in  payment  of  the  first  instalment,  and  that  Anne,  c.  9, 

,      ,      _  .  ,     ,  -    ,  *"<*  on  default 

he  had  not  paid  the  amount  of  the  note.  .  being  made  by 

Special  demurrer,  on  the  ground  that,  the  second  instal-  pay  "e^i*^of  the 
ment  on  the  said  promissory  note  being  made  payable  by  fira'^Jnstaiment, 
way  of  condition  and  penalty  immediately  on  default  in  liable  for  the 

_     _        ^         ,  ,  ,  ,  -      whole  amount 

payment  of  the  first  mstalment,  the  note  was  not  made 
according  to  the  custom  of  merchants  with  regard  to  in- 
land bills  of  exchange,  and  consequently  the  title  thereto, 
and  the  right  of  action  thereon,  could  not  pass  by  indorse- 
ment.— Joinder  in  demurrer. 
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Exeh,  ofPUoM,  Lush,  in  support  of  the  demurrer. — ^The  question  in  this 
'  *  case  is^  whether  a  note  in  this  form  is  assignable  within 
the  stat  3  &  4  Anne^  c  9.  There  is  no  case  directly  in 
pointy  and  the  Court  therefore  has  to  determine  the  ques- 
tion on  general  principles.  Now^  it  is  the  essential  charac- 
teristic of  a  negotiable  instrument,  that  the  rights  and 
liabilities  of  the  several  parties  to  it  shall  be  the  same  in 
their  nature,  subject  only  to  differences  in  degree.  This 
Court  has  undoubtedly  decided  already  that  a  promissory 
note  payable  by  instalments  is  good,  and  that  the  days  of 
grace  are  to  be  allowed  on  it :  Ortdge  v.  Sherborne  (a).  But 
this  is  a  different  case.  Here,  by  the  terms  of  the  note, 
the  whole  amount  is  to  become  payable  on  default  being 
made  in  payment  of  the  first  instalment.  Does  the  original 
three  days'  grace  apply  to  that  payment  of  the  whole 
amount,  the  payment  of  the  second  instalment  being  by 
the  contract  accelerated  in  that  event  ?  If  there  be  no  de- 
fault in  payment  of  the  first  instalment,  the  defendant  is 
entitled  to  three  days'  grace  on  the  second :  if  he  makes 
default,  is  he  to  have  the  same  privilege?  If  so,  the 
declaration  would  be  bad  for  not  averring  presentment, 
the  second  payment  being  in  the  nature  of  a  forfeiture, 
[^Parke,  B. — ^No ;  he  must  take  care  to  pay  the  first  instal- 
ment when  due,  and  if  he  makes  default  in  doing*  so,  he 
contracts  to  pay  the  whole.]  Then  what  is  the  liability  of 
the  indorser  ? — ^is  he  liable  in  such  case  to  the  payment  of 
the  whole  ?  or  ought  he  not  to  have  the  same  opportunity 
of  paying  the  first  instalment,  and  saving  the  forfeiture,  as 
the  maker  had  ?  His  contract  is  to  pay  each  instalment 
as  it  becomes  due,  if  the  maker  does  not ;  but  he  has  no 
opportunity  of  paying  the  first  and  saving  the  forfeiture. 
\Parkey  B. — ^Nor  has  the  indorser  of  a  bill  ever  any  oppor- 
tunity of  paying  by  the  acceptor.]  But  there  he  knows 
what  he  has  to  pay ;  here  there  is  a  different  contract  as  to 

(a)  11M.&  W.374. 
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the  maker  and  the  indorser.     [Lord  Abinffcr,  C.  B. — ^No;   Exeh.  ofPUatf 

the  indorser  promises  that  the  maker  shall  pay  the  first 

instalment,  or,  if  he  does  not,  that  he  shall  pay  the  whole. 

Parke,  B. — He  is  responsible  for  the  maker's  performing 

the  whole  of  his  contract.]     The  accelerated  payment  of 

the  second  instalment  is  in  the  nature  of  a  penalty,  for 

which  subsequent  parties  cannot  be  liable.     The  liability 

of  the  indorser  ought  not  to  be  made  to  depend  upon  a 

contingency  arising  upon  the  act  of  the  maker :  it  is  of 

the  essence  of  such  an  instrument  that  every  party  to  it 

shall  know  what  amount  he  is  to  provide  for. 


Hance,  contrk,  was  not  called  upon. 


Lord  Abinger,  C.  B. — Suppose  the  case  of  a  note  pay- 
able ten  days  after  sight — ^there  the  subsequent  parties  do 
not  know  when  they  are  to  be  called  upon.  I  think  there 
is  no  ground  for  saying  the  defendant  is  not  liable. 

Pabks,  B. — Now,  to  hold  that  actions  could  not  be 
maintained  upon  such  notes  as  this,  would  be  to  impugn 
all  the  established  practice.  Almost  every  note  payable 
by  instalments  has  such  a  condition.  It  is  not  a  contin- 
gency— it  depends  on  the  act  of  the  maker  himself;  and 
on  his  default,  it  becomes  a  promissory  note  for  the  whole 
amount.  The  point  was  in  effect  determined  in  Oridge  v. 
Sherborne. 

OuBNET,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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JBjcck.  *^  Pleat, 
1843. 

Nov.  22. 

In  treflpass  for 
seizing  the 
plain  tiff's 
goods,  the  de- 
fendant pleaded 
a  judgment 
recoverc^d  by 
C.  against  F., 
and  a  fieri 
facias  sued  out 
thereon,  direct- 
ed to  the 
defendant  as 
sheriff",  com- 
manding him  to 
levy  on  the 
goods  of  F.,by 
virtue  of  which 
the  defendant 
seized  and  took 
in  execution 
**  the  »aid  goods 
and  chattels  of 
the  said  F.," 
quae  est  eadem : 
Held  bad  on 
demurrer. 

In  trespass 
de  bonis  aspor- 
tatis,  a  plea 
denying  that 
the  goods  are 
the  plaintiff's 
puts  in  issue 
the  property 
in,  as  well  as 
the  poueaeion 
of,  the  goods. 


Harrison  v.  Dixon^  Esq. 

X  RE  SPAS  B  for  seizing  and  taking  certain  goods^  eattle^ 
chattek^  and  effects  of  the  plaintiff. 

Plea,  that  before  and  at  the  said  time  when,  &c.,  to  wit^ 
on  kc.,  one  T.  Cooper  recovered  against  one  J.  Ford,  in  the 
Conrt  of  our  lady  the  Queen  &c.,  by  the  consideration  and 
judgment  of  the  said  Court,  a  certain  debt  of  £60,  and  also 
48^.  10s.  costs,  which  in  and  by  the  said  Court  were  ad- 
judged to  the  «aid  T.  Cooper  and  with  his  assent,  for  his 
damages  which  he  had  sustained,  as  well  by  occasion  of  the 
detaining  the  said  debt,  as  for  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  expended,  whereof  the 
said  J.  Ford  was  convicted  (prout  patet  per  recordum) : 
that  afterwards,  and  before  the  said  time  when  &c.,  to  wit, 
on  &c.,  the  said  jtidgment  then  being  in  full  force,  and  the 
said  debt  and  damages  remaining  unpaid  and  unsatisfied, 
the  said  T.  Cooper,  on  the  10th  day  of  April,  1843,  for 
obtaining  satisfaction  thereof,  sued  and  prosecuted  out  of 
the  said  Court  of  our  lady  the  Queen  &c.  a  certain  writ 
of  our  said  lady  the  Queen,  called  a  fieri  facias,  directed 
to  the  sheriff  of  Cheshire,  by  which  said  writ  our  said 
lady  the  Queen  commanded  that  of  the  goods  and  chattels 
of  the  said  J.  Ford,  in  the  said  sheriff's  bailiwick^  he  should 
cause  to  be  levied  the  debt  and  damages  as  aforesaid,  and 
that  he  should  have  that  money  before  our  said  lady  the 
Queen,  at  Westminster  aforesaid,  immediately  after  the 
execution  thereof,  to  render  to  the  said  T.  Cooper  for  his 
damages  aforesaid,  and  that  the  said  sheriff  should  have 
there  then  that  writ;  which  said  writ  afterwards,  and  before 
the  delivery  thereof  to  the  said  sheriff  as  hereinbefore  men- 
tioned, to  wit,  on  &c.,  was  duly  indorsed  with  a  direction 
to  the  said  sheriff  to  levy  108/.  195.,  with  interest  thereon, 
as  in  the  said  writ  mentioned,  besides  1/.  10^.  for  fieri  facias 
and  warrant,  also  sheriff's  poundage^  ofScer's  fees,  and  all 
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other  incidental  expenses;  and  which  said  writ^  so  indorsedi  JBjsehs  rfPieoi, 
afterwards,  and  before  the  said  execution  thereof^  to  wit, 
on  &C,,  was  delivered  to  the  now  defendant,  who  then  and 
from  thence  until  and  at  and  after  the  execution  of  the  said 
writ,  was  the  sheriff  of  the  said  county  of  Chester,  to  be 
executed  in  due  form  of  law ;  by  virtue  of  which  said  writ, 
the  defendant,  so  being  the  sheriff  of  Chester  aforesaid, 
afterwards,  and  before  the  return  of  the  said  writ,  and  at 
the  said  time  when,  &;c.,  did  seize  and  take  in  execution 
tie  said  goods  and  chattels  of  the  said  J.  Ford,  for  the  pur- 
pose of  levying  the  monies  so  directed  to  be  levied  by  the 
said  indorsement  on  the  said  writ,  and  by  the  said  warrant, 
as  aforesaid,  and  did  then,  by  sale  thereof,  levy  a  certain 
sum  of  money,  to  wit,  the  sum  of  j£lOO,  part  and  parcel  of 
the  debt  and  damages,  costs  and  charges,  as  aforesaid,  as  he 
lawfully  might  for  the  cause  aforesaid;  which  are  the  said 
several  alleged  trespasses  whereof  the  plaintiff  hath  above 
complained  against  the  defendant. — Verification. 

Special  demurrer,  assigning  for  causes,  that  the  said  plea 
amounts  to  the  general  issue,  or  to  an  argumentative  tra* 
verse  that  the  goods  and  chattels  in  the  declaration  men- 
tioned were  the  goods  and  chattels  of  the  plaintiff,  and 
gives  no  colour  of  title  to  the  plaintiff,  and  should  have 
been  pleaded  by  way  of  a  direct  denial  that  the  said  goods 
and  chattels  were  the  plaintiff's  at  the  time  when  &c. :  and 
also  for  that  the  allegation  in  the  plea,  that  the  defendant 
did  seize  and  take  in  execution  the  said  goods  and  chattels 
of  the  said  J.  Ford,  is  unintelligible  and  ambiguous,  inas- 
much as  no  particular  goods  and  chattels  of  the  said  J. 
Ford  are  previously  mentioned  in  the  plea  or  declaration; 
and  if  the  defendant  means  thereby  that  he  took  the  goods 
and  chattels  in  the  declaration  mentioned,  he  should  have 
averred  directly  that  they  were  the  goods  and  chattels  of 
J.  Ford  at  the  said  time  when  8cc. :  and  for  that  the  aver- 
ment in  the  plea,  *'  wbich  are  the  said  several  alleged  tres- 
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Exeh.qfPUat,  passcs^  of  which  the  plaintiff  hath  above  thereof  com- 
plained/'  is  repugnant  to  and  inconsistent  with  the  fore- 
going allegations  of  the  plea^  or  is  at  least  only  an  argu- 
mentative and  not  a  direct  allegation  that  the  goods  and 
chattels  in  the  declaration  mentioned  were  the  goods  and 
chattels  of  the  said  J.  Ford :  and  also  for  that  the  plea 
does  not  traverse^  nor  confess  and  avoids  the  trespasses  as 
to  the  cattle  or  effects  in  the  declaration  mentioned^  nor 
even  as  to  the  goods  and  chattels  therein  mentioned^  and 
leaves  the  declaration  wholly  unanswered^  as  to  the  tres- 
passes to  the  cattle  and  effects  therein  mentioned. — Joinder 
in  demurrer. 

Webby,  in  support  of  the  demurrer. — ^This  plea  is  clearly 
bad.  It  does  not  admit  a  conversion;  or  if  it  does^  it 
amounts  to  an  argumentative  traverse  of  the  plaintiff's 
possession ;  it  gives  no  colour  to  the  plaintiff;  it  does  not 
even  contain  a  direct  allegation  that  the  goods  seized  were 
the  goods  of  Ford. — He  was  stopped  by  the  Court,  who 
called  on 

Atkinson  to  support  the  plea.— The  plea  is  good  by  way 
of  confession  and  avoidance.  The  question  depends  on 
the  effect  of  the  plea  of  '^  not  possessed,'^  in  such  an  action. 
Here  the  plea  admits  an  actiial  possession  of  the  goods 
seized  in  the  plaintiff,  but  alleges  that  they  were  the  goods 
of  Ford,  against  whom  the  execution  issued;  and  it  cour 
dudes  with  an  averment  of  quae  est  eadem.  [Lord  Abin- 
ger,  C.  B. — It  seems  to  be  a  contradiction  in  terms ;  the 
defendant  says  that  he  seized  the  goods  of  another  man, 
which  is  the  same  seizure  that  the  plaintiff  complains  of  in 
respect  to  his  goods.]  In  an  action  of  trespass,  the  plea  of 
''  not  possessed  '^  does  not  put  in  issue  the  property  in  the 
goods,  but  only  the  fact  of  possession ;  in  the  present  case, 
therefore,  the  plaintiff  must  have  obtained  a  verdict  on  that 
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pleaj  because  he  had  the  possemon,  thoagh  the  property   E*ch.  of  PUas, 


was  in  another.  In  the  late  case  oiWhUtington  v.  BoxaU  {a), 
which  was  an  action  of  trespass  for  breaking  and  entering 
the  plaintiff's  close  called  the  garden^  and  gathering  his 
fruit,  to  which  the  defendant  pleaded  that  the  close,  trees, 
and  fruit  were  not  the  property  of  the  plaintiff,  the  Court 
of  Queen's  Bench,  after  full  consideration,  held  that  the 
plea  put  in  issue  the  possession  only,  and  not  the  title  to 
the  close.  [Parke,  B. — ^The  case  of  Pumell  v.  Younff  (b)  is 
a  decision  of  this  Court  to  the  contrary.  But  in  truth  the 
case  of  WMttington  v.  Boxall  has  no  application  to  the  pre- 
sent case,  which  is  an  action  for  a  trespass  to  goods :  here 
the  only  question  is,  whether  it  can  be  any  justification 
for  taking  the  plaintiff's  goods,  to  shew  that  a  writ  issued 
against  the  goods  of  another  person.]  It  must  be  con- 
ceded, that,  if  Pumell  v.  Young  be  still  law,  this  plea  cannot 
be  supported ;  but  that  case  seems  to  have  been  overruled 
by  Whittington  v.  Boxall. 

Parke,  B. — The  defendant  should  have  denied  that  they 
were  the  goods  of  the  plaintiff.  The  doctrine  laid  down  by 
the  Court  of  Queen's  Bench  in  the  case  of  Whittington  v. 
BoxaU  is  applicable  to  land,  and  not  to  goods.  How  can  a 
defendant  dispute  the  plaintiff's  title  to  goods,  except  by 
denying  his  possession?  there  is  no  plea  of  liberum  tene- 
mentum  in  such  a  case.  This  Court  and  the  Court  of 
Queen's  Bench  have  certainly  come  to  a  different  decision 
on  the  same  point  \  the  Court  of  Queen's  Bench  having 
held  that  there  ought  to  be  a  special  plea  in  order  to 
dispute  the  plaintiff's  title,  as  distinguished  from  his  mere 
possession  :  we  have  thought  differently.  Before  the  New 
Rules,  the  general  issue,  not  guilty,  put  in  issue  the  plain- 
tiff's title,  because  under  that  plea  the  defendant  might 
dispute  both  the  fact  of  the  trespass,  and  also  the  fact  that 

(a)  12  Law  J.,  N.  S.,  Q.  B.,  318.  (6)  3  M.  &  W.  288. 
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Exeh.  t^  Pleat,  it  was  committed  on  the  plaintiff's  close.  Now,  the  plea 
denying  the  close  to  be  the  plaintiff^s  is  a  denial  of  his 
title  to  the  same  extent  as  he  wonld  have  been  obliged  to 
prove  it  under  the  general  issue.  In  this  case,  however, 
the  complaint  is,  that  the  defendant  took  the  plaintiff's 
goods ;  if  they  are  not  the  plaintiff's  goods,  the  defendant 
should  have  traversed  that  allegation. 


Lord  Abingek,  C.  B.,  and  Ournet,  B.,  concurred. 

Judgment  for  the  plaintiff. 


Nov.  15. 


.-Ti 


SoRSBiE  and  Others  v.  Park. 


Special  case.—  X  HIS  was  an  action  of  covenant,  tried  at  the  Nor- 
in**cotenant?°°'  thumbcrlaud  Summer  Assizes,  1842,  when  a  verdict  was 

stated,  that  the 
defendant  and 

others  having  formed  a  scheme  for  erecting,  hy  sabscription,  a  corn-market  at  Newcastle-upon- 
Tyne,  executed  a  deed-poll,  whereby  they  did,  for  themselves  severally  and  respectively,  cove- 
nant,  promise,  and  agree  to  and  with  each  other  to  advance  and  pay  the  several  sums  of  money 
subscribed  and  placed  opposite  their  respective  names,  for  erecting  the  corn-market,  subject  to 
such  alterations  as  should  be  thought  convenient  by  the  general  committee  appointed  by  the  sub- 
scribers, within  four  years,  and  also  to  make  such  payments  in  respect  of  the  said  shares  as 
should  be  deemed  expedient  by  such  committee ;  and  the  said  subscribers  and  the  defendant  did, 
for  themselves  severally  and  respectively,  and  for  their  respective  executors  and  administrators, 
severally  promise  and  agree  with  the  piaintiffe,  in  case  of  the  default  of  such  committee  to  require 
such  payments  within  four  years,  then  to  make  such  payments  unto  such  persons  and  in  such 
proportions  as  should  be  required  by  the  plaintiffs.  It  then  averred  that  the  plaintiffs  did  not 
subscribe  any  sum  of  money,  but  became  parties  to  the  deed,  in  order  that,  in  case  of  the  defiiult 
of  the  committee  to  require  such  payments  within  four  years,  they  might  receive  or  appoint 
such  payments  from  the  subscribers,  on  behalf  of  the  mayor,  &c. ;  that  the  defandant  sub- 
scribed to  the  deed  for  the  sum  of  £500 ;  that  the  committee  made  default  in  requiring  the 
shareholders  and  the  defendant  to  make  any  payment  within  four  years :  wherefore  the  plain- 
tiffs, after  the  said  four  years,  required  the  defendant  to  pay  ^150  in  respect  of  his  shares. 
Breach,  the  non-payment  thereof.  The  Court  were  to  be  at  liberty  to  refer  to  the  deed-poll ;  and, 
on  reference  to  it,  it  appeared  that  the  covenant  was  by  the  subscribers  to  and  with  each  other , 
and  to  and  with  the  plaintiffe : — Heldy  that  this  was  primd  facie  a  joint  covenant  with  the 
subscribers  and  the  plaintiffs,  and  not  a  several  covenant  with  the  plaintiffs  alone ;  secondly, 
that  it  did  not  appear  from  the  deed  that  the  plaintiffs  had  a  separate  interest,  and  that  the 
subscribers  and  the  plaintiffs  ought  to  have  sued  jointly. 

Where  the  words  of  a  covenant  are  expressly  joint,  it  will  be  so  construed,  although  the 
interest  may  be  several,  and  vice  vers& ;  but  where  the  words  are  ambiguous  in  this  respect, 
they  may  be  construed  to  be  joint  or  several,  according  to  the  interest. 
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found  for  the  plaintiffs  on  all  the  issues^  subject  to  the  ^E«c//.  o/puom, 
opinion  of  the  Court  on  the  following  special  case : —  - 

The  declaration  stated^  that  whereas^  after  the  passing  SoasBia 
of  a  local  act  of  Parliament^  26  Geo.  3^  intituled  *'  An  Act  Pakk. 
for  widening^  &c.  the  streets  and  other  public  places,  and 
for  opening  new  streets^  markets^  and  passages  within  the 
town  of  Newcastle-upon-Tyne/^  &c.,  and  before  the  mak- 
ing of  the  articles  of  agreement  and  deed-poll  therein- 
after mentioned^  to  wit^  on  &c.,  a  certain  scheme  was  set 
on  foot  and  entertained  by  divers  persons^  and,  amongst 
others,  by  T.  Featherston,  T.  Doubleday,  J.  C.  Ander- 
son, J.  B.  Featherston,  and  T.  Anderson,  the  defendant, 
the  then  mayor,  aldermen,  and  common  council  of  the 
town  of  Newcastle-upon-TY^*®  for  ^^  t™^  being,  and  the 
mayor  and  burgesses  of  the  same  town,  viz.  a  scheme 
for  erecting  and  completing,  by  subscription,  in  the  same 
town,  a  covered  corn-market  or  corn-exchange,  with  avenues 
and  approaches  thereto,  and  for  the  purchase,  by  the  said 
mayor,  &c.,  of  the  same  market  when  erected  and  com- 
pleted: and  whereas,  by  certain  articles  of  agreement 
made  and  entered  into  between  the  said  T.  F.,  T.  D., 
J.  C.  A.,  J.  B.  F.,  and  T.  A.,  being  five  of  the  subscribers, 
of  the  first  part ;  the  mayor,  aldermen,  and  common  coun- 
cil, of  the  second  part ;  and  the  mayor  and  burgesses  of 
the  said  town,  of  the  third  part;  it  was  witnessed,  that 
they  the  parties  thereto  of  the  first  part,  at  the  request  of 
the  said  mayor,  &c.,  for  themselves  and  each  and  every  of 
them,  their  and  each  and  every  of  their  heirs,  executors, 
and  administrators,  jointly  and  severally  did,  and  each  of 
them  did,  in  consideration  of  the  sum  of  £5000,  to  be  paid 
as  thereinafter  mentioned,  covenant,  promise,  declare,  and 
agree  to  and  with  the  said  mayor,  aldermen,  apd  common 
council,  and  their  successors,  and  to  and  with  the  said 
mayor  and  burgesses  and  their  successors,  in  manner  fol- 
lowing, that  is  to  say,  that  they  the  said  persons,  parties 

l2 
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Bxeh.  of  Pleas,  thereto  of  the  first  part,  should  and  would,  within  the  space 
1843.        ^f  gj^  years  from  the  date  thereof,  make,  erect,  &c.  a 
covered  corn-market  or  corn-exchange,  with  avenues  and 
approaches  thereto,  and  also  should  and  would,  as  soon  as 
conveniently  might  be  after  the  making  and  erecting  of 
the  said  corn-market  or  corn-exchange,  sell  and  convey  the 
same,  and  the  freehold  and  inheritance  thereof,  unto  and 
to  the  use  of  the  said  mayor  and  burgesses,  and  their  suc- 
cessors, at  or  for  the  price  or  sum  of  £5000.     [Then  fol- 
lowed a  covenant,  by  the  mayor,  aldermen,  and  common 
council,  and  the  mayor  and  burgesses,  to  purchase  the  said 
corn-market  at  the  said  sum  of  £5000.]     And  whereas 
the  covenants  and  agreements  so  entered  into  by  the  said 
parties  thereto  of  the  said  first  part  were  so  entered  into 
by  them  for  and  on  behalf  of  themselves  and  others,  the 
subscribers  thereinafter  mentioned :  and  whereas,  also,  for 
carrying  into  effect  the  said  scheme,  by  a  certain  deed-poll 
of  even  date  with  the  said  articles,  the  several  persons 
whose  hands  and  seals  were  thereunto  subscribed  (of  whom 
the  defendant  was  one,  and  the  said  T.  F.,  T.  D.,  J.  C.  A., 
J.  R.  F.,  and  T.  A.,  were  others)  did,  for  themselves  severally 
and  respectively,  and  for  their  respective  heirs,  executors, 
and  administrators,  thereby  severally  covenant,  promise,  and 
agree  to  and  with  each  other,  and  the  executors,  admini- 
strators, and  assigns  of  each  other  respectively,  to  advance 
and  pay  the  several  sums  of  money  respectively  subscribed 
and  placed  opposite  their  respective  names,  for  the  purpose 
of  erecting  a  corn-market  in  Newcastle-upon-Tyne,  subject 
to  such  alterations  as  should  be  thought  convenient  by  the 
general  committee  for  the  time  being  appointed  by  the 
subscribers,  and  also  to  complete  the  said  corn-market 
within  four  years,  and  also  to  make  such  payments  in 
respect  of  the  said  several  and  respective  shares  as  should 
be  deemed  expedient  by  such  committee;   and  the  said 
several  persons  whose  hands  and  seals  were  so  to  the  said 
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deed-poll  subscribed  and  set  as  aforesaid,  of  whom  the  sdd   £*eh.  ofPUat, 

1843 

defendant  was  one^  did^  for' themselves  severally  and  respect- 
weh/y  and  for  their  respective  heirs,  executors,  and  admini- 
strators, severally  promise  and  agree  to  and  with  the  phin^ 
i^8  in  manner  following,  that  is  to  say,  in  case  of  the 
de&ult  of  such  committee  to  require  such  payments  within 
four  years,  then  to  make  such  payments  unto  such  per- 
sons, and  at  such  times  and  in  such  proportions,  as  should 
be  required  by  the  plaintiffs,  and  that  the  said  monies 
should  be  applied  for  the  purposes  aforesaid,  or  some  of 
them,  in  such  manner  as  the  said  mayor,  &c.  should  direct. 
And  the  plaintiffs  say,  that  they  did  not,  nor  did  any  of 
them,  subscribe  any  sxun  or  sums  of  money  for  the  pur- 
poses in  the  said  deed-poll  mentioned,  or  any  of  them ;  and 
that  they  became  parties  to  the  said  deed-poll,  and  such 
covenants  therein  as  above  mentioned,  in  order  that  they, 
in  case  of  the  default  of  the  committee  in  the  deed-poll 
mentioned  to  require  such  payments  within  four  years 
next  ensuing  the  date  thereof,  might  receive  or  appoint 
such  payments  from  the  said  subscribers,  for  and  on  behalf 
of  the  said  mayor,  &c.,  to  the  intent  that  the  first-recited 
articles  of  agreement  might  be  carried  into  full  effect.  And 
the  plaintiffs  further  say,  that  the  said  defendant  did,  on 
&c.,  subscribe  the  said  deed-poll  for  the  sum  of  dE500, 
which  was  then  and  there  subscribed  and  placed  by  the 
said  defendant  opposite  to  his  seal  and  name ;  that,  after 
the  making  of  the  said  deed-poll,  a  general  committee  was 
appointed  in  pursuance  of  the  said  deed,  and  that  the  said 
committee  did  make  default  in  requiring  the  shareholders, 
and,  amongst  others,  the  defendant,  to  make  any  payment 
in  respect  of  their  respective  shares,  except  to  an  amount 
after  the  rate  of  £20  per  cent,  upon  each  of  the  said  shares, 
within  the  space  of  four  years  from  the  date  of  the  said 
deed ;  that  thereupon  the  plaintiffs,  after  the  expiration  of 
the  said  four  years,  and  a  reasonable  time  before  the  day 
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Ereh.  ofPteat,  of  payment  thereinafter  next  mentioned^  to  wit,  on  &c.,  did 
1843.  gj^g  notice  and  require  the  defendant  to  pay,  on  &c.,  to 
William  Chapman,  Esq.,  at  &c.,  the  sum  of  £150,  for  and 
in  respect  of  his  said  shares,  being  a  call  after  the  rate  of 
£30  per  cent,  upon  his  said  shares,  to  be  applied  for  the 
purposes  mentioned  in  the  said  deed,  or  some  of  them. 
Breach,  the  non-payment  thereof  at  the  time  and  place 
mentioned  in  the  notice,  or  at  any  time  since,  to  the  said 
W.  Chapman,  or  to  the  plaintiflfis,  or  any  person  on  their 
behalf. 

The  defendant  pleaded  non  est  factum,  and  several  spe- 
cial pleas. 

The  Court  was  to  be  at  liberty  (inter  alia)  to  refer  to 
the  deed-poll  and  the  articles  of  agreement. 

It  was  proved  that  certain  alterations  had  been  made  in 
the  deed  prior  to  its  execution,  for  the  purpose  of  giving 
the  corporation  some  control  in  the  execution  of  the  con- 
tract, and  to  facilitate  the  performance  of  the  articles  of 
agreement.  The  case  for  the  plaintiffs  having  been  closed, 
a  verdict  was  taken  for  them,  by  consent,  upon  all  the 
issues,  damages  £150,  subject  to  the  following,  amongst 
other,  objections  on  the  part  of  the  defendant : — ^That,  as 
to  the  first  issue,  there  was  a  material  variance  between 
the  deed-poll  set  out  in  the  declaration,  and  the  instrument 
offered  in  proof;  and,  secondly,  that  the  plaintiffs  could  not 
sustain  the  present  action  on  the  deed  offered  in  proof, 
without  joining  other  parties  as  plaintiffs.  If  the  Court 
should  be  of  opinion,  under  these  circumstances,  that  the 
verdict  ought  to  have  been  for  the  defendant  upon  the  first 
or  other  issues,  the  verdict  upon  such  issues  or  issue  was 
to  be  set  aside,  and  a  verdict  entered  for  the  defendant ; 
but  otherwise  the  present  verdict  was  to  stand. 

The  deed-poll  to  which  reference  is  made  in  the  case 
commenced  as  follows : — ^We  whose  hands  and  seals  are 
hereunto  subscribed  and  set,  for  ourselves  severally  and 
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Mspectively,  and  for  our  respective  heirs,  executors,  and  -ExcA.  «fPUa$, 
administrators,  do  hereby  severally  covenant,  promise,  and    v  '  . 

agree  to  and  with  each  other,  and  the  executors,  admini-  Sorsbib 
atrators  and  assigns  of  each  other  respectively,  and  to  and  Park. 
mth  Benyamin  Sorsbie,  George  Shadforth,  and  William 
Smith,  [the  plaintiffs],  their  executors  and  administrators,  in 
manner  following,  that  is  to  say :  To  advance  and  pay  the 
several  sums  of  money  respectively  subscribed  and  placed 
by  US  opposite  to  or  against  our  respective  seals  and  names 
hereunder  written,  for  the  purpose  of  purchasing  and  pull- 
ing down  and  removing  the  houses,  shops,  &c. ;  and  also 
for  the  purpose  (if  the  general  committee  for  the  time  being 
appointed  by  the  subscribers  hereunto  or  the  major  part 
of  them  assembled  at  any  meeting  shall  deem  it  expedient) 
of  obtaining  or  endeavouring  to  obtain  an  act  or  acts  of 
Parliament  for  authorizing  the  purposes  aforesaid;  and 
also  to  complete  the  corn-exchange  and  corn-market  and 
other  buildings  and  improvements  comprised  and  describ- 
ed in  such  plan  and  specification  as  aforesaid  within  the 
space  of  four  years;  and  also  to  make  such  payments 
for  and  in  respect  of  our  several  and  respective  shares 
hereinafter  mentioned  to  such  person  and  persons,  and  at 
such  times,  and  in  such  proportions  as  shall  be  deemed  ex- 
pedient and  required  by  such  committee  as  aforesaid  for 
all  or  any  of  the  purposes  aforesaid.  And  in  case  of  the 
default  of  such  cotnmittee  to  require  such  payments  within 
the  space  of  four  years  next  ensuing,  then  unto  such  per- 
son and  persons,  and  at  such  times,  and  in  such  proportions 
as  shall  be  required  by  the  said  B.  Sorsbie,  G.  Shadforth, 
and  W.  Smith,  or  the  survivor  of  them,  or  the  executors  of 
such  survivor;  and  then  the  said  monies  shall  be  applied 
for  the  purposes  aforesaid  or  some  of  them  in  such  manner 
as  the  mayor,  aldermen,  and  common  council  of  the  said 
town  of  Newcastle-upon-Tyne  for  the  time  being,  or  the 
major  part  of  them,  shall  direct.    And  it  was  further  mu- 
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E*eh.  of  Pleat,  tuallv  understood  and  agreed  by  and  between  them  re^ 
^   ^  *  ^    spectively,  that  each  of  them  subscribing  the  sum  of  d650 
SoRSBiB      for  the  purposes  aforesaid  should  have  and  be  entitled  to 
Pa&k.        one  share  of  and  in  the  said  intended  exchange,  market- 
houses,  shops,  and  premises,  and  the  benefit  and  advantage 
resulting  therefrom,  (the  whole  shares  thereof  not  exceed- 
ing nine  hundred),  in  respect  of  each  sum  of  £50  so  sub- 
scribed, and  so  in  proportion  for  as  many  sums  of  £50  as 
they  should  respectively  subscribe  for.     And  that  such 
subscriber  should  only  be  answerable  or  responsible  to  the 
amount  of  the  share  or  shares  placed  by  him  opposite  to 
his  name  as  aforesaid,  and  not  to  any  greater  amount,  for 
or  in  respect  of  any  of  the  purposes  aforesaid. 

Stephen  Temple,  for  the  plaintiffs. — The  question  is, 
whether  the  plaintiffs  are  entitled  to  sue  alone  upon  this 
covenant,  or  whether  the  other  subscribers  ought  to  have 
been  joined  with  them.  The  defendant  contends,  that, 
this  being  a  covenant  with  the  subscribers  and  the  plain- 
tiffs, the  subscribers  ought  to  be  joined.  The  rule  is,  that 
where  the  interests  are  several,  although  the  covenant  is 
joint  in  its  form,  the  parties  may  sue  separately.  In  the 
notes  to  Eccleston  v.  Clipsham  (a),  it  is  said,  '^  So,  though  a 
man  covenant  with  two  or  more  jointly ^  yet,  if  the  interest 
and  cause  of  action  of  the  covenantees  be  several  and  not 
joint,  the  covenant  shall  be  taken  to  be  several,  and  each 
of  the  covenantees  may  bring  an  action  for  his  particular 
damage,  notwithstanding  the  words  of  the  covenant  are 
joint;  ''for  which  is  cited  Windham's  case  (A).  [Parke, 
B. — I  think  there  ought  to  be  some  words  capable  of  that 
construction.  When  the  words  are  ambiguous,  then  they 
may  be  construed  according  to  the  interest.]  In  Mr. 
Preston's  edition  of  Shep.  Touch.  166,  some  important 
observations  are  made  on  this  subject.     Mr.  Preston  says, 

(a)  1  Wm«.  Saund.,  p.  1.  (b)  5  Rep.  7. 
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''On  the  subject  of  joint  and  several  covenants,  that  emi-  Exdk.  ofPteoit 
nent  lawyer,  Sir  Vicary  Oibbs,  assumed  that  covenants  ^^^* 
must  necessarily  be  joint  or  several,  according  to  the  in- 
terest. The  language  was,  '  Wherever  the  interest  of  par- 
ties is  separate,  the  action  may  be  several,  notwithstanding 
the  terms  of  the  covenant  on  which  it  is  founded  may  be 
joint ;  and  where  the  interest  is  joint,  the  action  must  be 
joint,  although  the  covenant,  in  language,  purports  to  be 
joint  and  several :'  James  v.  Emery  (a).  With  great  defer- 
ence, however,  the  correct  rule  is,  that,  by  express  words, 
clearly  indicative  of  the  intention,  a  covenant  may  be  joint, 
or  joint  and  several  to,  or  with,  the  covenantors  or  covenan- 
tees, notwithstanding  the  interests  are  several :  Salk.  398 ; 
2  Boll.  Abr.  419.  So  they  may  be  several,  although  the  in- 
terests are  joint:  Williams's  note  to  1  Saund.  164,  166. 
But  the  implication  or  construction  of  law,  when  the  words 
are  ambiguous,  or  are  left  to  the  interpretation  of  law,  will 
be,  that  the  words  have  an  import  corresponding  to  the 
interest,  so  as  to  be  joint  when  the  interest  is  joint,  and 
several  when  the  interest  is  several;  notwithstanding  lan- 
guage which,  under  different  circumstances,  would  give  to 
the  covenant  a  different  effect/'  The  cases  cited  by  Mr. 
Preston,  however,  do  not  support  him  in  the  qualification 
he  would  introduce  into  the  rule  laid  down  in  James  v.  Emery. 
In  SUngshfs  case  {b),  where  the  covenant  was  held  to  be  joint, 
the  words  were  cum  guolibet  et  qualibet  eorum :  which  shews 
that,  in  construing  a  covenant,  the  interest  of  the  parties 
is  rather  to  be  regarded  than  the  precise  language  of  the 
deed.  In  Windham's  case,  the  Court  construed  the  words 
of  the  lease  distributively,  reddendo  singula  singulis, 
and  it  is  there  said,  that  *'  the  joint  words  of  the  parties 
shall  be  taken  respective  and  severally.  1.  Sometimes  in 
respect  of  the  several  interests  of  the  grantors/'  of  which 
instances  are  given.    ^'  2.  Sometimes  in  respect  of  the 

(fl)  5  Price,  533.  (6)  5  Rep.  18  a. 
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'   ^     shall  be  taken  several  in  respect  of  the  several  interests 

SoMBis  of  the  covenantees/'  In  all  cases  where  the  words  are 
Park.  joints  if  the  interest  be  several^  the  covenant  must  be  taken 
to  be  several.  [Parke,  B. — ^The  words  are  to  be  construed 
to  be  several^  if  they  are  capable  of  it,  and  the  interest  be 
several;  but  if  the  words  are  joints  they  cannot  be  so  con* 
strued.  That  is  what  Mr.  Preston  means — where  the  words 
are  expressly  joints  the  interest  being  several  cannot  control 
them.  I  think  you  will  find  no  case  that  goes  so  far  as  to 
say  that  the  deed  can  be  construed  according  to  the  in- 
terest^ where  the  words  are  unambiguous^  and  not  capable 
of  more  than  one  meaning.]  Here^  if  the  whole  context  of 
the  deed  be  considered,  the  words  are  not  unambiguous^  and 
there  appears  to  be  a  different  interest  between  the  sub- 
scribers and  the  plaintiffs :  for  although,  as  respects  the  first 
four  years,  the  covenant  of  the  defendant  is  made  jointly 
with  the  other  subscribers,  yet,  after  that  time,  (and  the 
action  is  for  a  breach  of  the  covenant  after  the  expiration 
of  the  four  years),  the  covenant  is  with  the  plaintiffs  alone. 
During  the  first  four  years  everything  is  to  be  managed  by 
the  committee  of  subscribers ;  but  after  the  four  years  the 
committee  have  nothing  to  do  with  it,  but  the  money  is  to 
be  paid  to  such  persons  as  shall  be  required  by  the  plain- 
tiffs :  after  that  period  the  interest  of  the  subscribers  ter* 
minates.  As,  therefore,  the  plaintiffs,  after  the  expiration 
of  the  four  years,  have  an  interest  distinct  from  that  of  the 
other  subscribers,  the  action  is  properly  brought  by  them 
without  joining  the  other  covenantees.  Effect  cannot  be 
given  to  the  deed-poll,  without  construing  the  interest  to 
be  several.  The  ground  on  which  a  separate  action  can- 
not be  brought  when  the  interest  is  joint  is,  that  several 
actions  might  be  brought  for  one  and  the  same  thing. 
[Lord  Abinger,  C.  B. — Had  not  each  individual  share- 
holder a  joint  interest  in  the  speculation  during  the  whole 
period?]     It  may  or  may  not  be  that  the  subscribers  may 


MICHABLMAS   TEBM,   7  VICT.  155 

have  an  interest  to  the  end  and  completion  of  the  con-  ^*ck.  of  Pleats 

1843 
tract.     Unless  it  necessarily  follows  that  all  the  subscribers 

have  an  interest  in  carrying  it  into  effect^  the  corpora- 
tion* should  do  so.  In  Withers  v.  Bircham  {a),  where,  by 
deed  reciting  the  previous  grant  of  two  distinct  annui- 
ties to  A.  and  B.  during  the  life  of  the  grantors  and  the 
survivor,  it  was  witnessed  that  C.  covenanted  with  A.  and 
B.,  and  their  executors,  to  pay  the  annuities,  or  either  of 
them,  when  the  grantors  should  make  default  in  payment, 
and  A.  died;  it  was  held,  that,  the  interest  in  the  annuities 
being  several,  the  covenant  was  also  several,  and  that  the 
annuity  granted  to  A.  being  in  arrear,  his  executor  might 
maintain  an  action  against  C.  There  the  Court  recognizes 
the  rule  established  by  the  authorities  cited  in  the  note^to 
Eccleston  y.Clipsham,  as  being,  "  that  wherever  the  in- 
terest of  the  covenantees  is  joint,  although  the  covenant 
be  in  terms  joint  and  several,  the  action  follows  the  nature 
of  the  interest,  and  must  be  brought  in  the  name  of  all  the 
covenantees;  but,  where  the  interest  of  the  covenantees  is 
several,  they  may  maintain  separate  actions,  although  the 
language  of  the  covenant  be  joint.''  It  is  admitted  that 
that  case  does  not  carry  the  law  farther,  but  it  shews  that 
the  only  question  is  whether  the  interest  is  several  or 
joint ;  and  this  may  well  bear  the  construction  of  a  separ- 
ate covenant.  [Ro^e,  B. — ^The  only  ground  for  contend- 
ing so  is  the  difficulty  of  suing  by  all  jointly.  Parke^ 
B. — ^Would  not  that  difficulty  exist  during  the  first  four 
years  also?  Could  the  shareholders  sue  without  the  plain- 
tiffs during  the  first  four  years?]  The  deed  leaves  the 
whole  interest  and  management  to  the  subscribers  for  the 
period  of  four  years,  which  was  thought  to  be  a  reason- 
able time  for  the  contract  to  be  completed.  It  is  not 
necessary  for  the  plaintiffs  to  make  out,  that,  at  the  end  of 

(fl)  3  B.  &  Cr.  255. 
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interest;  it  is  sufficient  to  shew  that  they  may  have  ceased. 
The  intention  was,  that  the  plaintiffs  should  be  the  persons 
to  sue  al  the  expiration  of  that  period. 

KeHy,  contrk. — The  plaintiffs  cannot  be  allowed  to  sue 
alone  without  subverting  all  the  principles  which  have  been 
established  by  a  long  course  of  decided  cases.  This  is, 
in  its  very  terms,  a  joint  covenant,  without  any  words  of 
severalty,  or  from  which  a  severance  can  be  implied.  The 
defendant  covenants  with  the  other  subscribers  and  with 
the  plaintiffs;  he  does  not  covenant  with  each  of  them. 
Then,  upon  all  the  authorities  and  principles  which  have 
been  relied  on  by  the  plaintiffs,  how  does  the  question 
of  interest  arise  ?  In  Withers  v.  BtrcTiam,  there  were  clearly 
words  of  severalty.  Besides,  here,  if  it  be  necessary  to 
consider  the  question  of  interest,  the  shareholders  had  just 
as  much  an  interest  as  in  any  covenant  to  be  performed 
within  the  four  years.  [He  was  then  stopped  by  the 
Court.] 

Lord  Abinoer,  C.  B. — ^When  this  case  was  before  us  on 
a  former  occasion  {a),  we  were  anxious  to  have  the  whole 
deed  before  us,  that  we  might  find  out  of  the  four  comers 
of  it,  if  possible,  some  distinct  appearance  of  a  several 
interest,  which  might  authorize  the  construction  Mr.  Tem^ 
pie  contends  for,  and  therefore  we  desired  it  might  be 
produced  before  ns  in  such  a  form  as  to  raise  the  argu- 
ment properly  upon  the  deed.  It  is  now  before  us,  and 
it  seems  to  me  that  no  part  of  it  points  out  the  certainty, 
or  even  the  probability,  of  a  several  interest  in  the  par- 
ties. I  think  the  rule  is  plain  and  certain,  and  requires 
no  authority ;  it  is  correctly  stated  by  Mr.  Preston  in  the 

(a)  In  Trinity  Term,  1843. 
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passage  in  Shep.  Touch.,  which  Mr.  7%»^pfe  has  cited.    SxeU,  ef  Pieas^ 
Where  the  words  of  a  covenant  are  in  their  nature  ambi-     ^         ' 
guous,  so  that  they  may  be  construed  either  way,  then 
the  deed  in  which  they  are  inserted  supplies  the  mode  of 
their  construction.    If  it  exhibit  a  several  interest  in  the 
parties,  you  may  construe  it  as  a  several  covenant,  and  vice 
versi.  But  there  is  no  rule  to  say  that  words  which  are  ex- 
pressly a  joint  covenant  by  several  persons  shall  be  con- 
strued as  a  several  covenant,  unless  there  is  something  to 
lead  to  that  construction.    Where  there  are  several  parties, 
if  the  interest  is  joint,  the  covenant  is  construed  as  a  joint 
covenant.    If  a  party  covenants  with  A.  and  B.  to  do  some- 
thing for  B.,  and  the  words  themselves  are  otherwise  free 
firom  ambiguity,  it  must  be  a  joint  covenant.    In  the  case 
of  WUhers  v.  Bircham  (a),  the  very  word  '*  either ''  intro- 
duced an  ambiguity;  because  it  could  not  have  been  meant 
as  a  covenant  that  the  parties  were  both  to  do  that  which 
might  be  done  by  one  only;  the  words  were  ''or  either  of 
them,''  and  that  might  be  a  sufficient  reason  in  that  case 
why  the  covenant  was  held  to  be  several,  because  the  in- 
terest was  several.    But  I  am  sorry  to  say  we  see  no  ground 
upon  this  deed,  or  any  part  of  it,  to  justify  such  an  inter- 
pretation.   The  covenant  is  clearly  a  joint  covenant;  but, 
even  if  it  were  ambiguous,  there  is  nothing  in  the  whole  of 
the  deed  to  shew  that  there  is  such  a  several  interest  as  ta 
justify  us  in  construing  it  otherwise.    I  am  afraid,  there« 
fore,  there  must  be  judgment  for  the  defendant  upon  that 
issue. 

Pabke,  B. — I  concur  with  my  Lord  in  the  view  he  has 
taken  of  this  case,  although,  when  the  case  was  before  the 
Court  upon  the  first  argument,  I  had  some  little  doubt 
about  it,  and  was  desirous  of  seeing  whether  any  light 
could  be  thrown  upon  it  by  having  the  whole  deed  stated 

(a)  3  B.  &  Cr.  264. 
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Ejceh,  of  Pleat,  bore  date  beyond  six  years;  the  other  three  were  within 
^         *.     the  six  years.    There  was  also  a  count  on  an  account 

Ceipps       stated. 

i)/^j.  The  defendant  pleaded^  as  to  all  the  counts  on  the  pro- 

missory notes,  first,  that  he  did  not  make  them ;  and,  se- 
condly^ that  Lediard  did  not  indorse  them  to  the  plainti£fs ; 
thirdly,  he  pleaded  to  the  first  ten  counts  the  Statute  of 
Limitations ;  fourthly,  to  all  the  counts  on  the  notes,  that, 
after  making  the  said  promissory  notes  respectively,  and 
before  the  indorsement  of  any  of  them  by  the  said  Thomas 
Lediard  to  the  plaintiffs,  and  whilst  the  said  Thomas  Le- 
diard was  the  holder  of  the  same  respectively,  the  said 
Thomas  Lediard  was  indebted  to  the  defendant  and  to 
Jasper  Davis,  as  executors  of  WiUiam  Davis  deceased,  in  a 
large  sum  of  money,  greatly  exceeding  the  amount  of  the 
said  several  promissory  notes  and  the  monies  due  thereon, 
to  wit,  £3500,  for  money  lent  by  the  said  William  Davis 
deceased, in  his  lifetime,  to  the  said  Thomas  Lediard,  at  his 
request,  and  for  interest  upon  and  for  the  forbearance  of 
monies  due  and  owing  from  the  said  Thomas  Lediard  to 
the  said  William  Davis,  deceased,  in  his  lifetime,  and  to  the 
defendant  and  the  said  Jasper  Davis,  as  executors  as  afore- 
said, since  the  decease  of  the  said  WiUiam  Davis,  by  the  de- 
fendant and  the  said  Jasper  Davis,  as  executors  of  the  said 
William  Davis,  deceased  as  aforesaid,  since  his  decease,  for- 
borne to  the  said  Thomas  Lediard,  at  his  request,  for  divers 
long  spaces  of  time  then  elapsed,  and  for  money  found  to 
be  due  from  the  said  Thomas  Lediard  to  the  defendant  and 
the  said  Jasper  Davis,  as  executors  as  aforesaid,  on  an  ac- 
count before  then  stated  between  them,  in  which  said  sum 
of  money  the  defendant  was  beneficially  interested  as  re- 
siduary legatee  under  the  will  of  the  said  William  Davis, 
deceased,  to  an  amount  exceeding  the  amount  of  the  said 
several  promissory  notes  and  the  monies  due  thereon,  to 
wit,  in  the  whole  amount  thereof;  and  the  said  Thomas 
Lediard,  being  so  indebted  to  the  defendant  and  the  said 
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dorsement  of  the  said  several  promissory  notes,  or  any  or 

either  of  them,  to  the  plaintiffs,  and  whilst  the  said  Tho- 
mas Lediard  was  the  holder  of  the  same  respectively, 
agreed  between  the  said  Thomas  Lediard,  the  defendant, 
and  the  said  Jasper  Davis,  that  the  amount  of  the  said 
several  promissory  notes,  and  the  monies  due  thereon, 
should  be  set  off  and  allowed  to  the  said  Thomas  Lediard 
from  and  out  of  the  monies  so  due  from  the  said  Thomas 
Lediard  to  the  defendant  and  the  said  Jasper  Davis,  and 
that  the  defendant  should  be  discharged  from  the  payment 
of  the  said  several  promissory  notes,  and  the  monies  due 
thereon,  and  the  said  Thomas  Lediard  discharged  from  the 
payment  of  so  much  of  the  money  due  from  him  to  the 
defendant  and  the  said  Jasper  Davis,  as  equalled  the 
amount  of  the  said  promissory  notes  and  the  monies  due 
thereon ;  and  the  said  Thomas  Lediard,  and  the  defendant, 
and  the  said  Jasper  Davis,  thereupon  respectively  then  set 
off  and  allowed  the  amount  of  the  said  several  promissory 
notes,  and  the  monies  due  thereon,  and  so  much  of  the 
said  money  so  due  from  the  defendant  as  equalled  the  said 
amounts  and  monies,  against  each  other,  and  the  said 
several  promissory  notes,  and  the  monies  due  thereon,  and 
the  said  parcel  of  the  money  so  due  from  the  said  Thomas 
Lediard,  were  thereby  then  respectively  satisfied  and  dis- 
charged ;  and  the  said  several  promissory  notes,  after  the 
same  were  so  satisfied  and  discharged,  and  until  the  same 
were  indorsed  to  the  plaintiffs,  remained  in  the  possession 
of  the  said  Thomas  Lediard,  without  the  consent  and 
against  the  will  of  the  defendant,  and  without  any  fault  on 
his  part,  and  the  said  Thomas  Lediard  indorsed  the  said 
several  promissory  notes  to  the  plaintiffs,  and  the  plaintiffs 
first  took  and  received  the  same,  after  the  same  were  so 
satisfied  as  aforesaid,  to  wit,  on  &c.,  and  without  the  know- 
ledge, privity,  or  consent  of  the  defendant.  Verification. 
The  defendant  pleaded,  fifthly,  to  the  same  thirteen 

VOL.  XII.  M  M.  W. 
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Exek.  tf  PUa$,  couuts^  that  the  said  several  promissory  notes,  and  the 
monies  due  thereon,  were  satisfied  as  in  the  fourth  plea 
mentioned,  and  the  defendant  discharged  from  the  pay- 
ment of  the  same  respectively,  before  the  indorsement  of 
the  same,  or  any  of  them,  by  the  said  Thomas  Lediard  to 
the  plaintiffs,  and  while  the  said  Thomas  Lediard  was  the 
holder  of  the  same  respectively,  to  wit,  on  &c.,  and  the 
plaintiffs,  before  and  at  the  said  time  when  the  said  several 
promissory  notes  were  respectively  indorsed  to  them,  had 
notice  that  the  said  several  promissoiy  notes  were  so  satis- 
fied, and  the  defendant  discharged  from  the  payment 
thereof  as  aforesaid.    Verification. 

Sixthly,  to  the  same  counts,  that  the  said  promissory 
notes,  and  the  monies  due  thereon,  were  so  satisfied,  and 
the  defendant  discharged  from  the  payments  of  the  amounts 
of  the  same  respectively,  as  in  the  fourth  plea  mentioned, 
and  the  said  Thomas  Lediard,  after  the  same  were  so  satis- 
fied, to  wit,  on  &c.,  indorsed  the  same  to  the  plaintiffs 
without  value  or  consideration.  Verification. — ^And  to  the 
last  count  the  defendant  pleaded  non  assumpsit. 

The  plaintiff  took  issue  on  the  first,  second,  and  last 
pleas,  and  traversed  the  third ;  to  the  fourth,  he  replied 
that  the  said  promissory  notes  were  not,  nor  was  any  of 
them,  satisfied  or  discharged  in  manner  and  form,  &c. ;  to 
the  fifth,  that  when  the  said  several  promissoiy  notes  were 
indorsed  to  the  plaintiffs,  they  had  not  notice  that  the 
same  were  satisfied,  &c.,  in  manner  and  form;  and  to  the 
sixth,  that  the  said  Thomas  Lediard  indorsed  the  said 
promissory  notes  to  the  plaintiffs  for  a  good  and  valuable 
consideration,  to  wit,  the  amount  of  the  said  several  pro- 
missory notes.    Issues  thereon. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  sittings 
at  Guildhall  after  Trinity  Term,  it  appeared  that  the  notes 
in  question  were  given  by  the  defendant  to  Lediard,  who 
was  his  attorney,  to  secure  advances  of  cash  made  by  him 
from  time  to  time  to  the  defendant,  and  were  discounted 
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by  Lediard  with  the  plaintiffs,  who  were  bankers  in  Ciren-  Sj^ck.  ^f  Pipat, 
cester.  Lediard  had  also  been  the  attorney  and  confiden-  ^  ^  . 
tial  adviser  of  the  defendant's  late  father,  William  Davis,  Cripps 
who  had  been  in  the  habit  of  making  deposits  and  ad-  Davis. 
Tances  to  him  on  his  jpersonal  security  or  on  mortgage ; 
and  at  the  time  of  William  Davis's  death,  Lediard  was 
indebted  to  him  to  the  amount  of  nearly  £3000.  For  the 
purpose  of  taking  the  case  out  of  the  Statute  of  Limita- 
tions, the  plaintiffs  put  in  evidence  a  paper  signed  by  the 
defendant,  dated  8th  June,  1842,  being  an  account  set- 
tled between  him  and  Lediard,  of  the  principsd  money 
advanced  on  the  several  promissory  notes  on  which  this 
action  was  brought,  (except  that  mentioned  in  the  fourth 
count),  and  interest  thereon  to  the  19th  April,  1842;  at  the 
foot  of  which  was  written  by  the  defendant — '^  8th  June, 
1842.  Approved  due  to  Thomas  Lediard. — ^WilUam  Davis." 
It  was  contended  for  the  defendant,  that  this  was  not  a 
sufficient  acknowledgment  within  the  9  Geo.  4,  c.  14,  to 
take  the  case  out  of  the  statute.  The  Lord  Chief  Baron 
reserved  the  point.  The  defendant  then  gave  evidence  of 
an  agreement  between  him  and  Lediard,  at  the  same  period, 
to  the  effect  stated  in  the  fourth  plea,  and  the  jury  found 
for  the  defendant  on  that  issue :  and  imder  his  Lordship's 
direction,  the  verdict  was  entered  for  the  defendant,  on 
the  issue  arising  upon  the  Statute  of  Limitations,  as  to 
the  first  ten  counts  of  the  declaration,  the  notes  men- 
tioned in  which  were  of  more  than  six  years'  date,  with 
liberty  to  the  plaintiffs  to  move  to  enter  the  verdict 
thereon  for  them,  if  the  Court  should  be  of  opinion  that 
the  above-mentioned  paper  was  a  sufficient  acknowledg- 
ment to  satisfy  the  Statute  of  Limitations.  On  all  the 
other  issues  a  verdict  was  taken  for  the  plaintiffs. 

Early  in  this  term,  Erie  obtained  a  rule  nisi  accordingly, 
and  also  for  judgment  non  obstante  veredicto  on  the  fourth 
issue,  on  the  ground  that  the  fourth  plea  did  not  shew  that 
the  notes  were  overdue  at  the  time  of  the  indorsement  of 
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Ezeh.  of  PUoi,  them  to  the  plaintiffs  by  Lediard.    On  the  first  point,  he 
-     cited  Clarke  v.  Hooper  {a),  Mountsiephen  v.  Brooke  (A),  and 
CRIPP8        Gak  V.  Capem  (c). 

Vm 

Davis, 

Jervis  and  Hoggins  now  shewed  cause. — First,  as  to  the 
sufficiency  of  the  fourth  plea.  It  undoubtedly  contains 
no  allegation,  either  of  notice  to  the  plaintiffs  of  the  agree- 
ment therein  mentioned,  or  that  the  notes  were  overdue  at 
the  time  when  they  were  indorsed  to  the  plaintiffs  :  but  it 
is  submitted  that  it  is  sufficient,  at  least  after  verdict.  It 
is  no  more  than  a  special  plea  of  payment,  and  may  be  so 
viewed.  Now,  suppose  the  defendant  had  pleaded,  that, 
while  Lediard  was  the  holder  of  the  promissory  notes,  and 
before  they  were  indorsed  to  the  plaintiffs,  the  defendant 
paid  the  amount  to  Lediard,  and  such  payment  were  denied 
by  the  replication,  that  would  be  a  good  plea,  because 
after  such  payment  the  notes  would  cease  to  be  negotiable. 
[ParkSj  B, — ^Not  the  note  which  was  payable  at  three 
months'  date ;  and  the  plea  must  be  good  in  toto.]  That 
note  could  not  afterwards  be  re-issued  without  a  fresh 
stamp.  But  secondly,  inasmuch  as  the  plea  would  be  no  an- 
swer, unless  the  jury  were  satisfied  that  the  settlement  with 
Lediard  was  after  the  notes  became  due,  that  will  be  taken, 
on  this  motion,  to  have  been  proved  at  the  trial.  [Parke, 
B. — No ;  all  that  would  have  to  be  proved  in  order  to  make 
out  the  plea  would  be,  that  the  notes  were  satisfied  to 
Lediard  at  some  time.]  After  verdict,  this  will  be  taken 
to  be  a  good  defence  defectively  stated,  according  to  the 
rule  laid  down  in  Stennel  v.  Hogg  (d).  [Parke,  B. — ^That 
rule  applies  where  it  is  essential  to  the  proof  of  something 
which  is  alleged  that  the  fact  in  dispute  should  be  proved. 
Here  that  is  not  so ;  taking  all  the  allegations  in  the  plea 
as  having  been  proved,  it  was  not  necessary  to  shew  an  in- 

(a)  10  Bing.  480 ;  4  M.  &  Scott,         (c)  1  Ad.  &  £11.  102 ;  3  Nev.  & 
353.  M.  863. 

(6)  3  B.  &  Aid.  141.  (eO  1  Saund.  228,  n.  (I). 


MICHAELMAS  TEBM^  7  VICT.  165 

dorsement  after  the  notes  were  due.l     It  appears  fipom  the  Bxeh.  of  PUat, 
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declaration  that  several  of  the  notes  were  made  after  the 

end  of  the  three  months  at  which  the  note  mentioned  in 
the  second  count  waspayable^  and  the  plea  alleges  that  the 
indorsement  to  the  plaintiffs  was  after  all  the  notes  were 
satisfied  to  Lediard;  it  must  therefore  have  been  after  the 
expiration  of  the  three  months.  [Parke,  B. — Bat  may  not  a 
bill  or  note  payable  on  demand  be  indorsed  over^  there 
being  nothing  on  the  face  of  it  to  shew  that  it  is  overdue? 
The  reason  why  a  party  who  takes  an  overdue  biU  or  note 
takes  it  with  all  its  equities,  is  because  on  the  face  of  it  it 
carries  suspicion ;  that  does  not  apply  to  the  case  of  a  bill 
or  note  payable  on  demand.] 

The  other  question  which  arises  in  this  case  is,  whether 
a  written  memorandum,  whereby  the  maker  of  a  promissory 
note  admits  the  amount  to  be  due  to  the  payee,  can  enure 
to  the  benefit  of  his  indorsee :  and  that  depends  upon  the 
question,  what  is  the  operation  and  effect  of  such  an  ac^ 
knowledgment  on  the  Statute  of  Limitations?  If  it  be  merely 
to  shew  that  the  debt  is  not  paid,  any  such  document  is 
sufScient  to  prevent  the  operation  of  the  statute  altoge- 
ther; if  it  be  to  create  a  new  promise,  founded  on  the  bygone 
consideration,  according  to  the  case  of  Tanner  v.  Smart  (a), 
then  it  is  submitted  that  it  can  enure  only  to  the  benefit  of 
the  party  to  whom  it  was  made,  and  cannot  be  made  avail- 
able by  a  subsequent  indorsee.  [Parke,  B. — Here  the  pro- 
mise was  made  to  Lediard,  after  the  notes  were  due,  he 
being  then  the  holder;  afterwards  he  transfers  them  to  the 
plaintiff.  That  promise  created  a  new  debt  to  the  holder, 
to  whom  it  was  made :  then  the  question  is,  whether  that 
promise  does  not  so  attach  itself  to  the  debt  upon  the 
notes,  as  that  it  is  transferred  to  the  indorsee.]  Not  un- 
less it  can  be  said  to  revive  the  old  debt.  If  the  promisee 
sues  himself,  he  must  sue  on  the  new  promise,  according 

(a)  6  B.  &  C.  603;  9  D.  &  R.  549. 
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Bxeh.  of  Pleas,  to  Tanner  V.  Smart;  if  he  afterwards  transfers  the  note, 
the  transferee  cannot  sue^  because  the  original  promise 
which  arose  on  the  note^  and  which  was  a  negotiable  pro- 
mise^ is  barred  by  the  statute.  In  Mountstephen  v.  Brooke, 
an  acknowledgment  by  the  defendants,  who  were  acceptors 
of  certain  bills  of  exchange,  in  a  deed  between  them  and 
the  drawer,  of  the  existence  of  the  debt  to  the  drawer,  was 
held  to  be  sufficient  to  take  the  case  out  of  the  statute,  in 
an  action  by  subsequent  indorsees ;  but  that  case  was  de- 
cided on  the  principle  which  was  denied  to  be  law  in  Tan- 
ner v.  Smart,  that  the  effect  of  an  acknowledgment  was  to 
defeat  the  statute,  merely  by  shewing  that  the  debt  re- 
mained unpaid.  The  acknowledgment  must  support  the 
promise  in  the  declaration ;  if  it  does  not,  though  it  may 
shew  clearly  that  the  debt  has  never  been  paid,  the  plaintiff 
must  fail.  Now,  how  can  a  promise  to  A.,  which  may  be 
in  consideration  of  a  counter  claim  of  his,  attach  to  and 
follow  an  instrument  in  the  nature  of  a  mercantile  security, 
for  the  benefit  of  another  person  ?  It  is  a  personal  promise 
to  him — a  mere  chose  in  action,  not  transferable.  And  it 
is  not  for  the  convenience  or  security  of  mercantile  trans- 
actions that  overdue  bills  and  notes  should  be  thus  revived. 
It  is  a  new  and  distinct  promise  to  the  party  to  whom  it  is 
made,  and  this  plaintiff  can  no  more  sue  upon  it,  than  an 
executor  upon  a  promise  made  to  his  testator.  [Alder son,  B. 
— ^There  is  the  further  objection,  that  this  evidence  does  not 
prove  a  new  contract  to  pay  anything  in  future,  but  only 
the  performance  of  an  old  contract.  Parke,  B. — Part^ 
payment  implies  a  promise  to  pay  the  remainder  of  the 
debt ;  but  when  you  pay  the  whole  debt,  what  promise  to 
pay  is  there  ?  In  Gale  v.  Capem  the  form  of  the  plead- 
ings admitted  a  set-off  to  be  due  to  the  defendant,  unless 
it  was  gone  by  lapse  of  time ;  the  present  question,  there- 
fore, did  not  directly  arise.] 

Robinson  (with  whom  was  Erie),  contrk. — ^The  fourth 
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plea  is  clearly  bad  in  substance.  As  to  the  note  payable  at  E*eh.  of  puat, 
three  months'  date,  there  is  no  pretence  for  saying  that  the 
plea  shews  that  that  note  was  indorsed  after  it  was  due. 
[Parhe,  B. — The  argument  is,  that  the  plea  speaks  of 
monies  due  on  the  notes  at  the  time  of  the  settlement  with 
Lediard.]  But  it  does  not  allege  that  anything  was  due 
on  each  of  them;  the  words  are  only  "the  monies  due 
thereon,^*  which  is  consistent  with  the  fact  that  they  were 
not  all  due  at  the  time  of  the  agreement.  The  dates  as 
stated  in  the  declaration  are  clearly  immaterial :  it  is  not 
alleged  that  the  defendant  made  his  note,  bearing  date  &c., 
but  only  that  on  &c.,  he  made  his  note.  [Lord  Abinger, 
C.  B. — ^I  believe  the  Court  are  satisfied  that  the  plea  is  bad, 
and  therefore  that  there  is  no  answer  to  the  counts  which 
are  not  answered  by  the  Statute  of  Limitations.  Parker 
B. — ^The  plea  is  clearly  bad  as  to  the  note  payable  at  three 
months,  which  is  sufficient ;  and  I  cannot  help  thinking 
that  it  is  bad  also  as  to  the  notes  payable  on  demand,  be- 
cause it  is  not  shewn  that  the  plaintiffs  were  in  privity  with 
Lediard.]  Brooks  v.  Mitchell  {b)  is  a  distinct  authority  to 
shew  that  a  note  payable  on  demand  continues  to  be  ne- 
gotiable after  any  lapse  of  time. 

With  respect  to  the  other  point,  the  only  question  raised 
at  the  trial  was,  whether  the  acknowledgment  to  Lediard 
supported  the  allegation  in  the  declaration,  of  a  promise  to 
the  plaintiff.  [Parke,  B. — The  question  is,  whether  from 
such  a  transaction  you  can  infer  any  promise  to  pay.]  The 
law  as  laid  down  in  Tanner  v.  Smart  is  not  disputed ;  no 
doubt  the  acknowledgment  relied  on  must  be  one  which 
is  not  inconsistent  with  the  promise  alleged  in  the  declara- 
tion. [Parke,  B. — It  must  be  a  promise  to  pay,  or  an 
acknowledgment  from  which  a  promise  is  to  be  inferred, 
and  that  must  support  the  promise  laid  in  the  declaration.] 
In  Tanner  v.  Smart  the  promise  was  only  conditional,  and 

(«)  8  M.  &  W.  15. 
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Exch,  of  Pleas,  therefore  did  not  support  the  allegation  of  an  absolute 
promise.  The  cases  of  Pittam  v.  Foster  (a),  Atkins  v.  Tred- 
gold  (A),  and  SareU  v.  Wine  (c),  rest  on  the  same  principle. 
But  where  the  acknowledgment  is  general  and  unqualified, 
and  there  are  persons  in  existence  capable  of  taking  ad- 
yantage  of  it,  the  statute  applies.  Lord  Tenterden  says,  in 
Tanner  v.  Smart  (rf),  "  Upon  a  general  acknowledgment, 
where  nothing  is  said  to  prevent  it,  a  general  promise  may 
and  ought  to  be  implied/'  Feam  v.  Lewis  (e)  and  Rout- 
ledffe  Y.  Ramsay  (/)  are  authorities  to  the  same  efiect. 
The  stat.  9  Geo.  4,  c.  14,  makes  no  difierence  in  the  law, 
except  in  requiring  that  it  shall  be  by  written  evidence 
alone  that  the  operation  of  the  Statute  of  Limitations  shall 
be  defeated.  But  what  is  the  promise  of  which  this  writ- 
ing is  evidence?  A  promise  to  pay  according  to  the  tenor 
and  effect  of  the  promissory  notes;  that  is,  to  Lediard  or  his 
order.  In  Gibbons  v.  M'Casland  {g),  the  defendant,  having 
entered  into  a  written  guarantie,  and  become  liable  on  it 
at  a  period  of  more  than  six  years  before  the  commence- 
ment of  the  suit,  verbally  promised,  within  six  years,  "that 
the  matter  should  be  arranged  /'  and  it  was  held  that,  the 
Statute  of  Frauds  having  been  once  satisfied  by  the  original 
promise  in  writing,  it  was  not  necessary,  in  order  to  take 
the  case  out  of  the  Statute  of  Limitations,  that  the  latter 
promise  should  also  be  in  writing.  Bayley,  J.,  there  says, 
^'  The  defendant's  liability  is  fixed  by  the  original  promise 
in  writing,  and  the  acknowledgment  within  six  years  is 
only  to  shew  that  that  liability  has  not  been  discharged.*' 
The  promise,  though  a  new  one,  is  a  promise  to  the  same 
tenor  and  effect  as  the  old  one.  The  argument  on  the 
other  side  is  founded  on  the  fallacy  of  supposing  that  there 

(a)  1  B.  &  Cr.  248 ;  2  D.  &  R.  (d)  6  B.  &  Cr.  609. 
363.  (e)  6  Bing.  349 ;  4  M.  &  P.  1. 

(b)  2  B.  &  Cr.  23;  3  D.  &  R.  (/)  8  Ad.  &  E.  221 ;  3  Nev.  & 
200.  P.  319. 

(c)  2  East,  409.  (^)  1  B.  &  Aid.  690. 
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most  be  an  express  promise  made  to  the  indorsee :  but  Exek,  of  PUat, 
that  is  never  so;  he  always  relies  upon  the  promise  made  .  ^  ^ 
to  his  principal,  the  payee,  from  which  the  law  implies  a  Crifps 
promise  to  pay  the  indorsee.  The  promise  is  a  mere  in-  DaVis. 
ference  of  law,  and  so  not  traversable :  Griffith  v.  Box^ 
brough{a),  Stericker  v.  Barker  {b).  The  cause  of  action 
here  is,  that  the  plaintiffs  are  the  holders  of  certain  pro- 
missory notes,  payable  to  Lediard  or  his  order,  which  the 
defendant  within  six  years  has  acknowledged  to  be  unpaid. 
That  acknowledgment  shews  that  a  cause  of  action  then 
existed  somewhere ;  and  now,  within  six  years,  it  is  trans- 
ferred to  the  plaintiffs.  In  Gale  v.  Capem  {c),  Patteson, 
J., says,  ''Kan  acknowledgment  was  made  within  six  years 
to  the  then  holder,  does  it  not  follow,  from  the  negotiable 
nature  of  the  instrument,  that  a  subsequent  holder  may 
avail  himself  of  that  acknowledgment,  in  an  action  upon 
the  note?"  In  Clarke  v.  Hooper  {d),  payment  of  interest, 
by  the  maker  of  a  note,  to  the  personal  representative  of 
the  payee,  though  acting  under  a  void  administration,  was 
held  a  sufficient  acknowledgment  to  take  the  case  out  of 
the  statute ;  yet  in  that  case  there  was  no  person  at  all 
to  take  the  benefit  of  the  new  promise  at  the  time  when  it 
was  made.  [Parke,  B. — The  question  here  is,  whether  the 
defendant's  evidence  does  not  so  explain  the  account,  as 
that  no  promise  to  pay  can  be  implied  from  it.]  The  law 
implies  a  promise  to  pay  from  an  unconditional  acknow- 
ledgment of  the  existence  of  the  debt.  Besides,  the  cross 
debt  was  not  due  to  the  defendant  alone,  but  to  him  and 
the  other  executor  jointly.  [Lord  Abinger,  C.  B. — ^The 
question  is,  with  what  view  he  signed  the  paper.  Parke,  B. 
— Prim&  facie  it  satisfies  the  statute ;  but  when  the  other 
evidence  is  given,  it  shews  that  the  document  was  drawn 
up  with  a  view  to  the  debt  upon  the  notes  being  paid  in  a 

(a)  2  M.  &  W.  734.  {d)  10  Bing.  480 ;  4  M.  &  Scott, 

(6)  9  M.  &  W.  321.  353. 

(e)  1  Ad.  &  £11. 104. 
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Bxeh,  of  Pleas,  particular  way,  namely,  by  setting  it  off  against  so  mncli  of 
the  debt  due  from  Lediard.]  The  paper  itself  has  no  re- 
ference whatever  to  any  cross  demand ;  on  the  face  of  it 
it  satisfies  the  statute,  and  the  defendant  has  no  right  to 
travel  out  of  it  in  order  to  limit  its  effect. 


Peb  Curiam. — ^The  plaintiffs  are  entitled  to  have  the 
rule  made  absolute  for  judgment  for  the  plaintiff  notwith- 
standing the  verdict  for  the  defendant  upon  the  fourth 
plea;  the  verdict  to  stand  for  the  defendant  upon  the  third 
plea. 

Bule  accordingly. 


Nov.  10. 

Notice  of  a 
docket  having 
been  struck  is 
not  **  notice  of 
a  prior  act  of 
bankruptcy/' 
within  the 
meaning  of  the 
2  &  3  Vict. 
c29. 


Hocking  and  Another  v.  Acraman. 

A  FEIGNED  issue  having  been  directed  under  the  In- 
terpleader Act,  to  try  whether  certain  goods,  the  property 
of  one  Thomas  Joyce,  which  had  been  seized  by  the  plain- 
tiffs under  an  execution  against  him,  were  liable  to  be 
taken  by  them ;  the  facts  were  stated  for  the  opinion  of 
the  Court  in  the  following  case : — 

The  plaintiffs  having,  on  the  29th  of  November,  1842, 
commenced  an  action  against  Thomas  Joyce,  on  the  18th 
of  January,  1843,  obtained  a  verdict  for  45/.  68.  6d.  On 
the  19th  of  January  they  received  a  letter  from  Joyce,  in 
which,  after  adverting  to  an  offer  of  a  composition  made 
by  him,  and  accepted  by  them,  he  stated  that  a  creditor 
had  struck  a  docket  against  him,  and  that  the  fiat  would 
be  opened  immediately.  On  the  morning  of  the  20th  of 
January,  the  plaintiffs  received  a  letter  from  the  solicitors 
of  a  creditor  of  Joyce,  stating  that  their  client  had  struck 
a  docket  against  Joyce.  On  the  26th  of  January,  judg- 
ment was  signed  by  the  plaintiff  against  Joyce,  costs  were 
taxed  on  the  31st,  and  execution  issued;  and  on  the  1st  of 
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Febmary  the  sheriflF  levied  under  it  upon  the  goods  of  Bjnh.qfPUM, 
Joyce.  On  the  2nd  of  February  the  sheriflf  received  no- 
tice not  to  sell  the  goods.  A  docket  had^  in  fact^  been 
struck  against  Joyce  on  the  18th  of  January^  but  no  fiat 
had  issued  thereon  until  the  8rd  of  February.  It  was 
admitted  that  the  bankrupt  had  committed  an  act  of 
bankruptcy  before  the  striking  of  the  docket  against  him, 
and  before  the  levy  under  the  execution ;  but  the  plaintiffs 
had  in  point  of  fact^  at  the  time  of  the  said  levy,  no  notice 
of  any  act  of  banloruptcy  committed  by  him  prior  to  the 
levy,  unless  such  notice  were  constituted  by  the  circum- 
stances above  stated.  The  defendant  is  the  assignee  of 
the  estate  and  effects  of  the  bankrupt. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  execution  was  valid,  as  against  the  assignees  of  the 
estate  and  effects  of  Joyce,  within  the  protection  of  the 
stat.  2  &  8  Vict.  c.  29.  If  the  Court  should  be  of  opinion 
in  the  a£Srmative,  judgment  is  to  be  entered  for  the  plain- 
tiffs by  confession;  if  in  the  negative,  judgment  of  nolle 
prosequi  is  to  be  entered. 

E.  V.  TFUliams,  for  the  plaintiffs. — It  is  admitted  in 
the  case  that  the  execution  was  levied  after  the  act  of 
bankruptcy,  but  before  the  date  and  issuing  of  the  fiat, 
and  it  would  therefore  be  protected  by  the  2  &  3  Vict, 
c.  29,  unless  the  execution  creditor  had  notice  of  a  prior 
act  of  bankruptcy.  It  is  also  admitted  that  the  creditor 
had  no  actual  notice :  but  it  will  be  said  that  he  had  con- 
structive notice,  inasmuch  as  he  had  notice  that  a  docket 
had  been  struck.  It  does  not,  however,  follow,  because 
a  docket  is  struck,  that  an  act  of  bankruptcy  has  been 
committed.  It  is  true  the  practice  adopted  by  the  Oreat 
Seal  is,  that  the  person  striking  a  docket  must  make  an 
a£Eidavit  that  he  has  been  informed,  and  verily  believes, 
that  an  act  of  bankruptcy  has  been  committed  by  the  per- 
son against  whom  the  docket  is  to  be  struck ;  but  he  may 


172  CASES  IN  THE  EXCHEQUER^ 

Bxeh.  of  Pleat,  be  misinformed  as  to  the  fact;  and  a  creditor  is  not  bound 
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to  believe,  from  the  mere  circumstance  of  a  docket  having 
been  struck,  that  an  act  of  bankruptcy  has  been  commit- 
ted. In  Lord  Henley's  Treatise  on  the  Bankrupt  Lavs  (a), 
it  is  said :  "  The  affidavit  as  to  the  belief  that  the  trader 
has  committed  an  act  of  bankruptcy,  is  often  made  with  a 
precipitation  that  is  highly  blameable.'^  It  has  been  held 
that  a  docket  struck  without  an  act  of  bankruptcy  having 
been  committed,  upon  a  belief  by  the  creditor  that  it  had, 
will  support  a  commission  if  an  intervening  act  of  bank- 
ruptcy is  committed :  Ex  parte  Webster  (A),  1Vydown*» 
case  (c),  Ew  parte  Ih^ene  {d).  The  affidavit  does  not  state 
what  the  particular  act  of  bankruptcy  is.  In  Ex  parte 
Dujrene,  Lord  Eldon  says  :  "  It  is  undeniably  true,  that 
the  law  does  not  require  an  affidavit  of  what  is  the  act  of 
bankruptcy  the  witness  believes  to  have  been  committed. 
All  that  is  required  is  an  affidavit  of  his  belief  that  the 
party  has  committed  an  act  of  bankruptcy.  In  practice, 
I  fear,  though  that  person,  so  swearing  to  his  belief  that 
acts  of  bankruptcy  have  been  committed,  can  never  enable 
himself  to  prove  that  any  one  of  those  facts,  to  his  belief 
of  which  he  swears,  did  exist,  yet,  if  after  the  commission 
issued  he  can  prove  some  other  act  of  bankruptcy,  com- 
mitted even  in  the  interval  between  the  affidavit  made  and 
the  commission  issued,  of  which  he  knew  nothing,  I  should 
be  bound  by  the  law  and  the  practice  to  say  the  commis- 
sion was  valid.''  The  fact  of  a  docket  having  been  struck 
only  amounts  to  this,  that  some  person  has  sworn  that  an 
act  of  bankruptcy  has  been  committed.  In  Ramsey  v. 
Eaton  (e),  this  Court  seems  to  have  thought  that  notice  of 
an  act  of  bankruptcy,  without  stating  the  nature  of  it, 
would  be  sufficient  to  put  the  party  upon  inquiry.  But 
how  is  a  party  to  inquire,  where  perhaps  the  act  of  bank- 

(a)  Page  53,  3rd  ed.  (d)  1  Ves.  &  B.  55. 

{b)  2  Glyn  &  J.  252.  {e)  10  M.  &  W.  21. 

(c)  14  Ves.  83. 
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ruptcy  is  tliat  of  a  fraudulent  preference  ?     If  he  were  to  &fcA.  of  PUtu, 

1843 
go  to  the  petitioning  creditor^  he  would  perhaps  be  told  he  - 

had  no  knowledge  of  it,  but  had  been  told  so  by  some  one      Hocking 
else.     The  meaning  of  the  term  "notice''  may  be  coU     Acraman. 
lected  from  the  previous  statutes  relating  to  bankrupts. 
The  19  Geo.  2,  c.  S2,  s.  1,  protects  payments  made  by  a 
bankrupt  to  a  bonft  fide  creditor  "before  such  time  as  the 
person  receiving  the  same  shall  know,  understand,  or  have 
notice  that  he  is  become  a  bankrupt,  or  that  he  is  in  in- 
solvent circumstances.''    The  46  Qeo.  3,  c.  185,  s.  1,  makes 
valid  "  all  conveyances  by,  all  payments  by  and  to,  and  all 
contracts  and  other  dealings  and  transactions  by  and  with 
any  bankrupt  bon&  fide  made  or  entered  into  more  than 
two  calendar  months  before  the  date  of  such  commission, 
notwithstanding  any  prior  act  of  bankruptcy  committed  by 
such  bankrupt," . . . ." provided  the  person  so  dealing  with 
such  bankrupt  had  not,  at  the  time  of  such  conveyance, 
payment,  contract,  dealing,  or  transaction,  any  notice  of 
any  prior  act  of  bankruptcy  by  such  bankrupt  committed, 
or  that  he  was  insolvent,  or  had  stopped  payment."     And 
the  third  section  provides,  "  that  the  issuing  of  a  commis- 
sion  of  bankrupt  against  such  bankrupt,  although  such 
commission  shall  afterwards  be  superseded,  or  the  striking 
of  a  docket  for  the  purpose  of  issuing  a  commission  against 
such  bankrupt,  whether  any  commission  shall  have  actually 
issued  thereupon  or  not,  shall  be  deemed  notice  of  a  prior 
act  of  bankruptcy  for  the  purposes  of  this  act,  if  it  shall 
appear  that  an  act  of  bankruptcy  has  been  actually  com- 
mitted at  the  time  of  issuing  such  commission  or  of  strik- 
ing such  docket."    That  statute  created  two  constructive 
notices  of  an  act  of  bankruptcy,  the  one,  the  issuing  of  a 
commission,  the  other,  the  striking  of  a  docket.      The 
latter  was  repealed  by  the  49  Geo.  3,  c.  121,  s.  1,  which 
retains  the  constructive  notice  by  the  issuing  of  a  commis- 
sion.   The  6  Geo.  4,  c.  16,  s.  88,  enacts,  "  that  the  issuing 
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of  a  commission  shall  be  deemed  notice  of  a  prior  act  of 
bankruptcy^  (if  an  act  of  bankruptcy  had  been  actually 
committed  before  the  issuing  of  the  commission)^  if  the 
adjudication  of  the  person  or  persons  against  whom  such 
commission  had  issued  shall  have  been  notified  in  the 
London  Gazette,  and  the  person  or  persons  to  be  affected 
by  such  notice  may  reasonably  be  presumed  to  have  seen 
the  same/'  The  protective  clauses  of  that  act  use  the 
words  "  notice  of  an  act  of  bankruptcy/'  which  are  re- 
peated in  the  82nd,  84th,  85tb,  and  86th  sections.  Unless 
the  construction  contended  for  by  the  plaintiffs  be  put 
upon  the  word  '' notice/'  it  will  be  impossible  to  carry  into 
effect  the  provisions  of  the  86th  section,  which  enacts, 
''that  no  purchase  from  any  bankrupt  bon&  fide  and  for 
valuable  consideration,  where  the  purchaser  had  notice  at 
the  time  of  such  purchase  of  an  act  of  bankruptcy  by  such 
bankrupt  committed,  shall  be  impeached  by  reason  thereof, 
unless  the  commission  against  such  bankrupt  shall  have 
been  sued  out  within  twelve  calendar  months  after  such 
act  of  bankruptcy/'  Now,  suppose  a  person  about  to  pur- 
chase goods  has  notice  of  a  docket,  and  the  person  at  whose 
instance  it  has  been  struck  is  aware  of  a  prior  act  of  bank- 
ruptcy, upon  which,  after  the  purchase,  the  fiat  issues,  from 
which  act  of  bankruptcy  is  the  period  of  the  twelve  months 
to  run  ?  [Lord  Abinffer,  C.  B. — If  notice  of  a  docket  is 
suflicient,  why  is  not  also  notice  of  an  attorney  going  to 
London  to  strike  a  docket,  or  even  notice  of  a  person  going 
to  tell  him  to  do  so,  enough  ?]  A  contrary  construction 
might  lead  to  great  fraud,  no  particular  act  of  bankruptcy 
being  sworn  to  on  the  striking  of  a  docket.  Here  the 
trial  takes  place  on  the  18th  of  January.  On  the  day  fol- 
lowing, the  plaintiff  has  notice  of  a  docket  having  been 
struck;  he  waits  until  the  1st  of  February,  and  then, 
finding  no  fiat  is  issued,  he  issues  execution,  and  upon  the 
3rd  of  February  the  fiat  issues.    The  proper  course  is  to 
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give  to  the  language  of  the  act  as  to  notice  such  a  con-  **«*•  ^  P^^» 

struction  that  the  party  is  not  left  to  surmise  that  an  act  - 

of  bankruptcy  has  been  committed^  but  that  he  must  have  Hocking 

notice  of  a  specific  act  of  bankruptcy.  Ac&aman. 

Martin^  for  the  defendant. — If  the  construction  contended 
for  be  rights  the  clause  in  question  might  as  well  have  been 
omitted  from  the  act.  The  words  of  the  act  are,  "  provided 
the  execution  creditor  had  not  notice  of  any  prior  act  of 
bankruptcy .''  But  if  he  has  notice  of  a  docket  having  been 
struck,  he  surely  has  sufficient  notice  to  put  him  upon 
inquiry  whether  an  act  of  bankruptcy  has  been  commenced 
by  the  execution  debtor.  If  '' notice ''  be  construed  to 
be  notice  of  some  specific  act,  the  greatest  inconvenience 
will  ensue;  but  the  legislature  cannot  have  so  meant. 
[Lord  Abrnger,  C.  B. — In  every  case  at  Nisi  Prius,  where 
notice  of  an  act  of  bankruptcy  is  required  to  be  proved,  a 
particular  act  of  bankruptcy  has  been  deemed  requisite, 
and  notice  of  the  particular  act  of  bankruptcy  is  proved.] 
The  question  here  is,  what  is  notice  to  the  execution  cre- 
ditor for  the  purpose  of  invalidating  his  execution?  In 
Roihwellr.  TlmbreU  (a),  where  a  trader  assigned  his  efiects 
to  trustees  for  the  benefit  of  his  creditors,  and  notice  of 
that  fact  was  given  to  the  attorney  of  the  execution  ere- 
ditor;  it  was  objected  that  this  was  only  information  of  an 
act  done,  which  might  or  might  not  prove  to  be  an  act  of 
bankruptcy ;  but  Coleridge,  J.,  says,  **  IS.  there  be  substan- 
tially notice  of  that  which  is  alleged  to  be  an  act  of  bank- 
ruptcy, the  party  proceeds  at  his  peril.  If  he  contracts  or 
deals  with  the  trader  after  such  notice,  he  is  not  deceived; 
at  least,  he  has  no  right  to  complain  of  being  deceived  by 
the  false  appearance  of  property  or  solvency;''  and  the  notice 
was  held  sufficient  to  invalidate  the  execution.  Now,  here 
the  notice,  of  a  docket  having  been  struck,  was  fully  equal 

(a)  1  Dowl.  p.  C,  N.  S.,  778. 
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Etch,  rf  PUtu,  to  what  was  proved  in  that  ca«e.  In  Ramsey  v.  Eaten  (a), 
this  Court  appear  to  have  been  of  opinion  that  a  general 
notice  to  the  creditor,  that  the  defendant  had  committed 
an  act  of  bankmptcy,  was  sufficient^  without  stating  the 
nature  of  it.  According  to  that  view  of  the  case^  there  has 
been  communicated  to  this  creditor  quite  as  much  informa- 
tion as  he  was  entitled  to.  The  execution  creditor  might 
have  assumed  that  the  person  writing  the  letter  knew  of 
the  act  of  bankruptcy  having  been  committed.  The  same 
difficulty  might  arise,  even  if  there  had  been  notice  of  a 
specific  act  of  bankruptcy,  for  the  person  giving  notice  of 
it  may  have  been  mistaken  as  to  the  fact.  Then  the  stats. 
46  Geo.  8  and  49  Greo.  3  have  no  beariug  on  this  case.  In 
the  former  act,  the  legislature  was  providing  for  a  very  dif- 
ferent state  of  things,  namely,  the  case  of  a  party  dealing 
with  the  goods  of  a  bankrupt  between  a  first  and  second 
commission,  and  that  act  made  the  issuing  the  commission 
notice  of  an  act  of  bankruptcy,  although  the  commission 
itself  should  be  afterwards  superseded.  The  83rd  section 
of  the  6  Geo.  4,  c.  16,  has  no  reference  to  the  82nd  section, 
but  refers  to  a  state  of  things  taking  place  after  the  issu- 
ing of  a  commission.  [Parke,  B. — ^The  stat.  46  Geo.  3, 
c.  135,  makes  the  striking  of  a  docket  notice  of  an  act  of 
bankruptcy;  but  the  49  Gheo.  3  repealed  that  provision, 
which  shews  that  the  legislature  meant  that  notice  of  a 
docket  having  been  struck  should  be  no  longer  notice  of 
an  act  of  bankruptcy.]  It  is  not  contended  that  the  fact 
of  the  docket  being  struck  is  notice  that  an  act  of  bank- 
ruptcy has  been  committed,  but  that  notice  of  the  docket 
is  the  same  as  notice  of  the  act  of  bankruptcy. 

Lord  Abinoeb,  C.  B. — ^We  are  now  called  upon  for  the 
first  time  to  construe  this  clause  of  an  act  which  requires 
notice  of  an  act  of  bankruptcy  to  invalidate  a  bon&  fide 

(a)  lOM.  &W.21. 
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transaction  between  a  creditor  and  the  bankrupt,  and  we  Etch,  of  Pkoi, 

184d« 
are  to  consider  whether  we  shall  adhere  to  the  words  of  the 

act  of  Parliament,  and  construe  it  that  notice  of  an  act  of 
bankruptcy  is  the  thing  to  be  shewn,  or  whether  we  shall 
deviate  from  those  words,  and  substitute  for  them  notice  of 
a  docket  having  been  struck.  I  think  it  better  to  adhere  to 
the  precise  words  of  the  act,  than  to  substitute  something 
else  in  lieu  of  that  which  the  statute  requires.  If  notice  of 
a  docket  having  been  struck  is  to  be  constructive  notice  of 
an  act  of  bankruptcy,  why  should  not  all  the  preparatory 
steps  to  the  striking  of  the  docket  be  also  notice  of  the 
act  of  bankruptcy  ?  and  if  so,  the  inquiry  would  be  endless. 
It  appears  to  me,  without  saying  affirmatively  what  shall 
amount  to  notice,  that  notice  of  a  docket  having  been 
struck  is  not  notice  of  an  act  of  bankruptcy,  especially  as 
Mr.  Williams  has  shewn  that  a  docket  is  often  struck  on 
the  supposition  that  an  act  of  bankruptcy  has  taken  place, 
when  it  turns  out  subsequently  that  no  act  of  bankruptcy 
has  been  committed.  It  is  only  on  information  and  belief 
that  a  party  proceeds  to  strike  a  docket.  We  are  called 
upon  in  this  case  to  say,  that  notice  of  a  docket  having 
been  struck  is  of  itself  notice  of  an  act  of  bankruptcy,  but 
surely  it  does  not  fall  within  the  act,  unless  the  necessary 
consequence  of  striking  a  docket  must  be  that  an  act  of 
bankruptcy  will  be  established.  I  do  not  go  the  length  of 
saying  that  there  must  be  notice  of  some  specific  act,  but 
I  say  that  there  must  be  notice  that  the  party  has  com- 
mitted an  act  of  bankruptcy.  This  is  only  a  notice  that 
a  docket  has  been  struck,  and  the  creditor  may  act  at  his 
peril,  and  issue  execution.  There  must  be  judgment  for 
the  plaintiffs. 

Parke,  B. — I  agree  with  the  Lord  Chief  Baron.  The 
only  point  necessary  to  be  decided  is,  whether  notice  of  a 
docket  having  been  struck  is  notice  of  an  act  of  bank- 

VOL.  XII.  N  M.  w. 
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Ereh.  of  Pleat,  ruptcjT,  within  the  meaning  of  the  statute.     I  do  not  think 
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we  are  called  on  to  decide  whether  notice  should  be  given 
of  some  specific  act  of  bankruptcy.  It  might  happen  that 
the  party  was  aware  of  some  act  of  bankruptcy^  and  if  he 
knew  that  an  act  of  bankruptcy  had  been  committed^  I  am 
not  prepared  to  say  that  would  not  be  deemed  sufficient. 
But  the  only  point  we  are  now  called  upon  to  decide  is, 
whether  the  mere  fact  of  notice  of  a  docket  having  been 
struck  is  or  is  not  necessarily  notice  of  a  previous  act  of 
bankruptcy.  I  think  it  is  not  such  a  notice,  within  the 
meaning  of  the  statute. 

GuRNEY,  B. — I  am  also  of  opinion  that  this  is  not  notice 
of  an  act  of  bankruptcy.  All  that  it  amounts  to  is,  that 
some  one  has  sworn  that  he  believed  the  defendant  had 
committed  an  act  of  bankruptcy. 

RoLFE,  B. — I  am  of  the  same  opinion ;  and  will  only 
observe,  that  the  facts  disclose  the  weakest  possible  case  of 
notice.  On  the  19th  of  January,  a  letter  is  sent  to  the 
plaintiffs,  informing  them  that  a  docket  has  been  struck ; 
the  plaintiffs  wait  until  the  1st  of  February,  and  then, 
finding  no  fiat  has  issued,  they  issue  execution.  The 
creditor  not  having  proceeded  with  his  docket  up  to  that 
period,  surely  entitled  the  plaintiffs  to  suppose  that  he 
never  would  do  so. 

Judgment  for  the  plaintiffs. 
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A.,  a  maluter, 
had  consigned 
large  quantitiei 
of  malt  to  W., 
a  factor,  for  sale, 
on  which  W. 
made  advancen 
to  him.    While 


The  Attorney-General  v.  Sir  Joshua  Walmsley, 
Knight. 

InFOEMATION  for  money  had  and  received.    Plea, 
nil  debet,  and  issue  thereon. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Mid- 
dlesex sittings  after  Trinity  Term,  the  following  facta  ap- 
peared:— 

A  1.  *t  /.  A        •*  Hi  •         the  malt  was  in 

A  person  of  the  name  of  Armitage,  a  maltster,  carrying  w.'s  hands,  a. 
on  business  at  Wakefield  and  Manchester,  had  been  in  the  fjJJ^ty^ndc*  ted 
habit  of  making  larfi:e  consi^ments  of  malt  to  the  de-  *<>  *^«  9'V^ 

__  *.,«  ,-r,  /.,  for  malt  duties, 

fendant  at  Liverpool,  for  sale.     In  the  spring  of  the  year  and  an  inquisi- 
1841,  having  consigned  a  quantity  of  malt  to  the  defend-  i^ued^g^nat 
ant,  Armitage  drew  upon  him,  in  the  ordinary  course  of  ^'^^h"the*mait 
business,  for  advances  to  be  made  thereon ;  and  bills  to  Jn  w.'s  hands 

was  seized  by 

the  amount  of  £3000  were  accordingly  accepted  by  the  the  sheriff,  w. 
defendant,  and  were  subsequently  paid  by  him.    These    "^  "*^J^*  -®"- 
advances  were  made  by  the  defendant  bon&  fide,  and  in 
ignorance  that  the  malt  in  question  was  subject  to  the 
payment  of  any  duty.     In  July,  1841,  Armitage  became 
bankrupt,  being  indebted  to  the  Crown  to  the  amount  of  S?i{ricr«tatiig! 
nearly  £7000  for  duties  on  malt.     The  Crown,  having  as-  *^»"'  the  Board 

.  .  had  ordered 

certained  that  a  quantity  of  malt,  which  had  been  so  con-  thatw.'scUim, 
signed  by  Armitage  to  the  defendant,  remained  unsold  in  fnquhltion^ 
his  hands,  claimed  a  lien  thereon,  under  the  stat.  4  Vict,  fowed^^haVhe 

should  commu- 
nicate this  to  W.  and  the  sheriff;  that  he  was  to  satisfy  himself  as  to  the  correctness  of  the 
amount  of  the  lien  by  examination  of  the  documents ;  and  that,  if  all  the  parties  interested  con- 
sented to  an  immediate  sale  of  the  malt,  the  undersheriff  might  at  once  cause  it  to  be  sold,  in 
the  mode  most  likely  to  realise  the  best  price,  either  by  auction,  or  by  allowing  W.  to  dispose 
of  it  in  the  market.  At  that  time  the  case  of  the  Att.-Gen,  ▼.  iVueman  (in  which  it  was  held 
that,  under  such  circumstances,  the  lien  of  the  Crown  prevailed  over  that  of  the  factor),  had  not 
been  decided.  In  pursuance  of  this  letter,  W.,  by  consent  of  all  parties,  sold  the  malt  and 
received  the  proceeds.  While  they  were  in  his  hands,  the  Board  of  Excise  communicated  to  him, 
that,  until  the  result  of  a  case  submitted  to  the  law  officers  of  the  Crown,  no  steps  must  be 
taken  respecting  the  sale  of  the  malt,  or  the  appropriation  of  the  proceeds.  W.,  however,  on  the 
following  day,  paid  over  to  the  sheriff,  for  the  use  of  the  Crown,  the  balance  only  of  the  proceeds, 
after  retaining  the  amount  of  his  own  lien  x—Held,  that  W.  had  no  authority  from  the  Board  of 
£f  cise,  to  appropriate  any  part  of  the  proceeds  to  the  satisfaction  of  his  own  lien,  until  after  the 
amount  of  it  had  been  ascertained  by  the  collector ;  and  that  he  was  liable  for  the  amount  to 
the  Crown  in  an  information  for  money  had  and  received. 

N   2 


ed  the  Board  of 
Excise  that  his 
lien  might  be 
allowed,  the 
solicitor  of  Ex- 
cise wrote  to  the 
collector  for  the 
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Etch,  of  Pleat,  c.  20,  for  the  amount  of  the  duties  due  from  Armitage, 
^     and  an  inquisition  and  extent  issued,  under  which  the 
Att.-Gkn.     malt  was  seized  into  the  hands  of  the  sheriff  of  Lancashire. 
Walmsley.     At  that  time  the  case  of  The  Attorney-General  v.  TW«e- 
man  (a),  in  which  it  was  held  that,  under  such  circum- 
stances, the  lien  of  the  Crown  prevailed  over  that  of  the 
factor,  had  not  been  decided.     On  the  16th  of  Septem- 
ber, the  following  letter  was  written  and  sent  by  the  soli- 
citor of  Excise  to  the  collector  at  Liverpool : — 

"  Mr.  Flewker, 

"  Sir, — ^The  Board  have  under  their  consideration  the 
petition  from  Sir  J.  Walmsley  and  Mr.  Trueman,  with  the 
returns  which  have  been  made  to  this  extent  by  the  Chan- 
cellor of  Lancaster,  and  have  ordered  that  the  respective 
claims  of  Sir  J.  Walmsley  and  Mr.  Trueman,  as  found  by 
the  jury  on  the  sheriff^s  inquisition,  should  be  allowed. 
You  will  therefore,  at  your  earliest  convenience,  communi- 
cate this  minute  to  Sir  Joshua  and  Mr.  Trueman,  as  well 
as  to  l^lessrs.  Rawstorne  and  Wilson,  the  under-sheriffs  of 
Lancaster.  The  amount  of  Sir  J.*s  lien,  as  found  by  the 
jury,  is  2488/.  IGs.  Sd.,  and  the  amount  of  Mr.  T.'s  lien  is 
2478/.  bs.  bd.,  but  you  will  satisfy  yourself  as  to  the  cor- 
rectness of  these  amounts  by  examination  of  the  various 
bills  of  exchange  which  have  been  accepted  and  paid  by 
the  parties,  or  otherwise,  as  may  occur  to  you.  The  de- 
fendant's assignees  have  requested  that  the  malt  under 
seizure  may  be  sold  as  soon  as  possible,  in  order  that  the 
defendant's  estate  may  not  suffer  by  the  delay.  If  the 
whole  of  the  parties  interested  consent  to  an  immediate 
sale,  and  the  under-sheriffs  are  satisfied  with  such  consent, 
they  and  the  under-sheriffs  may  at  once  cause  it  to  be 
sold  by  any  mode  that  to  the  under-sheriffs  may  seem  most 
likely  to  realize  the  best  price,  as  all  parties  will  be  bene- 

(a)  11  M.  &  W.  694. 
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fited  by  such  arrangements.  I  think  you  had  better  Exch,  of  puas, 
attend  and  watch  the  sale^  or  appoint  some  person  to  do 
so,  if  it  would  interfere  too  much  with  your  other  engage- 
ments ;  and,  as  soon  as  the  sales  have  been  effected,  you 
will  acquaint  me  with  the  full  particulars  thereof,  as  to  the 
precise  amount  realized  in  each  case,  and  how  such  amount 
had  been  disposed  of,  or  is  proposed  to  be,  by  letter  at  the 
foot  hereof! 

"W.  Dehany. 
"  Excise  Office,  September  I6th,  1841/' 

''P.  S. — ^You  will  consult  with  the  under-sheriffs,  and  all 
other  parties,  as  to  the  best  mode  of  sale  for  realizing  as 
lai^  a  sum  as  possible ;  whether  it  is  likely  as  much  will 
be  obtained  by  a  forced  sale,  by  a  public  auction,  as  by 
allowing  Sir  J.  Walmsley  and  Mr.  T.  to  dispose  of  it  in 
the  market  in  the  ordinary  course,  when  a  favourable  op- 
portunity may  present  itself." 

This  letter  was  shewn  to  the  defendant,  and  by  the  con- 
sent of  all  parties,  the  malt  was  delivered  to  him  for  sale, 
and  was  subsequently  sold  by  him. 

On  the  7th  of  October,  the  following  letter  was  received 
by  the  collector,  and  communicated  to  the  defendant : — 

"  Mr.  Flewker, 

"  Sir, — The  Board  have  had  under  their  consideration 
certain  petitions  presented  to  them  by  the  sureties  and 
assignees  of  the  defendant  (Armitage),  and  have  directed 
that  you  should  immediately  inform  Sir  J.  Walmsley  and 
Mr.  Trueman,  and  also  the  under-sheriffs  of  Lancaster, 
that  the  trader's  sureties  and  assignees  having  presented 
petitions  complaining  of  the  Board's  decision,  and  ques-^ 
tioning  the  legality  of  the  same,  a  case  will  be  prepared 
and  laid  before  the  Attorney  and  Solicitor-General ;  and 
until  they  have  given  their  opinion,  no  further  steps  must 
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1^3*'*"'  ^^  taken  respecting  the  sale  of  the  malt^  or  the  appropria- 
tion of  the  proceeds. 

'^  You  will  therefore  communicate  this  minute  at  your 
earliest  possible  convenience  to  each  of  the  parties^  and 
afterwards  inform  me  of  your  having  done  so  by  letter 
underneath. 

"W.  Dehany. 
"Excise  Office,  6th  October,  1841/* 

On  the  8th  of  October,  the  defendant  paid  to  the  under- 
sheriff  the  sum  of  £400,  as  the  balance  due  to  the  Crown 
out  of  the  proceeds  of  the  sale,  after  deducting  the  amount 
of  his  own  lien.  It  did  not  appear  whether  the  sale  was 
made  for  ready  money  or  on  bills ;  and  no  evidence  was 
given  of  any  specific  act  of  appropriation  of  the  proceeds 
by  the  defendant,  prior  to  the  payment  to  the  under- 
sheriff. 

It  was  contended  for  the  defendant,  that  the  Crown, 
having  paid  the  money  over  to  him  with  a  full  knowledge 
of  all  the  facts,  was  bound  by  such  payment,  although  it 
might  have  been  made  under  a  mistake  in  law,  and  could 
not  recover  the  amount  as  money  had  and  received  by  the 
defendant  to  its  use.  A  verdict  was  taken  by  consent  for 
the  Crown,  with  leave  to  the  defendant  to  move  to  enter  a 
verdict  for  him. 

Kelly  having  obtained  a  rule  accordingly. 

The  Attorney-General  (with  whom  were  Jervis  and  /. 
Wilde)  now  shewed  cause. — ^The  doctrine  contended  for 
on  behalf  of  the  defendant  is,  that  a  payment  made  under 
a  claim  of  right,  with  a  full  knowledge  of  the  facts,  but 
under  a  mistake  of  law,  is  binding,  not  only  on  the  sub- 
ject, but  on  the  Crown,  by  the  act  of  its  officer  who  makes 
the  payment.  That  doctrine  may  be  admitted  as  applicable 
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to  the  subject,  but  there  is  authority  to  shew  that  there  ^<>*-  »/  ^^^t 
is  no  foundation  for  it  as  applicable  to  the  Crown.  That 
is  an  importaiit  question,  which^  however,  is  not  raised  by 
the  facts  of  this  case,  which  afford  no  evidence  whatever  of 
any  payment  made  by  the  Crown  to  the  defendant.  The 
only  piece  of  evidence  which  can  be  at  all  relied  on  as  evi- 
dence of  an  appropriation,  is  the  letter  of  the  16th  of  Sep- 
tember ;  for  there  is  nothing  to  shew,  that  up  to  the  time 
of  the  defendant's  paying  over  to  the  under-sheriff  what 
he  terms  the  balance,  (which  was  after  the  date  of  the 
notice  to  him  that  the  Board  of  Excise  withdrew  their 
previous  assent  to  the  arrangements  for  the  sale  of  the 
malt,  or  the  appropriation  of  the  proceeds),  he  had  himself 
done  any  specific  act  towards  an  appropriation.  [Parke,  B. 
— He  had  no  right  to  appropriate,  because  the  directions 
to  the  collector  were  to  pay  him  individually  his  balance 
as  soon  as  he  had  settled  the  true  amount ;  and  therefore, 
until  the  o£Gicer  had  ascertained  the  true  amount,  the  de- 
fendant had  no  authority  to  make  any  appropriation.] 
Clearly  so.  Besides,  there  is  no  evidence  even  that  the 
defendant  ever  had  any  money  in  his  hands,  out  of  which 
he  could  pay  himself;  it  is  out  of  the  ordinary  course  to 
sell  so  large  a  quantity  of  goods  of  this  kind  for  ready 
money ;  if  it  were  a  bill  transaction,  he  would  have  to 
wait  until  the  bills  became  due.  But  even  if  the  sale  was 
for  ready  money,  the  defendant  had  no  authority  to  make 
any  appropriation,  so  as  to  bind  the  Crown,  until  the 
directions  of  the  letter  of  the  16th  September  had  been 
complied  with,  and  the  true  balance  due  to  him  ascer*i 
tained. — The  Court  here  called  upon 

Kelly  and  Crompton,  contrk. — It  must  be  recollected  that 
this  is  not  a  proceeding  in  tart,  to  recover  the  value  of  the 
goods,  as  still  the  property  of  the  Crown,  on  the  ground 
that  the  defendant  had  no  authority  to  sell ;  neither  is  it  a 
proceeding  against  him  for  not  accounting  for  the  pro- 
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Bxch.  of  Pieas,  cccds :  it  is  an  information  for  money  had  and  received, 
1843 

Unless,  therefore,  this  was  a  sale  for  ready  money,  (as  all 

sales  must  be  taken  in  point  of  law  to  be,  until  a  credit  be 
shewn),  there  is  no  evidence  at  all  to  charge  the  defendant 
in  this  form  of  proceeding;  if,  as  is  suggested,  but  of 
which  there  is  no  evidence,  it  was  a  sale  on  bills,  an  infor* 
mation  for  money  had  and  received  would  not  lie  without 
proof  of  payment  of  the  bills.  No  authority  was  given 
to  sell  otherwise  than  for  ready  money,  and  the  Court  will 
therefore  assume  that  the  sale  took  place  upon  the  only 
terms  authorized  by  the  Crown,  and  accordingly  that  the 
money  was  in  the  hands  of  the  defendant  at  the  time  of  the 
alleged  appropriation  by  him. 

Then,  in  the  next  place,  the  terms  of  the  letter  of  the 
16th  September  were  a  sufficient  authority  to  the  defend- 
ant to  retain  the  balance  claimed  by  him.  If  it  is  to  be 
said  that  this  agreement  gave  him  no  authority  to  appro- 
priate until  a  settlement  of  the  account  by  the  officer  on  the 
part  of  the  Crown,  then,  again,  the  information  for  money 
had  and  received  will  not  lie,  there  not  having  been  any 
such  settlement.  ^Parke,  B. — ^The  malt,  being  the  pro- 
perty of  the  Crown,  is  put  into  the  hands  of  the  defendant, 
to  be  sold  for  the  best  price  that  can  be  obtained.  The 
Crown  says,  the  proceeds  of  these  goods  belong  to  it,  and 
you  have  no  right  to  retain  any  part  of  the  money,  unless 
you  shew  some  direction  to  pay  yourself.  Now,  where  is 
there  any  such  direction?  Lord  Abinger,  C.  B. — The 
defendant  has  paid  over  £400  to  the  Crown,  and  therefore 
as  against  him  the  Court  may  consider  that  the  whole  of 
the  goods  have  been  sold,  and  the  money  received ;  and 
then  comes  the  question  whether  he  can  retain  it  for  his 
own  use,  which  depends  on  his  authority  to  do  so.]  The 
letter  of  the  16th  of  September  contains  nothing  to  limit 
the  unconditional  allowance  of  the  claims  found  by  the 
inquisition :  and  the  direction  to  Flewker,  to  satisfy  him- 
self as  to  the  correctness  of  the  amounts,  appears  to  be  no 
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more  than  a  mere  direction  to  him  to  ascertain  that  the  ^ch.  of  PUas, 
(ums  found  by  the  jury  had  been  correctly  represented.  ^  '  - 

And  the  latter  part  of  the  letter  amounts  to  an  authority  Att.-Gbn. 
to  the  collector  to  dispose  of  the  proceeds  of  the  sale^  the  Walmslby. 
Crown  merely  requiring  an  account  of  such  disposition ;  and 
to  the  defendant^  on  the  consent  of  the  other  parties  being 
obtained^  to  sell  the  goods.  Under  the  authority  so  commu- 
nicated the  sale  was  made;  and  having  received  the  money 
nnder  this  agreement  and  authority,  the  defendant  was 
liable  to  the  Crown  only  for  the  excess  beyond  the  amount 
of  his  own  admitted  claim.  It  is  immaterial  that  the  pre« 
dse  amount  of  the  lien  had  not  first  been  completely  as- 
certained, because  the  agreement  is,  that  the  proceeds 
shall  first  be  applied  to  the  payment  thereofl  The  letter 
states  expressly,  that  the  Board  have  ordered  that  the  de- 
fendant's claim,  as  found  by  the  jury,  shall  be  alhwed, 
[JParke,  B. — That  is,  if  the  o£Gicer  be  satisfied  of  the  cor- 
rectness of  the  claim.  The  defendant  was  merely  an 
agent  to  sell  for  the  best  price.]  The  agreement  with 
him  in  effect  is  this :  sell  the  goods,  and  when  the  account 
is  settled,  you  shall  be  paid  your  claim.  [Lord  Abinger, 
C.  B. — I  am  much  disposed  to  think  that  this  question 
stands  on  higher  ground.  Can  you  shew,  by  any  act  of 
Parliament,  that  the  Board  of  Excise,  or  their  solicitor, 
had  power  so  to  bind  the  Crown?  In  certain  defined 
cases,  perhaps,  they  may;  but  this  is  a  case  in  which  it  is 
obvious  that  they  were  not  aware,  when  they  issued  that 
order,  of  all  the  circumstances  of  the  case.  The  law  would 
have  been  the  same  in  the  case  of  ordinary  individuals ; 
I  do  not  raise  any  question  now  about  the  law  as  it 
affects  the  Crown.  Suppose  a  case  in  which  they  had  as* 
certained,  after  they  made  that  communication,  that  there 
were  other  claimants  on  the  goods,  and  that  they  had  no 
power  so  to  appropriate  them.]  All  the  facts  appear  to 
have  been  known  to  them ;  it  was  the  law  only  of  which 
they  were  ignorant.     [Lord  Abinger,  C.  B. — The  letter  of 
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Exeh.  of  p/«a«,  revocation  states,  that  since  the  letter  of  the  16th  of  Sep- 

-  tember,  they  had  received  petitions  from  the  sureties  and 

Att..Gbn.  assignees  of  Armitage^  which  led  them  to  alter  their  former 

Walmsi  by.  order.] 

Parke^  B. — At  the  time  when  the  defendant  was  em- 
ployed to  sell  the  goods^  nothing  was  said  about  his  re- 
taining his  debt ;  he  was  employed  only  as  a  means  of 
obtaining  the  best  price  for  them.  Then  he  was  bound  to 
account  to  the  Crown  for  the  proceeds;  being  employed 
only  as  an  agent  for  the  purpose  of  sale^  he  was  entitled 
only  to  the  expenses  of  the  sale.  He  was  entitled  to  be 
paid  the  amount  of  his  debt^  only  in  case  the  Crown  were 
satisfied  it  was  due;  until  that  satisfaction,  he  had  no 
interest  by  the  act  of  the  Crown.  There  is  no  agreement 
with  him  that  he  shall  retain  any  specific  sum  for  himself; 
that  remains  to  be  adjusted.  He  sold,  no  doubt,  in  the 
expectation  that  he  had  a  lien,  and  that  his  lien  was  to  be 
paid ;  but  he  cannot  retain  any  part  of  the  proceeds  against 
the  Crown,  unless  he  had  a  good  lien  against  the  Crown, 
or  unless  they  have  done  something  to  appropriate  the 
proceeds  to  him.  Now,  he  has  no  claim  by  law ;  he  must 
rest,  therefore,  upon  the  ground  that  the  Crown  has  mis- 
takenly paid  him.  Had  they  done  so,  the  question  would 
have  arisen  whether  the  Crown  could  recover  back  a  pay- 
ment made  in  ignorance  of  the  law ;  but  in  order  that  that 
question  may  arise,  it  is  essential  to  shew  that  a  payment  has 
been  made ;  and  here  it  is  clear  the  Crown  never  meant  to 
pay  all  the  defendant's  claim,  but  only  so  much  as  the 
o£Gicer,  having  investigated  the  amount,  found  to  be  due. 
Until  the  act  is  done  whereby  the  amount  is  ascertained, 
no  part  of  the  fund  belongs  to  the  defendant.  Now,  the 
officer  never  has  allowed  the  claim ;  and  even  if  he  had 
done  so,  without  first  investigating  the  account,  he  would 
have  done  so  without  authority.  It  appears  to  me  that  the 
question  is  so  plain  and  clear,  as  not  to  admit  of  a  doubt. 
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Lord  Abinoeb,  C.  B. — ^I  am  of  the  same  opinion.     I  E*eh,  of  FUat, 

thought  it  appeared  to  be  a  hard  case  on  Sir  Joshua  *  - 

Walmsley;  but  the  question  lies  in  a  very  narrow  com-  Att.-Gen. 

pass,  and  I  think  there  is  no  room  for  doubt  upon  it.  Walmslbt. 

6uBN£Y,  B.,  and  Bolfe,  B.,  concurred. 

Bule  discharged. 


Edge  v.  Pemberton.  Nov,  22. 

VyOVENANT. — The  declaration  set  forth  a  demise  by  in  an  action  on 
J.  G.  Evetts  to  one  Samuel  Pemberton,  his  executors,  ad-  keep^dcmhied 
ministrators,  and  assigns,  of  the  premises  in  question,  and  ?"">»»««»» 
a  covenant  therein  contained,  by  the  said  Samuel  Pember-  order  and  re- 
ton,  to  repair  and  keep  the  said  premises  in  tenantable  end  of  the  term 
order  and  repair,  and  at  the  end  of  the  term  to  yield  them  J^p^n  .^uch  ^c^" 
up  in  such  tenantable  repair :  it  then  stated,  that  all  the  nani*bie  repair, 

^  ^      ,  the  breach 

estate  and  interest  of  the  said  Samuel  Pemberton  vested  assigned  was, 

in  the  defendant  by  assignment ;  that  the  plaintiff  became  ^nt  did  not  nor' 

seised  in  fee  of  the  reversion  expectant  on  the  said  demise ;  ^^"|[*  ","®^^ 

and  alleged  as  a  breach,  that  the  defendant  "  did  not  nor  »nd  iceep  the 

,i/v*>i  -  •  11  1  •!  •*'^  messuages 

would  sufficiently  support,  repair,  and  keep  the  said  mes-  &c.  in  tenant- 
suages  and  premises  in  tenantable  order  and  repair,  nor  *ep*ir'*J,",*°** 
yield  up  the  same  in  such  tenantable  repair  at  the  end  of  deliver  them  up 

1.1  *  i.       /If       J         »  '"  ■***^'*  tenant- 

the  said  term,  but,  on  the  contrary  thereof y  suffered  andper-  able  repair  at 

mitted  the  said  messuages  &c.   to  be  and  continue,  and  tenn%ii^,  on 

the  same  were,  during  all  that  time,  ruinous,  prostrate,  '*'  contrary 

fallen  down,  and  in  great  decay,  for  want  of  needftU  and  edandper- 

necessary  reparations,  &c.,  and  the  defendant,  at  the  end  mises  to  be  and 

of  the  said  term,  left  the  said  premises  so  out  of  repair  as  Jh"  same  were 

ruinous  and  in 
decay, /or  want  of  needful  and  necet^ary  reparationa,  &c.,  and  the  defendant,  at  the  end  of  the 
term,  left  them  so  out  of  repair:— H«/<7,  that,  under  thii  breach,  the  lessor  could  not  recover 
for  voltmiary  waste,  as,  by  removing  windows  &c. 
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Bitek.  of  Piftu,  aforesaid.    There  was  a  general  plea  of  performance,  on 

1843  o  a.  *  ' 

'  -    which  issue  was  joined. 
Edob  ^t  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  last 

Pbmbbrtom.  Warwick  assises,  it  appeared  that  the  breach  of  covenant 
complained  of  consisted  in  part  of  the  defendant's  having, 
shortly  before  the  expiration  of  his  term,  removed  and 
carried  away  certain  windows  and  window-frames  from 
some  new  buildings  which  he  had  erected  in  lien  of  old 
ones,  on  the  demised  premises.  It  was  contended  for  the 
defendant,  that  this  being  voluntary  waste,  the  plaintiff 
could  not  recover  for  it  under  the  terms  of  the  breach, 
which  related  to  permissive  waste  only.  The  plaintiff  had 
a  verdict  for  £336,  with  leave  to  the  defendant  to  move  to 
reduce  the  damages  by  £115,  the  amount  of  the  damage 
occasioned  in  the  manner  above  mentioned. 

TF.  T.  8.  Daniell  having  obtained  a  rule  nisi  accordingly, 
or  for  a  new  trial,  citing  Doe  d.  Dalton  v.  Jones  (a), 

Hutt  and  Miller  now  shewed  cause. — ^The  breach  in  this 
case  undoubtedly  points  rather  at  disrepair  from  lapse  of 
time  and  want  of  reparation.  But  the  question  is,  will  not 
the  covenant  support  an  action  for  voluntary  waste  ?  and  if 
it  will,  is  there  anything  in  the  breach  to  narrow  the  effect 
of  the  covenant  ?  [Lord  Abinger,  C.  B. — The  real  com- 
plaint is,  that  the  defendant  has  delivered  up  the  premises 
in  an  untenantable  state,  because  he  has  taken  out  the 
windows ;  but  that  is  not  alleged  in  the  breach.]  The  sub- 
stantial breach  is,  that  he  has  delivered  them  in  an  un- 
tenantable state  of  repair ;  and  the  evidence  shews  that  he 
has  done  so.  In  Harris  v.  Mantle  (&),  where  the  breach 
assigned  was,  that  the  defendant  had  not  used  the  farm  in 
a  husbandlike  manner,  but  on  the  contrary  had  committed 
waste,  it  was  held  that  the  plaintiff  could  not  shew  that  the 

(a)  4  B.  &  Aid.  126.  (6)  3  T.  R.  307. 
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farm  had  been  used  by  the  defendant  in  an  nnhusbandlike  ^^^*-  o/Pieiut 

.  1843. 

manner,  unless  the  manner  of  using  it  amounted  to  waste. 

But  there  the  covenant  was  so  vague,  that  a  breach  in  the 
terms  of  it  gave  no  information  to  the  tenant.  This  is  a 
breach  of  the  covenant  to  give  up  the  premises  in  tenantable 
repair.  It  would  have  been  sufficient  to  negative  a  perform- 
ance of  the  covenant  in  its  terms ;  and  though  that  is  not 
done  here,  the  breach  is  substantially  a  complaint  that  the 
premises  were  delivered  up  in  a  condition  inconsistent  with 
the  covenant. 

DameU  and  Mellor,  contra,  were  stopped  by  the  Court. 

Lord  Abinger,  C.  B. — ^This  rule  must  be  absolute.  If 
nothing  had  been  stated,  except  merely  to  negative  per- 
formance of  the  covenant  in  its  terms,  and  the  issue  had 
been  taken  on  that,  it  would  have  been  taken  to  be  a  breach 
to  the  full  extent  of  the  covenant ;  but  when  the  plaintiff 
goes  on  to  add  the  words,  "  but  on  the  contrary,  suffered 
and  permitted''  the  premises  to  be  out  of  repair,  he  makes 
that  allegation  specific  which  before  is  general  and  uncer- 
tain, and  is  bound  by  it. 

Parke,  B. — ^The  terms  of  the  breach  are  clearly  too 
narrow  to  entitle  the  plaintiff  to  recover  in  respect  of 
voluntary  waste. 

Gx7RNET,  B.,  and  Rolfe,  fi.,  concurred. 

Rule  absolute  to  reduce  the  damages  (a). 

(a)  See  Martin  v.  Gilham,  7  Ad.  &  £11. 540 ;  1  Nev.  &  P.  568. 
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Exch.  of  Pleas, 
1843. 

Nov.  23. 
The  Courts  at 
Westminster 
have  no  autho- 
rity to  set  aside 
an  award  made 
in  an  action 
depending  in 
the  Court  of 
Common  Pleas^ 
at  Lancaster, 
and  referred  by 
order  of  Nisi 
Prius. 

A  motion  for 
a  new  trial,  in 
a  cause  tried  in 
the  Court  of 
Common  Pleas, 
at  Lancaster, 
may  qf  riff  hi  be 
made,  under 
the  4  &  d  Will. 
4,  c.  62,  s.  26, 
to  any  of  the 
Courts  at 
Westminster ; 
the  regulation, 
that  it  shall  be 
made  to  the 
Court  in  which 
the  Judge  sits 
who  tried  the 
cause,  is  one  of 
convenience 
only. 


PlUMLEY  t;.  ISHERWOOD. 

JIjRLE  moved  for  a  rule  to  shefw  cause  why  the  award 
made  by  the  arbitrator  in  this  case,  which  was  an  action 
brought  in  the  Court  of  Common  Pleas  at  Lancaster^  and 
referred  by  order  of  Nisi  Prius,  should  not  be  set  aside. 

Parke,  B. — We  have  no  authority  to  entertain  the 
application.  The  statute  (a)  applies  only  to  cases  where 
there  has  been  a  verdict  or  nonsuit  in  that  Court. 

Rule  refused  (i). 

Will.  4,  c.  62,  the  Lord  Chief  Jus- 
tice had  stated  the  opinion  of  the 
Judges,  that  such  motions  should 
be  made  to  the  Court  to  which  the 
Judge  belonged  who  tried  the  cause ; 
[see  1  C.  M.  &  R.  704,  n.  (a) ;]  but 
that,  in  this  instance,  the  effect  of 
adhering  to  that  resolution  would 
be,  that  a  stranger  to  the  cause 
must  move  for  the  new  trial,  inas- 
much as  a  Serjeant  only  could  be 
heard  in  the  Court  of  Common 
Pleas. 

Tlie  Court  intimated  that  the 
nile  so  promulgated  was  one  of 
convenience  only,  but  said  they 
would  mention  the  matter  to  the 
other  Judges ;  and  on  the  follow- 
ing day, 

Parke,  B.,  said — ^What  was  said 
by  the  Lord  Chief  Justice  of  the 
Queen's  Bench,  on  this  subject, 
had  reference  merely  to  conveni- 
ence, and  was  not  meant  to  be  obli- 
gatory. In  this  case,  the  party  who 
intends  to  move  is  not  bound  to 
employ  a  seijeant,  merely  because 
the  cause  was  tried  by  a  Judge  of 
the  Common  Pleas;  the  motion 
may  be  made  either  in  the  Court 
of  Queen's  Bench,  or  in  this  Court. 

The  motion  was  accordingly 
made  in  this  Court. 


(a)  4&5  Will.  4,  c.62,  s.  26; 
which  enacts,  that  it  shall  be  law- 
ful for  any  party,  in  any  action 
now  depending,  or  hereafter  to  be 
depending  in  the  said  Court  of 
Common  Pleas  at  Lancaster,  to  ap- 
ply, by  motion,  to  any  one  of  the 
superior  Courts  at  Westminster,  sit- 
ting in  Banco,  within  such  period  of 
time  after  the  trial  as  motions  of  the 
like  kind  shall  from  time  to  time  be 
permitted  to  be  made  in  the  supe- 
rior Court,  for  a  rule  to  shew  cause 
why  a  new  trial  should  not  be 
granted,  or  a  nonsuit  set  aside  and 
a  new  trial  had,  or  a  verdict  entered 
for  the  plaintiff  or  defendant,  or  a 
nonsuit  entered,  as  the  case  may 
be,  in  such  action,  which  Court  is 
hereby  authorized  and  empowered 
to  grant  or  refuse  such  rule,  and 
afterwards  to  proceed  to  hear  and 
determine  the  merits  thereof,  and 
to  make  such  orders  thereupon  as 
the  same  Court  shall  think  proper. 

(b)  In  another  case,  ofSmethurst 
V.  Taylor,  which  was  tried  in  the 
Court  of  Common  Pleas  at  Lan- 
caster, before  Cresswetty  J.,  Martin, 
before  moving  for  a  new  trial  in  this 
Court,  reminded  the  Court,  (on  the 
3rd  of  November),  that  shortly  af- 
ter the  passing  of  the  stat.  4  &  5 
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FoRSTEE  and  Others,  Assignees  of  Wm.  Smith  Batson,       Nov,  17. 
John  Wilson^  and  John  Langhobn,   Bankrupts,  v. 
Wilson  and  Another. 

Assumpsit  by  the  plaintiffs,  as  assignees  of  W.  S.  The  defendanis. 
Batson,  J.  Wilson,  and  J.  Langhorn,  bankrupts,  to  recover  for  "money  ad- 
certain  monies  amounting  to  £880,  with  interest  from  the  on"the1/blSkT 
7th  April,  1841,  alleged  to  have  been  due  and  owing  by  »"«  account  by 

1       ^  \.     \  -^  A    «      ,     ^  1.1,  their  bankers, 

the  defendants  to  Batson  8c  Co.  before  their  bankruptcy,  who  subse- 
upon  a  balance  of  the  defendants'  banking  account,  for  bankrup?*«"* 
money  lent  and  advanced  to  the  defendants  by  the  bank-  "'Y**^  ^7°^ 

•'  •'  their  customers, 

rupts  before  their  bankruptcy.  on  the  day  on 

The  defendants  pleaded  a  plea  of  set-off  and  mutual  stopped  pay- 
credit,  by  reason  of  eighty  promissory  notes  of  £5  each,  Sly"  foSufw^ng, 
made  by  the  bankrupts,  payable  to  bearer  on  demand,  and  *^"^  without  no- 
bon&  fide  received  by  the  defendants,  who  became  the  bankruptcy, 
bearers  of  and  gave  credit  for  the  same  before  the  date  or  docket  had  *"^ 
issuing  of  the  fiat,  without  notice  of  any  act  of  bankruptcy,  certain 'jg?' 
The  replication  took  issue  on  this  plea,  and  the  facts  of  not««  of  the 

bank,  payable 

the  case  were  submitted  by  a  judge's  order  for  the  opinion  to  bearer  on 
of  this  Court  in  the  following  case :—  pa^menl  ITf  an" 

tecedent  debts, 

Messrs.  Batson,  Wilson,  &  Langhorn  carried  on  business  So„'*Jhat*the" 
in  Berwick*upon-Tweed  as  bankeris  in  co-partnership  up  were  to  debit 

themselves 

to  December,  1841,  under  the  firm  of  Batson,  Berry,  &  with  so  much 
Langhorn,  and  their  banking  establishment  was  called  The  ghouid'recdve 
Tweed  Bank.     The  defendants  carried  on  the  business  of  ^r®"  the  as- 

signees  for  such 

ironmongers  in  the  same  town.  notes.    They 

The  bankrupts  being  in  insolvent  circumstances,  on  during  the 
Saturday  the  4th  of  December,  1841,  came  to  the  resolu-  Xl^  £5  note. 

of  the  bank,  for 
which  they  were  to  pay  so  much  only  as  they  should  receive  from  the  assignees  for  such  notes. 
An  action  having  been  brought  by  the  assignees  of  the  bankrupts  against  the  defendanU  for 
money  lent  by  the  bankru]^  before  their  bankruptcy : — Heidj  that  the  defendants  had  a  bene- 
lidal  interest  in  the  first-mentioned  class  of  notes,  and  were  therefore  entitled  to  set  them  off; 
but  that  they  were  not  entitled  to  set  off  the  last-mentioned  class,  as  they  held  them  merely  as 
trustees  for  others. 

VOL.  XII.  O  M.  W. 
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Bseh.  qfPleoi,  tion  of  atopping  payment,  and  of  not  opening  the  doors  of 
the  bank  for  business  on  Monday  the  6th  of  December, 
1841,  but  this  was  not  known  to  the  defendants  prior  to 
the  issuing  of  the  fiat  hereinafter  mentioned. 

Up  to  the  morning  of  Monday,  the  6th  of  December, 
the  confidence,  not  only  of  the  defendants,  but  of  the  public 
generally,  in  Messrs.  Batson  &  Co.  was  unlimited,  and  not 
the  smallest  doubt  of  their  solvency  existed.  On  that 
morning,  however,  by  their  directions,  the  outer  door  of 
the  banking-house  and  the  lower  half  shutters  of  the  bank- 
ing-house windows  at  Berwick  were  not  opened  at  the 
usual  hour,  ten  o^clock.  Both  the  defendants  were  in  the 
country  previous  to  ten  o^clock  in  the  morning  of  Mon- 
day the  6th  of  December,  the  usual  hour  of  opening  the 
bank :  one  of  them,  William  Wilson,  did  not  return  to 
Berwick  till  half-past  three  o^clock  in  the  afternoon  of  that 
day,  the  usual  hour  of  shutting  the  bank  doors  being  three 
o'clock  in  the  afternoon ;  the  other  defendant,  John  Wilson, 
did  not  return  to  Berwick  till  the  night  of  Friday  the  10th 
of  December.  During  their  absence  their  business  was 
carried  on  in  the  usual  manner  by  their  shopman  and  as- 
sistants, who,  shortly  after  eleven  o'clock  on  the  6th  of 
December,  saw  the  printed  notice  hereinafter  set  forth. 
About  eleven  o'clock  of  Monday,  the  6th  of  December,  a 
handbill,  of  which  the  following  is  a  copy,  was  printed  and 
distributed  throughout  Berwick,  and  a  copy  was  left  at 
defendants'  shop,  and  seen  by  their  shopman  : — 

"  Tweed  Bank.  Messrs.  Batson,  Berry,  &  Co.  beg  to  inform 
the  public,  that,  owing  to  unavoidable  circumstances,  they 
are  obliged  to  suspend  payment.    6th  December,  1841." 

A  copy  of  this  notice  was  seen  by  the  defendant  William 
Wilson,  for  the  first  time,  on  the  same  afternoon,  about 
half-past  three  o'clock ;  but  a  shopman  of  the  said  defend- 
ant, by  desire  of  a  friend,  left  Berwick  on  horseback  imme- 
diately after  the  report  was  prevalent  that  the  Tweed 
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Bank  had  suspended  payment,  and  met  his  master,  the  Exch,  qf  Pleas, 


said  defendant  William  Wilson,  about  two  o'clock  in  the 
afternoon,  near  Chirnside,  in  Scotland,  about  nine  miles 
distant  from  Berwick,  and  informed  him  of  the  said  report, 
and  that  he  had  followed  him  at  his  friend's  desire.  No 
copy  of  the  printed  notice  was  seen  by  the  other  defend- 
ant John  Wilson  till  Friday  evening  the  10th  of  December. 
Neither  Mr.  Batson  nor  Mr.  Wilson  (the  bankrupts)  was 
in  the  bank  on  Monday  the  6th  day  of  December,  but 
the  upper  half  shutters  of  the  window  were  open,  and  the 
clerks  remained  in  the  bank.  Mr.  Langhom,  one  of  the 
bankrupts,  was  in  the  dwelling-house  attached  to  the  bank, 
and  did  not  leave  his  bed  until  twelve  o'clock  at  noon  of 
that  day.  He  did  not  afterwards  go  into  the  bank,  but 
the  clerks  of  the  bankrupts  were  there.  Neither  the  outer 
door  of  the  banking-house  nor  the  under  half  shutters  of 
the  bank  were  opened  as  usual ;  and  four  or  five  creditors 
of  the  bankrupts  called  at  the  bank  during  the  day,  to  all 
of  whom  Mr.  Langhom,  by  his  express  directions,  was 
denied  by  his  servants,  but  some  of  them  had  interviews 
with  the  clerks  of  the  bankrupts.  None  of  the  above  facts, 
however,  were  known  to  either  of  the  defendants  till  after 
four  o'clock  of  the  afternoon  of  the  8th  of  December. 

[The  case  then  contained  a  statement  of  facts  as  to  the 
defendants  haying  notice  of  an  act  of  bankruptcy  having 
been  committed  before  the  date  of  the  fiat ;  but,  as  the 
Court  were  of  opinion  that  the  fact  of  such  notice  was  not 
brought  home  to  the  defendants,  it  is  omitted.] 

On  the  morning  of  the  8th  of  December,  1841,  a  docket 
was  struck  against  Messrs.  Batson  &  Co.,  and  on  the  same 
afternoon  a  fiat  was  issued,  under  which  they  were  de- 
clared bankrupts  on  the  11th  of  the  same  month. 

The  defendants  were  indebted  to  the  bankrupts  jointly 
in  the  sum  of  866/.  Ss.  4d,  upon  the  balance  of  their  bank- 
ing account,  for  money  advanced  to  them  at  various  times, 
and  interest  thereon  up  to  and  including  the  7th  of  De- 
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Bxeh.  of  Piea$,  cember,  1841.    The  sum  of  536/.  Ss.  4d.  has,  since  the 
V    ^'    .     bankruptcy,  and  before  the  action,  been  paid  to  the  as- 
FoASTER      signees,  leaving  a  balance  of  £336  and  interest  (if  the  notes 
Wix.toN,      after  mentioned  are  not  a  good  set-off)  only  dne  to  them. 
Against  this  balance  the  defendants  claimed  to  set  off 
promissory  notes  (called  Tweed  Bank  notes)  of  the  bank- 
ing firm,  payable  to  bearer  on  demand,  and  receiyed  by 
the  defendants  at  the  times  and  under  the  circumBtances 
hereafter  set  forth. 

[The  case  then  set  forth  nine  classes  of  notes,  but  the  fint 
five  classes  were  notes  which  had  been  received  by  the  de- 
fendants in  band  fide  payment  0/ antecedent  debts,  and  for 
goods  sold,  without  notice  (as  was  ultimately  admitted)  of 
an  act  of  bankruptcy  having  been  committed,  and  conse- 
quently all  question  as  to  them  was  abandoned  by  the 
plauitiffs'  counsel  at  the  oommencement  of  the  argument, 
the  Court  having  expressed  a  strong  opinion  that  no  notice 
was  establiriied  by  the  facts  stated  in  the  case.] 

The  sixth  class  was  that  of  five  £6  notes  of  the  Tweed 
Bank  recdvied  by  the  defendants  between  the  hours  of  ten 
and  half-past  two  of  the  6tii  of  December,  1841,  from  va- 
rious customers,  in  part  payment  of  antecedent  debts,  an  the 
condition  that  the  defendants  were  to  debit  themselves  with 
so  much  only  as  they  should  receive  from  the  assignees  for 
sudi  notes. 

The  seventh  class  applied  to  five  other  £6  notes  received 
by  the  defendants  between  the  hours  of  half-past  two  of 
the  6th  of  December  and  four  o'clock  in  the  afternoon  of 
the  7th  of  December,  in  part  payment  of  antecedent  debts, 
upon  similar  conditions  to  those  mentioned  in  the  sixth. 

The  eighth  class  was  as  to  five  other  notes  received  by 
the  defendants  between  ten  and  half-past  two  o'clock  of 
the  Ctfa  of  December,  for  which  the  de/mdants  were  to  pay 
so  much  only  as  they  should  receive  from  the  assignees  for 
such  last-mentioiied  notes. 

And  the  ninth  applied  to  five  other  notes  received  by 
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cember  and  four  o'clock  om  the  7th  of  December,  under  the 

same  drennntances  aa  the  eiffhth  class.  Fobstbr 

The  plaintifib  insisty  that  the  defendants  hare  no  right      Wilmn. 
to  set  off  any  of  such  notes,  except  those  which  were  in 
their  possesBion  before  ten  o'clock  on  the  movning  of  the 
6th  of  Deeembtf . 

The  question  for  the  c^pinion  of  the  Court  is,  whether 
the  plaintiffs  are  entitled  to  recover  all  or  any  part  of  the 
said  balance.  If  the  Court  should  be  of  opinion  in  the 
affirmative,  the  plaintiffs  are  to  have  judgment  by  confes- 
sion for  bhA  amount  as  the  Court  think  them  entitled  to 
receive,  with  interest.  If  the  Court  should  be  of  opinion  in 
the  negative,  a  nolle  prosequi  is  to  be  entered.  The  Court 
is  to  be  at  liberty  to  draw  any  inference  whidi  a  jury 
ought  in  their  opinion  to  draw,  and  to  make  any  amend- 
Bient  in  the  pleadings  they  may  think  necessary. 

WiaiBcm,  for  the  plaintiffs. — The  defendants  had  no  right 
of  set-off  in  respect  of  any  of  these  notes.  [Parke,  B*-— 
Unless  the  defendants  had  notice  of  an  act  of  banbruptey 
having  been  ooiemitted,  th^  had  a  clear  right  to  set  off 
the  notes  contained  in  Hie  first  five  classes,  which  were 
notes  received  in  bon&  fide  payment  of  antecedent  debts, 
and  for  goods  sold  in  the  regular  coarse  of  business.]  It 
must  be  admitted  that  it  is  doubtful,  upon  the  facts  stated, 
whether  they  had  notice  of  an  act  of  bankruptcy  having 
been  committed,  and  it  is  certainly  not  expressly  found 
in  the  case.  [Parke,  B. — ^There  can  be  no  doubt  that  the 
defendants  would  have  a  right  of  set-off,  unless  notice  be 
clearly  shewn.]  Then,  as  to  those  classes  of  notes  which 
depend  upon  different  circumstances;  the  sixth  and  seventh 
classes  (which  are  substantially  the  same)  relate  to  notes 
received  by  the  defendants  in  part  payment  of  antecedent 
debts,  on  the  condition  that  the  defendants  were  to  debit 
themselves  with  so  much  only  as  they  should  receive  for 
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^cA.  rf  PUoi,  them  from  the  assignees.  Those  notes  cannot  be  set  off^ 
as  no  consideration  passed  on  receipt  of  them  firom  the  de- 
fendants; for  the  debts  remained  equally  due  to  them,  and 
it  amounted  at  the  utmost  to  an  agreement,  without  con- 
sideration, to  suspend  payment  until  they  ascertained  what 
they  could  obtain  from  the  assignees.  They  were  in  fact 
mere  trustees  for  the  parties  from  whom  they  received 
them.  The  right  of  set-off  depends  upon  the  50th  section 
of  the  6  Geo.  4,  c.  16.  That  section  enacts,  ''that,  where 
there  has  been  mutual  credit  given  by  the  bankrupt  and 
any  other  person,  or  where  there  are  mutual  debts  between 
the  bankrupt  and  any  other  person,  the  commissioners 
shall  state  the  account  between  them,  and  one  debt  or  de- 
mand may  be  set  against  another,  notwithstanding  any 
prior  act  of  bankruptcy  committed  by  such  bankrupt 
before  the  credit  given  to,  or  the  debt  contracted  by,  him, 
and  what  shall  appear  due  on  either  side  on  the  balance  of 
such  account,  and  no  more,  shall  be  claimed  or  paid  on 
either  side  respectively,  and  every  debt  or  demand  hereby 
made  proveable  against  the  estate  of  the  bankrupt  may 
also  be  set  off  in  manner  aforesaid  against  such  estate.'' 
Now,  it  is  quite  clear  that  the  debt  set  off  must  be  bon& 
fide  the  debt  of  the  party  setting  it  off.  In  Lackinffion  v. 
Coambes  (a),  where,  to  an  action  by  the  assignees  of  a  bank- 
rupt for  the  price  of  a  phaeton,  for  which  the  defendant 
had  agreed  to  pay  ready  money,  the  defendant  pleaded  a 
set-off  in  respect  of  a  bill  of  exchange  drawn  by  one  Har- 
land,  accepted  by  the  bankrupt,  and  indorsed  by  Harland 
to  the  defendant,  to  which  the  plaintiffs  replied,  that,  after 
the  bill  was  dishonoured,  Harland  indorsed  it  to  the  de- 
fendant without  consideration,  in  trust  that  the  defendant 
should  purchase  the  phaeton  of  the  bankrupt,  hand  it  over 
to  Harland,  and  fraudulently  attempt  to  set  off  the  bill 
against  the  price  of  the  phaeton;  that  replication  was 

(a)  6  Ring.  N.  C.  71 ;  8  Scott,  312. 
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held  to  be  a  sufficient  answer  to  the  claim  of  set-off.  Now,  Exek.  t^  Pleas, 

1843* 
there  it  is  quite  clear  that  there  was  a  debt  due  from  the  ^ 

defendant  to  the  plaintiffs  for  the  phaeton,  and  that  the  Fobsteb 
defendant  could  have  maintained  an  action  on  the  bill  of  Wilson. 
exchange  against  the  plaintiffs.  That  case  is  not  so  strong 
as  the  present.  Here  the  notes  were  not  delivered  as 
payment  of  an  antecedent  debt,  but  on  condition  that  the 
defendants  should  debit  themselves  with  so  much  only  as 
they  should  receive  from  the  assignees,  and  the  notes  could 
not  be  carried  to  the  credit  of  the  parties  till  the  money 
was  actually  received.  It  was  a  mere  collateral  security  to 
the  defendants.  They  were  mere  agents  of  the  parties 
who  delivered  the  notes  to  them.  The  defendants'  remedy 
against  the  parties  was  not  to  be  suspended — and  they 
might  have  sued  their  debtors  the  next  day  for  the  amount 
of  their  debts.  There  was  no  contract  that  the  liability 
for  the  debts  should  be  suspended  in  whole  or  in  part. 
They  were  not  the  bon&  fide  holders  of  the  notes  for  the 
purposes  of  set-off,  and  there  was  no  mutual  credit  in 
respect  of  them  between  the  defendants  and  the  bank- 
rupts. The  case  of  Fair  v.  M'lver  {a)  is  precisely  in 
point.  There  third  persons,  holding  the  acceptance  of  a 
trader  who  was  known  to  be  in  bad  circumstances,  agreed 
with  the  defendants,  as  a  mode  of  covering  the  amount  of 
the  bill,  that  it  should  be  indorsed  to  them,  and  that  they 
should  purchase  goods  of  the  trader,  which  were  to  be  paid 
for  by  a  bill  at  three  months'  date,  or  made  equal  to  cash 
in  three  months,  (before  which  time  the  trader's  acceptance 
would  be  due),  but  without  communication  to  the  trader 
that  they  were  the  holders  of  his  acceptance;  and  it  was 
held,  that,  the  trader  having  become  bankrupt,  and  his  as- 
signees having  brought  assumpsit  to  recover  the  value  of 
the  goods  sold  and  delivered  to  the  defendants,  the  latter 
could  not  set  off  the  bankrupt's  acceptance,  which  they  did 

(a)  16  East,  130. 
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JExeh.  rf  PhoM,  not  hold  in  their  own  rieht,  but  in  effect  fior  such  other 
^  '   ^     persons,    [Parkey  B.— I  think  Baylep,  J.,  put  that  case  on 


FoRfiTER  the  ground  that  the  defendants  held  the  bill  merely  as 
Wilson.  trustees  for  the  parties  who  handed  it  over  to  them.] 
Yes;  that  they  were  not  the  boa&  fide  holders  of  the  bill, 
but  held  it  merely  as  trustees^  and,  as  such,  could  not 
set  it  off  against  a  demand  upou  them  in  their  own  right ; 
and  could  not  have  prored  the  amount  of  the  bill  under 
the  commission  as  a  debt  due  to  them.  The  question  is, 
were  these  notes  received  on  the  credit  of  the  bank  ?  and  it 
is  submitted  that  they  clearly  were  not.  They  were  not  re- 
ceived aa  payment,  but  for  a  collusive  and  fraudulent  pur- 
pose, that  of  enablii^  the  parties  to  get  full  value  for  them. 
With  respect  to  the  dghth  and  ninth  classes  of  notes,  there 
can  be  no  doubt  as  to  them ;  for  the  defendants  did  not 
even  receive  them  as  security  for  the  payment  of  antece- 
dent debts,  but  merely  as  trustees  to  pay  to  the  owners  of 
them  so  much  as  they  should  receive  for  them  from  the 
assignees.  The  parties  might  have  recovered  them  back 
immediately.  It  is  impossible  to  contend  that  the  de* 
fendants  can  have  any  right  of  aet*off  in  respect  of  them. 
[Parke,  B. — ^There  is  nothing  to  shew  that  the  property  in 
the  notes  vested  in  them.] 

Martin,  contrk. — ^The  defendants  are  entitled  to  set  off 
both  classes  of  notes.  Unless  a  party  has  notice  of  an  act 
of  bankruptcy,  the  title  of  the  assignees  accrues  only  from 
the  issuing  of  the  fiat,  and  they  are  bound  by  all  the  equi* 
ties  of  the  bankrupt,  and  stand  in  the  same  situation  as  he 
would  have  stood,  except  as  to  any  case  of  fraudulent  prefer- 
ence. It  is  also  a  well-known  principle  of  the  bankrupt  law, 
that  a  creditor,  although  he  knows  his  debtor  to  be  in  in* 
solvent  circumstances  and  likely  to  become  bankrupt,  has  a 
right  to  obtain  payment  of  his  debt  in  full  if  he  can.  If, 
therefore,  he  may  so  obtain  payment  of  his  whole  debt,  it 
cannot  be  deemed  fraudulent  in  him  to  obtain  it  through 
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the  xoeans  of  bank  nxAes,  and  to  transfer  the  liabilities  of  the  Bxek.  <^Phm, 
bankrupt  to  anoth^,  and  place  that  other  in  the  same  situa- 
tion as  himself.  The  bankers,  by  sending  their  notes  into 
the  world,  profess  to  treat  them  as  of  full  value,  like  so 
many  sovereigns,  and  the  assignees  cannot  consider  them 
in  any  other  light.  That  such  is  the  true  character  of  bank 
notes,  appears  from  the  judgment  of  Holrogd,  J.,  in  Woo* 
key  V.  Pole  (a).  That  learned  judge  there  quotes  the  words 
of  Lord  Mansfidd  in  MiUer  v.  Bace  (A),  who,  in  speaking 
of  bank  notes,  says,  ''  They  are  not  goods,  nor  securities, 
nor  documoits  for  debts,  nor  are  so  esteemed,  but  are 
treated  as  moneys  as  ctiah^  in  the  ordinary  course  and  tran*. 
action  of  business,  by  the  general  consent  of  mankind.'' 
If  that  is  80  in  the  ordinary  transactions  of  business, 
how  mnch  more  must  it  be  so  as  against  parties  deal* 
ing  with  them  and  issuing  them  as  cash.  The  law  has 
stamped  money  as  being  the  property  of  the  possessor, 
and  all  the  world  has  a  right  to  deal  with  the  possessor 
of  it  as  having  the  property  in  it.  That  is  the  view 
taken  by  Holroyd,  J.,  in  Wookey  v.  Pole ;  ^  that  not  only 
money  itself  may  pass,  and  the  right  to  it  may  arise  by 
cnar^acj  alone,  but,  further,  that  these  mercantile  instru- 
ments, which  entitle  the  bearer  of  them  to  money,  may 
also  pass,  and  the  right  to  them  may  arise  in  like  manner 
by  currency  or  delivery."  K  these  notes  are  money,  and  to 
be  treated  as  money,  then  the  right  in  them  passed  by  de« 
Kvery  to  the  de£^dants;  and  it  is  clear  that  they  had  a 
right  to  obtain,  if  they  could,  20^.  in  the  pound  for  them, 
and  may  set  them  off  against  any  debt  owing  from  them 
to  the  bankers.  In  Hawkins  v.  JVhittm  (c),  it  was  held,  in 
an  action  brought  by  the  assignees  of  certain  bankers,  that 
a  party  has  a  right  to  set  off  notes  of  such  bankers  taken 
by  him  after  he  knew  that  they  had  stepped  payment,  but 
before  he  knew  that  they  had  committed  an  act  of  bank- 

(a)  4  B.  &  Aid.  1 0.  (c)  10  B.  &  Cr.  217 ;  5  M.  &  R. 

(&)  1  Burr.  452.  219. 
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Bxeh.  of  Pleat,  ruptcy.  Bayktf,  J.,  in  delivering  the  judgment  of  the  Court, 
there  says,  ''  It  may  be  true,  and  is,  that  he  took  these 
notes  for  the  yery  purpose  of  making  them  the  subject  of 
his  set-off,  and  of  getting,  in  substance,  20s,  in  the  pound 
upon  these  notes ;  but,  as  this  has  not  been  prohibited,  we 
cannot  say  it  is  illegal''  The  ordinary  principle  of  law 
shews  the  transaction  to  be  legal,  and  as  such  it  cannot  be 
said  to  be  fraudulent.  There  can  be  no  fraud  in  a  man 
obtaining  20«.  in  the  poimd  if  he  can.  The  law  encourages 
diligence  in  reco?ering  debts,  and  there  is  nothing  to 
compel  him  to  lie  by,  and  come  in  in  the  same  situation 
as  other  creditors  who  have  been  less  diligent.  As  to 
the  authorities  which  have  been  cited,  it  may  be  doubted 
whether  the  case  of  Fair  v.  M'lver  can  be  supported ;  for 
the  judges  differ  as  to  the  grounds  of  their  judgments,  and 
in  that  case  the  defendants  obtained  the  bill  in  a  legitimate 
manner,  namely,  in  payment  for  ropes  that  they  had  bought 
from  Perry  &  Fir miston,  the  parties  from  whom  they  received 
the  bill.  Bayley,  J.,  commences  his  judgment  by  saying 
that  the  case  was  not  free  from  difficulties,  but  that  on  the 
whole  he  thought  the  verdict  was  right,  and  the  case  was 
put  by  him  as  if  it  was  a  defence  by  the  bankrupt  himself. 
[Farke,  B. — The  bill  in  that  case  would  not  suit  the  spe- 
cies of  contract  on  which  the  iron  was  sold  to  the  defend- 
ants.] It  would  not,  and  Lord  Ellenborough  put  the  case  on 
that  ground  amongst  others.  And  Bayley^  J.,  says,  ^'  that 
the  defendants  could  not  have  sworn  that  Wilson  (the 
bankrupt)  was  justly  and  truly  indebted  to  them  upon  the 
bill.''  Now,  could  it  be  said  here  that  the  defendants 
could  not  swear  that  there  was  a  debt  due  to  them  on 
this  bill  ?  Certainly  not.  On  the  face  of  it,^  Fair  v.  M'lver 
is  not  that  well-considered  case  as  to  entitle  it  to  much 
weight.  The  bankrupt  law  has  been  better  understood 
since;  and  in  the  case  of  Morgan  v.  Brundretl  (a),  Parke,  J., 

(a)  5  B.  &  Ad.  289 ;  2  Nev.  &  M  280. 
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in  speaking  of  payments  made  in  contemplation  of  bank-  Exek.  of  PUat, 


ruptcjr^  with  intent  to  defeat  the  general  distribution  of  ef- 
fects under  a  commission  of  bankrupt^  expressed  his  opin- 
ion that  the  cases  have  gone  too  far.  [fFatson  here  referred 
to  Aldred  v.  Constable  (a).]  As  to  the  sixth  and  seventh 
classes  of  notes^  there  can  be  no  doubt  that  the  defendants 
had  a  right  to  set  them  off.  The  case  is  simply  this : — ^The 
defendants  are  indebted  to  the  bankrupts^  and  A.  B.  is  in- 
debted to  them;  and  he,  being  in  possession  of  certain  pro- 
missory notes  of  the  bankrupts,  delivered  them  to  the  de- 
fendants in  payment  of  his  debt  to  them :  but  a  condition 
is  annexed  that  the  defendants  are  not  to  debit  themselves 
with  more  than  they  shall  receive  from  the  assignees. 
Now,  that  is  the  ordinary  case  of  every  bill  of  exchange. 
If  the  bill  is  paid,  the  debt  is  discharged ;  if  not,  the  party 
remains  still  liable.  It  is  nothing  more  than  the  common 
transaction  of  receiving  a  bill  in  payment,  and  there  is  no 
fraud  whatever  in  it.  It  is  clear  the  defendants  became 
the  owners  of  these  bills,  and  the  moment  a  person  receives 
bills  or  notes,  a  deb  t  arises  to  him  from  the  acceptor  or  the 
maker*  With  respect  to  the  eighth  and  ninth  classes,  the 
defendants  are  clearly  entitled  to  set  them  off,  for  they 
received  them  and  became  the  owners  of  them  on  the  or- 
dinary terms  on  which  such  notes  are  taken,  viz.  as  pay- 
ment to  the  extent  that  they  shall  turn  out  to  be  available 
and  productive.  They  had  been  treated  by  the  bankrupts 
as  of  the  value  of  so  much  money,  and  the  assignees,  being 
placed  in  the  same  situation  as  the  bankrupts,  cannot  say 
that  they  are  not  so.  [Parker  B.—  Suppose  the  bankrupts 
had  refused  to  receive  their  own  notes  as  payment  for 
goods  sold,  they  would  not  be  estopped  from  doing  so.  If 
they  were  to  do  so,  and  afterwards  brought  an  action  for 
the  price  of  the  goods,  the  defendants  in  such  a  case  could 
not  plead  a  tender,  but  must  be  compeUed  to  rely  on  the 

(a)  12  Law  Journ.,  N.  S.,  Q.  B.,  253. 
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Btek.  of  PiiMi  set-off.  A  banker  stands  in  no  different  situation  from  an 
>  ^^^  ^  ordinary  person,  with  regard  to  his  own  notes.]  If  a  man 
PoRSTXR  has  for  his  own  benefit  represented  that  such  notes  are  of 
a  particular  value,  he  cannot  afterwards  be  allowed  to  say 
that  they  are  not  so.  [Parke,  B. — ^AU  he  says  is,  that  he 
promises  to  pay  such  a  sum  on  demand.]  The  yery  cir- 
eomstanoe,  that  the  defendants  owed  money  to  the  bank- 
rupts, gave  them  a  right  to  pay  them  their  debt  in  any 
way  th^  oould.  And  this  transaction  was  such  a  one  as 
entitled  the  defendants  to  hold  these  notes  for  their  full 
value,  and  to  set  them  off  against  any  claim  the  bankrupts 
had  a^painst  them. 

IVeimm,  in  reply. — As  to  the  eighth  and  ninth  classes  of 
notes,  they  constituted  neither  mutual  credits  nor  mutual 
debts.  The  defendants  merely  received  them,  to  pay  so 
much  only  for  them  as  they  should  receive  from  the  aa- 
sigpMes.  It  is  quite  clear  they  had  no  property  in  them, 
and  have  therefore  no  right  to  set  them  off.  An  extraordi- 
nary  conclusion  has  been  drawn  from  the  case  of  Wookey  v. 
Pole  (a).  That  case  establishes  that  the  property  in  notes 
of  this  description  passes  by  delivery ;  but  because  that 
is  so,  it  is  attempted  to  be  inferred,  that,  when  the  notes 
come  to  the  haads  of  a  party,  and  he  seeks  to  obtain 
payment  far  them,  you  cannot  inquire  how  he  got  them. 
But  it  is  quite  clear  that  yon  can  make  such  an  inquiry. 
The  argument  would  go  the  length  of  saying,  that,  if 
the  party  IumI  stolen  them,  he  might  enforce  payment. 
[Parke,  B. — The  argument  is,  that,  if  he  acquires  a  pro- 
perty in  the  notes,  he  may  do  so,  though  he  intends  in  so 
doing  to  avail  himself  of  them  to  obtain  payment  of  his 
debt  in  frill.  The  ailment  was,  that  they  were  treated 
as  cash ;  but  I  think  that  argument  fails.  If  you  receive 
a  promissory  note  for  an  antecedent  debt,  unless  yon  agree 

(a)  4  B.  &  Aid.  1. 
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you  must  present  the  note  when  due.]     It  is  dear  in  this 

case  that  there  was  no  carrying  to  credit.    Fair  t.  M^Iver,      Fobstba 

and  other  cases,  shew  that  it  is  not  enough  that  a  party      Wilson. 

should  have  tbe  bill  or  note  in  his  possession;  but  that 

he  must  h^  the  security  on  his  own  account,  and  not  as 

trustee  or  agent  for  others :  and  that,  if  there  is  any  fraud, 

either  in  contracting  the  debt  or  obtaining  the  instrument 

for  the  purpose  of  setting  it  off,  it  is  not  a  case  within  the 

Bankrupt  Act. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — In  the  course  of  the  argument  in  this  case, 
the  Court  gave  its  opinion  as  to  the  right  of  set-off,  with 
respect  to  all  the  classes  of  promisaorj  notes  received  by 
the  defiendants,  except  the  four  last,  the  sixth,  seventh, 
eighth,  and  ninth,  which  are  substantially  only  two :  and 
the  question  as  to  these  is  one  rather  of  fact  than  of  law, 
viz.  whether  the  defendants  held  these  notes  on  their  own 
account,  or  as  agents  or  trustees  for  others. 

The  right  of  set-off  in  bankruptcy  does  not  appear  to 
rest  on  the  same  principle  as  the  right  of  setsxff  between 
solvent  parties.  The  latter  is  given  by  the  statutes  of  set- 
off (2  Geo.  2,  c.  22,  s.  13,  and  8  Geo.  2,  c  24,  s.  4)  to  pre- 
vent cross  actions;  and  if  the  defendant  could  sue  the 
plaintiff  for  a  debt  due  to  him  not  in  his  representative 
character,  he  might  set  it  off  under  these  statutes  in  an 
action  by  a  plaintiff  suing  in  his  individual  character  also ; 
though  the  plaintiff  or  defendant  might  claim  their  re- 
spective debts  as  a  trustee  for  a  third  persou.  If  the  debts 
were  legal  debts  due  to  each  in  his  own  right,  it  would  be 
sufficient.  But,  under  the  bankrupt  statutes,  the  mutual 
credit  clause  has  pot  been  so  construed.  The  object  of 
this  clause  (originally  introduced  in  a  temporary  act,  4  & 
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Bxeh,  of  Pkat,  5  Anne.  c.  17,  continued  by  5  Geo.  2,  c.  30,  and  now  re- 
enacted  by  the  6  Greo.  4,  c.  16)  is  not  to  avoid  cross  actions, 
for  none  would  lie  against  assignees,  and  one  against  the 
bankrupt  would  be  unavailing,  but  to  do  substantial  jus- 
tice between  the  parties,  where  a  debt  is  really  due  from 
the  bankrupt  to  the  debtor  to  his  estate ;  and  the  Court  of 
King's  Bench,  in  construing  this  clause,  (for  it  is  the  same 
clause  in  substance  in  the  two  last-named  statutes),  have 
held  that  it  did  not  authorize  a  set-off,  where  the  debt, 
though  legally  due  to  the  debtor  from  the  bankrupt,  was 
really  due  to  him  as  a  trustee  for  another,  and,  though  re- 
coverable in  a  cross  action,  would  not  have  been  recovered 
for  his  own  benefit.  This  appears  to  have  been  the  main 
ground  of  the  decision  in  the  case  of  Fair  v.  M'lver  (a), 
and  we  conceive  that  the  principle  of  that  decision  was  cor- 
rect. The  difficulty  in  the  present  case  consists  in  the 
application  of  that  principle  to  the  facts. 

We  think  it  clear  that  the  two  last  classes  of  notes,  the 
eighth  and  ninth,  which  were  handed  over  by  persons  not 
debtors  to  the  defendants,  were  held  by  the  defendants, 
not  on  their  own  account,  but  as  trustees  for  those  persons, 
because  the  defendants  could  gain  nothing  in  any  event  by 
the  notes,  but  all  the  money  they  should  receive  upon  them 
would  be  received  to  the  use  of  the  persons  who  transferred 
them.  We  have  no  doubt,  therefore,  that  the  defendants 
have  no  right  of  set-off  in  this  respect. 

The  other  two  classes,  the  sixth  and  seventh,  are  in 
effect  the  same,  and  the  Court  have  had  some  doubt,  whe- 
ther, upon  the  facts  stated  in  the  case,  they  ought  to  de- 
cide that  the  notes  were  held  by  the  defendants  as  trustees 
for  their  debtors,  or  not.  We  now  think,  however,  that 
they  were  not.  The  case  states  that  they  were  handed 
over  in  payment  of  antecedent  debts,  and,  if  so,  they  be- 
came the  property  of  the  defendants,  and  the  whole  bene- 

(a)  16  East,  ISO. 
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fidal  interest  passed  in  the  first  instance  to  them :  but  then  B»eh.  qfPUa», 
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it  is  said,  that  they  were  given  on  a  condition,  that  the  > 

defendants  were  to  debit  themselves  with  so  much  only  as 
they  should  receive  from  the  assignees.  Does  this  mean, 
that  they  were  to  be  held  for  the  debtors  until  the  amount 
of  the  dividend  should  be  ascertained,  and  not  put  to  the 
credit  of  the  account  until  then ;  or  does  it  mean  merely 
to  exclude  the  presumption  that  the  defendants  took  them 
for  their  full  value,  and  to  express  what  the  law  would 
have  implied,  if  they  had  taken  them  to  account  simply, 
and  had  duly  presented  them  to  the  bank  for  payment? 
We  think  the  latter  was  the  true  meaning  of  the  parties, 
and,  consequently,  that  the  defendants  had  a  right  of  set- 
off on  those  notes. 
The  verdict  will  therefore  be  entered  for  £50. 


Judgment  accordingly. 


Croughton  v.  Blake  and  Others.  2V<w.  17. 

1  HIS  was  a  feigned  issue  under  the  Tithe  Commutation  in  order  to 
Act,  6  &  7  WiU.  4,  c.  71,  s.  46,  to  try  the  vaUdity  of  a  modus  ™^r.dm1X 
of  18«.  4rf.,  adjudged  by  the  award  of  an  assistant  tithe  ^*?  '"*  evidence, 

**      °  ^  ,t  ,8  not  neces- 

sary that  it 
should  come  from  the  mott  proper  place  of  custody  ;  it  is  sufficient  if  it  comes  from  a  plaee 
where  it  may  reasonably  be  expected  to  be  found. 

On  the  trial  of  a  feigned  issue,  under  6  &  7  Will.  4,  c.  71,  s.  46,  between  the  vicar  of  M. 
and  the  owners  of  the  lands  within  the  township  of  E.  K.,  within  the  parish  of  M.,  to  try  whe- 
ther there  was  a  modus  of  \Zm.  4td,,  payable  by  the  lord  of  the  manor  of  E.  K.  in  lieu  of  all 
vicarial  tithes,  in  respect  of  the  lands  within  the  township,  the  plaintiff  gave  in  evidence  a  bill 
filed  in  the  Equity  Exchequer  in  1826,  by  the  then  vicar  of  M.,  against  certain  occupiers  of  lands, 
for  the  subtraction  of  tithes,  in  which  the  then  defendants  (none  of  whom  were  parties  to  the 
present  issue)  set  up  a  claim  of  a  modus  of  13«.  4(f.,  payable  by  the  occupiers  of  lands  within 
the  township,  and  on  which  a  decree  was  made  to  take  an  account  of  the  tithes,  and  that  the 
defendants  should  pay  such  sums  as  should  be  found  due,  with  costs  :—Heldt  that  this  decree, 
although  receivable,  was  not  conclusive  evidence  on  the  trial  of  the  above  issue. 

Nor,  temble,  was  it  binding  upon  the  tithe  commissioner. 

The  tithe  commissioner  having  decided  the  question  of  modus  against  the  vicar,  and  the  latter 
having  delivered  a  feigned  issue  to  try  that  question,  which  the  jury  found  for  the  defendants, 
the  Court  awarded  them  the  costs,  under  the  46th  section  of  the  act 
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Bjteh.  qfPkoB^  Commissioner,  in  October,  1842,  to  be  payable  to  the  vicar 
^^^'  .  in  lieu  of  all  vicarial  tithes  on  lands  in  the  township  of  Eye 
Kettleby. 

The  plaintiff  was  the  vicar  of  Melton  Mowbray  in  Leicea-> 
tershire,  and  the  defendants  were  the  owners  of  land  with- 
in the  township  of  Eye  Kettleby,  in  that  parish.  And 
the  question  raised  by  the  issue  was,  whether  there  was  a 
good  and  valid  modus  or  customary  payment  of  one  mark, 
or  13«.  4d.f  due  and  payable  from  and  by  the  lord  of  the 
manor  of  Eye  Kettleby  for  the  time  being,  at  Michaelmas 
in  every  year,  to  the  vicar  for  the  time  being  of  Melton 
Mowbray,  in  lieu  of  all  vicarial  tithes  whatsoever  arising 
and  issuing  out  of  the  lands  of  and  within  the  said  town- 
ship. The  defendants  asserted  that  there  was  such  a  modus, 
which  the  plaintiff  denied. 

At  the  trial  of  this  issue,  before  Patieson,  J.,  at  the  last 
assizes  for  the  county  of  Leicester,  the  plaintiff  put  in  evi- 
dence a  decree  of  the  Court  of  Exchequer  in  Equity,  made 
in  the  year  1826,  in  a  case  of  Godfrey  v.  Pickering  and 
others,  which  was  a  suit  instituted  by  the  then  vicar  of 
Melton  Mowbray  against  several  occupiers  of  farms,  (none 
of  them  being  any  of  the  present  defendants),  tenants  of 
Mr.  Blake,  who  is  the  owner  of  one-third  only  of  the  lands 
in  the  township  of  Kettleby,  for  subtraction  of  tithes.  The 
defendants  in  that  suit,  in  their  answer,  set  up  a  claim  of  a 
modus  of  one  mark,  payable  at  Michaelmas  in  each  year 
by  the  occupiers  for  the  time  being  of  lands  within  the 
township.  The  cause  having  been  heard  before  the  Court, 
a  decree  was  made,  by  which  it  was  ordered  and  adjudged, 
that  it  be  referred  to  the  Master  to  take  an  account  of  the 
single  value  of  the  tithes,  and  that  the  defendants  should  pay 
such  sum  or  sums  of  money  as  should  or  might  be  reported 
due  from  them  to  the  plaintiff,  with  costs  of  suit  to  be  taxed 
by  the  Master  (a).    This  decree  the  counsel  for  the  plaintiff 

(a)  Thii  decree  had  also  been  given  in  evidence  before  the  tithe 
commissioner. 
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oontended  amoimted  to  a  judicial  dedsioa  on  the  point  in  E*ch.  of  PUoi, 
dispute,  and  as  such  was  binding  on  the  tithe  commissioner, 
under  the  44th  section  of  6  &  7  Will*  4,  c.  71,  which  pro- 
vides, ''  that,  if  it  shall  appear  to  the  said  commissioners  or 
assistant  commissioner  that  any  question  ooncerning  any 
modus  or  composition  real,  prescriptiTe  or  customary  pay- 
ment, or  claim  of  exemption  from,  or  non-liability  to,  the 
payment  of  tithes  relating  to  the  lands  in  question,  shall 
have  been  decided  by  competent  authority  before  the 
making  of  the  said  award,  [L  e.  of  the  commissioner]!  the 
commissioners  or  assistant  commissioner  shall  act  on  the 
principle  established  by  such  decision,  and  shall  make  their 
award  as  if  such  decision  had  been  made  at  the  beginning 
of  the  said  period  of  seven  years ;''  and  that,  if  it  was  bind- 
ing on  the  tithe  commissioners,  it  was  equally  obligatory 
on  the  jury  to  find  in  favour  of  the  plaintiff*  On  the  other 
side  it  was  contended,  that  the  question  in  finct  being 
whether  there  was  a  modus  or  not,  the  jury  were  justified, 
under  the  circumstances  of  this  case,  in  inferring  that  such 
modus  in  fact  existed.  The  learned  judge  intimated  that 
he  should  reserve  the  point  for  the  opinion  of  the  Court, 
but  should  leave  the  case  to  the  jury. 

Part  of  the  evidence  for  the  defendants,  in  support  of 
the  modus,  consisted  of  certain  terriers,  which  were  pro- 
duced by  the  son  of  the  registrar  of  the  diocese  of  Lin- 
coln, who  was  also  a  solicitor  in  general  practice,  and  who 
stated  that  he  had  got  them  from  the  office  where  the 
general  business  of  his  father  was  carried  on.  There  was 
a  muniment-room  in  Lincoln  Cathedral,  but  it  did  not 
appear  that  the  terriers  had  come  from  that  room,  or  had 
ever  been  deposited  there.  On  this  evidence,  it  was  con- 
tended for  the  plaintiff  that  these  terriers  did  not  come 
from  the  proper  custody.  The  learned  judge,  however, 
overruled  the  objection,  and  the  terriers  were  admitted  in 
eridence.  His  Lordship,  in  summing  up  the  case  to  the 
jory,  observed,  with  respect  to  the  decree  of  1826,  that, 
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Exeh.  rfpfeat,  although  it  was  entitled  to  very  great  consideration  at  their 
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hands,  still  it  was  not  absolutely  binding  upon  them. 
The  jury  having  found  a  verdict  for  the  defendants,  the 
learned  judge  gave  the  plaintiff  leave  to  move  to  enter  a 
verdict  for  him. 

M.  D.  Hill,  early  in  this  term,  (November  4),  moved  ac- 
cordingly, either  to  enter  a  verdict  for  the  plaintiff,  or  for  a 
new  trial,  on  the  ground  that  the  terriers  had  been  impro- 
perly received  in  evidence,  and  also  on  the  ground  that  the 
verdict  was  against  the  evidence.  On  the  question  as  to 
the  admissibility  of  the  terriers — 

Parke,  B.  said — ^I  think  there  is  no  ground  for  a  rule 
as  to  the  admissibility  of  the  terriers.  In  order  to  render 
a  written  document  admissible,  it  is  not  necessary  to  shew 
that  it  has  come  from  the  most  proper  custody ;  it  is  suffi- 
cient if  it  come  from  a  place  where  it  might  reasonably  be 
expected  to  be  found.  In  the  case  of  The  Bishop  of  Meath 
V.  The  Marquis  of  Winchester,  in  Dom.  Proc.  (a),  it  was  laid 
down  by  Tindal,  C.  J.,  in  delivering  the  opinions  of  the 
judges,  that  all  that  was  necessary  was,  that  the  documents 
should  come  from  a  place  in  which  they  might  reasonably 
be  expected  to  be  found,  which  was  precisely  the  custody 
which  gave  authenticity  to  documents  found  within  it, 
and  that  it  was  not  essential  that  they  should  have  come 
from  the  best  and  most  proper  place  of  deposit. 

The  rest  of  the  Court  concurred,  and  on  this  point  the 
rule  was  refused. 

The  Court  having  granted  a  rule  on  the  other  two 
grounds, 

Whitehurst  {Humfrey  with  him)  now  shewed  cause. — 
(a)  3  Bing.  N.  C,  304;  3  Scott,  561. 
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First,  the  decree  of  1826  could  not  affect  the  present  ^«*-  •/  P^^f 
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defendants,  who  were  not  parties  to  it  in  any  way;  for 

it  was  not  a  decree  establishing  any  right,  but  was  merely 
a  decree  on  a  bill  filed  against  four  tenants  of  the  defend- 
ant Blake,  the  owner  of  one-third  only  of  the  lands  in 
this  township,  for  subtraction  of  tithes ;  and  was  a  mere 
personal  demand  against  the  farmers,  to  which  neither  Mr. 
Blake  nor  the  patron  of  the  living  was  a  party.  It  could 
never  be  contended,  except  with  reference  to  some  clauses 
in  the  Tithe  Act,  that  it  could  have  any  binding  efiect  on 
any  person  whatever.  [Parke,  B. — ^You  do  not  dispute 
its  being  evidence?]  It  may  be  evidence  in  the  nature 
of  reputation;  but  it  cannot  possibly  be  conclusive,  for 
even  if  the  decree  be  identified  in  any  way  with  Mr. 
Blake,  it  could  not  possibly  affect  the  other  nine  defend- 
ants, who  are  landowners  in  this  township,  who  never 
heard  of  the  suit.  But  it  was  a  mere  personal  demand 
for  the  tithes,  which  could  not  bind  the  lands  in  any  re- 
spect. Unless  it  were  a  suit  instituted  for  the  purpose  of 
trying  whether  a  modus  e:Kisted  or  not,  in  which  not  only 
the  vicar,  but  the  patron  and  ordinary,  and  every  land- 
owner in  the  parish,  are  made  parties,  it  is  not  and  cannot 
be  binding.  J£  all  the  parties  interested  are  before  the 
Court,  then  and  then  only  can  its  judgment  be  binding. 
The  legislature  never  could  have  intended  that  such  a 
decree  as  this  should  have  any  binding  operation  on  the 
separate  rights  of  parties  who  were  not  parties  to  the  suit. 
But  the  issue  here  is  not  whether  the  tithe  commissioner 
was  right  in  making  his  award,  and  in  rejecting  or  re- 
ceiving any  particular  evidence,  but  whether  there  was  a 
modus  of  ISs.  M.  payable  in  lieu  of  all  tithes  in  the  town- 
ship of  Eye  Kettleby;  and  on  the  trial  of  that  issue, 
the  judge  at  Nisi  Prius  can  have  nothing  to  do  with 
whether  the  tithe  commissioner  acted  rightly  or  not  in 
rejecting  any  evidence  before  him.     It  is  said,  however, 
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Sxeh.  0/  Pleat,  that  the  statute  has  made  this  decree  bindings  not  only  on 
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the  tithe  commissioner,  but  on  all  courts  whatever ;  but  if 
the  provisions  of  the  act  are  referred  to,  they  will  be  found 
to  have  no  such  effect.  The  sections  relating  to  this  subject 
are  the  44th,  45th,  and  4f6th,  which  provide  for  two  distinct 
classes  of  cases.    The  44th  section  enacts,  that,  if  any  mo- 
dus shall  be  payable  instead  of  tithes,  the  commissioners 
shall  estimate  the  amount  of  such  modus  as  the  value 
of  the  tithes ;  and  then  it  provides,  "  that,  if  it  shall  appear 
to  the  said  commissioners  or  assistant  commissioner  that 
any  question  concerning  any  modus  or  composition  real, 
prescriptive  or  customary  payment,  or  claim  of  exemption 
from,  or  non-liability  to,  the  payment  of  tithes  relating 
to  the  lands  in  question,  shall  have  been  decided  by  com- 
petent authority  before  the  making  of  the  said  award, 
the  commissioners  or  assistant  commissioner  shall  act  on 
the  principle  established  by  such  decision,  and  shall  make 
their  award  as  if  such  decision  had  been  made  at  the 
beginning  of  the  said  period  of  seven  years,''  &c.     Now, 
what  is  meant  there  by  ''decision''?     It  cannot  mean  a 
decision  in  a  suit  for  the  mere  subtraction  of  tithes, 
against  an  individual  who  owned  no  land  whatever  in  the 
parish,  and  had  no  connexion  with  the  owners  of  property 
within  it,  and  which  could  have  no  binding  effect  upon 
the  parish.    A  matter  cannot  be  said  to  be  decided  as  long 
as  it  is  not  settled.    A  decree  in  such  a  suit  decides  no- 
thing more  than  that  the  defendants  must  pay  the  tithes ; 
it  does  not  decide  the  right  to  tithe  at  alL     [Parke,  B. — 
At  all  events,  it  only  decides  it  as  to  those  parties.     It 
would  be  a  great  injustice  if  a  decision  which  binds  only 
four  or  five  parties  could  be  made,  by  construction  of 
the  act,  to  extend  to  the  whole  of  the  township.]     The 
other  sections  of  the  act  do  not  really  apply  to  this  case  at 
all.   The  45th  section  is,  that,  wherever  any  question  arises 
as  to  the  existence  of  a  modus,  then  the  commissioner  is  to 
make  his  award ;  and  it  shall  be  lawful  for  any  person. 
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subject  to  the  provisions  after  mentioned^  to  appeal  againtt  EMch,  of  puas, 
that  decision.  The  jory  are  not  to  say  whether  the  com- 
missioner was  rights  but^  looking  at  the  46th  section,  thej 
are  to  try  the  issue,  whether  there  is  a  modus  or  not.  That 
clause  provides,  that,  if  any  person  be  dissatisfied  with  the 
decision  of  the  commissioner,  he  may,  if  the  yearly  value 
amount  to  a  certain  sum,  bring  an  action,  in  which  the 
plaintiff  shall  deliver  a  feigned  issue,  whereby  such  disputed 
right  may  be  tried — ^not  whereby  it  may  be  tried  whether 
the  commissioner  was  right  or  not,  but  whereby  the  dii* 
puied  right  may  be  tried.  \Parke,  B. — It  must  be  the 
right  disputed  before  the  commissioner.]  No  doubt.  But 
it  never  was  intended  to  render  any  decree  binding,  ex- 
cept one  in  which  all  the  parties  have  been  present  in 
court,  and  had  an  opportunity  of  being  heard  upon  the 
subject-matter  of  it.  [He  then  argued  on  the  effect  of  the 
evidence.] 

M.  D.  Hill,  Waddinffton,  and  Macaulay,  control. — ^The 
44th  section  enacts,  that,  if  any  modus,  &c.  shall  be  pay- 
able instead  of  tithes,  the  commissioner  or  assistant  com- 
missioner shall  in  such  case  estimate  the  amount  of  such 
modus  as  the  value  of  the  tithes  payable  in  respect  of 
the  lands,  and  shall  add  the  amount  to  the  value  of  the 
other  tithes  of  the  parish.  Then  the  next  part  of  the  sec- 
tion (which  is  in  the  form  of  a  proviso,  though  it  is  not 
in  reality  a  proviso,  but  a  distinct  enactment,  not  at  all 
qualifying  the  first  part  of  it)  enacts,  **  that,  if  it  shall 
appear  to  the  commissioners  or  assistant  commissioner  that 
any  question  concerning  any  modus,  &c.,  or  claim  of  ex- 
emption from,  or  non-liability  to,  the  payment  of  any 
tithes  relating  to  (he  lands  in  question,  shall  have  been  de** 
dded  by  competent  authority  before  the  making  of  the 
said  award,  the  commissioners  or  assistant  commissioner 
shall  act  on  the  principle  established  by  such  decision,  and 
shall  make  their  award  as  if  such  decision  had  been  made 
at  the  beginning  of  the  said  period  of  seven  years.*'    Now, 
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Bxek.  of  Pleat,  here,  in  the  year  1826,  a  decree  was  made  by  the  Court  of 
V      V  '  "^    Exchequer,  which  most  assuredly  related  to  the  lands  in 

Crouohton  question,  and  whereby  it  was  decided  that  the  defendants 
Blakb.  in  that  suit  were  liable  to  pay  tithes  in  kind.  [ParkCf  B. 
— It  decided  that  certain  occupiers  of  lands,  not  being 
owners  of  all  or  any  of  the  lands  in  the  township,  were  lia- 
ble to  pay  tithes  in  kind  at  that  time.]  It  decided  that  a 
district  modus  which  had  been  set  up  over  the  whole  town- 
ship failed ;  and  it  could  not  have  failed  with  reference  to 
the  particular  lands,  without,  as  a  necessary  consequence, 
failing  as  to  all  the  lands  in  the  township.  The  Court  of 
Exchequer  decided  that  that  township  modus  was  bad; 
and,  as  a  necessary  consequence,  it  was  as  bad  for  the 
lands  that  were  not  represented  by  the  parties  as  for  those 
that  were.  That,  therefore,  was  a  decision  within  the 
terms  of  the  act.  It  is  not  said  that  there  must  be  a  bind' 
ing  decision,  but  a  decision  relating  to  the  lands  in  ques^ 
tion ;  and  here  was  a  decision  which  has  been  acquiesced 
in,  and  the  tithes  paid  in  full  to  the  present  time.  It  is 
submitted,  that,  after  such  a  decree,  the  tithe  commissioner 
had  no  right  at  all  to  enter  into  the  question  of  this 
modus.  The  word  "  payable,'^  in  the  early  part  of  the  44th 
section,  will  be  well  satisfied  by  giving  to  it  a  meaning 
consistent  with  the  principle  which  runs  through  the  act, 
of  making  the  seven  years  prior  to  its  passing,  in  1835, 
the  standard  of  what  is  to  be  done  in  future.  The  latter 
part  of  the  section  is,  ^'  and  shall  make  their  award  as  if 
such  decision  had  been  made  at  the  beginning  of  the  said 
period  of  seven  years/'  That  contemplates  a  case  in  which 
a  decision  has  been  come  to  in  the  middle  of  the  seven 
years,  or  after  the  seven  years  have  begun  to  run,  and  be- 
fore the  award ;  in  such  case,  you  are  to  consider  the  de- 
cree as  if  it  had  been  made  at  the  beginning  of  the  seven 
years.  But  here  is  a  decree  made  sixteen  years  ago,  which 
was  in  full  operation,  and  had  produced  a  settled  state 
of  things  in  this  parish  years  before  the  act  passed.  The 
act  was  passed  for  the  purpose  of  fixing  every  thing  down 
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in  its  then  position :  and  the  construction  the  least  favour-  -Sxc*.  of  PUat, 
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able  to  the  vicar,  which  can  be  put  on  the  words,  is,  that, 

if  there  be  a  decision  which  had  relation  at  all,  in  the 
widest  sense  of  the  term,  to  these  lands,  by  any  court  of 
competent  authority,  upon  the  question  of  modus,  it  can- 
not be  departed  from,  but  must  furnish  to  the  commis- 
sioner a  guide  by  which  he  is  to  go.  It  was  never  intended 
that  these  commissioners,  many  of  whom  have  had  no  legal 
education  whatever,  should  deal  with  the  decrees  of  the 
courts  at  Westminster,  but  that  they  should  take  them  as 
their  guides,  and  act  upon  them.  [Parke,  B. — The  ques- 
tion is  not  whether  the  commissioners  have  or  have  not  pur- 
sued the  act  of  Parliament,  or  whether  they  were  right  or 
wrong  in  their  judgment :  the  only  question  is,  whether 
this  issue  has  been  properly  tried  and  disposed  of,  and 
whether  upon  legal  evidence  there  has  been  a  proper  result. 
The  issue  involves  no  question,  except  whether  or  no  a 
modus  of  13s.  4d.  was  payable  by  the  lord  of  the  manor  to 
the  vicar  for  all  the  tithes  in  Eye  Kettleby.]  For  the 
purpose  of  inquiring  what  was  the  duty  of  the  judge  and 
jury  on  this  issue,  it  becomes  necessary  to  inquire  what  was 
the  duty  of  the  commissioner,  and  that  was  to  take  this 
decree  as  conclusive.  [Rolfe,  B. — So  he  may  have  done,  for 
that  was  a  different  modus  from  that  which  is  now  insisted 
upon.  The  modus  against  which  the  decree  was  made  was 
a  modus  of  ISs,  44.  payable  by  the  occupiers  for  the  time 
being  of  the  lands  in  the  township.  This  is  a  modus  pay- 
able by  the  lord  of  the  manor  for  tithes.  If  the  defend- 
ants in  that  case  had  established  the  modus  as  here  set  up, 
there  must  have  been  a  decree  against  them.  The  issue 
now  is,  whether  or  not  there  is,  and  from  time  immemorial 
has  been,  a  modus  of  139.  4d.  payable  by  the  lord  of  the 
manor  in  lieu  of  tithe.  That  was  not  the  modus  the  de- 
fendants insisted  on.  Parke,  B. — Tithes  are  primfi  facie 
payable  in  kind.  If  the  modus  as  laid  in  the  answer  is 
not  proved,  there  must  be  a  decree  for  the  payment  of  the 
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-*««*;•//*«•«.  tithes.  That  modus  waa  different  from  the  present.]  The 
evidence  went  to  this  pointy  not  who  was  to  pay  it,  but 
what  was  to  be  paid.  The  question  was,  whether  13«.  4tf. 
was  payable  by  way  of  modus  for  the  whole  district.  The 
decree  was  against  there  being  any  such  modus,  and  that, 
being  a  decree  relating  to  the  lands  in  question,  was  bind- 
ing on  the  commissioner,  and  conclusive  upon  this  issue. 
No  doubt  the  commissioner  would  have  to  decide  whether 
the  decision  was  one  within  the  meaning  of  the  act,  and 
whether  it  related  to  these  particular  lands.  In  strictness 
of  form  it  may  be  said,  undoubtedly,  that  the  question 
whether  a  modus  be  payable  by  the  lord  of  the  manor,  or 
by  the  occupiers  of  the  land,  is  a  different  proposition,  but 
it  is  the  same  in  substance;  for  the  principle  established  by 
the  decree  of  the  Court  of  Exchequer  was,  that  tithes  in 
kind  were  due  and  payable,  which  is  what  the  vicar  is  now 
contending  for.  And  although  the  parties  are  not  nomi- 
nally the  same,  the  defendant  Blake  was  the  real  party  to 
the  former  suit,  and  paid  the  costs  of  it  and  the  arrears  of 
tithes,  and  has  ever  since  paid  tithes  in  kind.  There  is 
therefore  no  hardship  in  saying  that  the  parties  should  be 
bouiid  by  that  decree. 

Pakke,  B. — ^I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  The  first  ground  on  which  it  was  moved  was, 
that  the  judge  at  Nisi  Prius  ought  to  have  told  the  jury  that 
the  decree  of  the  Equity  Exchequer  in  1826  was  binding 
on  the  tithe  commissioner  when  about  to  make  his  award, 
and  ought  to  be  considered  as  equally  binding  on  them. 
We  are  not  called  upon  to  decide  on  the  correctness  of  the 
course  taken  by  the  assistant  tithe  commissioner :  if  he 
has  acted  improperly  with  respect  to  this  evidence,  the 
plaintiff^s  remedy,  if  he  have  one,  is  by  mandamus.  But 
I  am  quite  clear  that  the  learned  judge  did  perfectly  right 
in  not  giving  greater  weight  to  the  decree  of  the  Court  of 
Exchequer,  and  in  telling  the  jury  that  the  evidence  was 
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notbmdingontliein.  The  issue  joined  in  this  case^  namely,  Exeh,  of  PUas, 

1040 

whether  there  was  a  modus  of  lis.  4d.  covering  the  whole 
of  the  township  of  Eye  Kettleby,  ought  to  be  tried  like 
any  other  issue^  whether  there  was  such  a  modus  or  not; 
and  we  cannot  try  the  question  in  any  other  way,  because 
it  arises  in  consequence  of  the  decree  of  the  commissioner, 
than  if  it  had  been  directed  by  the  Court  of  Chancery  or 
this  Court.  All  that  we  have  a  right  to  do  is  to  see  that 
that  issue  is  tried  according  to  the  rules  of  law.  The  learned 
judge,  as  it  seems  to  me,  was  perfectly  right  in  telling  the 
jury  that  they  were  not  bound  by  this  decree.  But  I  go 
further,  and  say  that  that  decree  was  not  binding  even  on 
the  commissioner.  The  44th  section  of  the  statute  pro- 
vides for  the  case  where  it  shall  appear  to  the  commis- 
sioners or  assistant  commissioner  that  any  question  con* 
ceming  any  modus  or  composition  real,  prescriptive  or 
customary  payment,  or  claim  of  exemption  from,  or  non* 
liability  to,  the  payment  of  tithes  relating  to  the  lands  in 
question,  shall  have  been  decided  by  competent  authority 
before  the  making  of  the  award,  and  enacts,  *^  that  the 
commissioners  or  assistant  commissioner  shall  act  on  the 
principle  established  by  such  decision  -/'  but  that  provision 
must  be  understood  as  being  confined  to  such  decrees  and 
decisions  as  are  made  by  a  court  of  competent  authority 
to  bind  the  same  persons  as  are  bound  by  the  award  of  the 
commissioners.  The  legislature  can  only  have  meant  to 
give  that  authority  to  such  judgments  of  competent  courts 
as  would  be  binding  on  the  parties  who  were  to  be  bound 
by  the  award  of  the  commissioners.  This  clearly  was  not 
a  decree  of  that  kind,  for  its  whole  efiect  was  to  decide 
that  there  was  not  a  modus  of  139.  4d.  payable  by  the 
occupiers  of  land  in  the  township  to  the  vicar  of  Eye  Ket- 
tleby.  That  was  the  only  point  which  was  decided  by 
the  decree ;  it  does  not  decide  the  question  on  which  this 
issue  is  to  be  tried,  which  is,  whether  a  modus  of  13s.  4d. 
is  payable  by  the  lord  of  the  manor  to  the  vicar  of  Eye 


216  CASES   IN    THE  EXCHBQUEB, 

Exeh.  ofPUa$,  Kettleby  for  the  whole  of  the  tithes  in  that  township. 
Therefore  it  seems  to  me  that  the  learned  judge  was  quite 
correct  in  his  ruling,  and  that  no  new  trial  ought  to  be 
granted  on  that  ground.  [With  respect  to  the  verdict 
being  against  evidence^  his  Lordship  stated  that  it  was  a 
question  altogether  for  the  jury,  and  that  in  his  opinion 
the  verdict  ought  not  to  be  disturbed.] 

Gurnet^  B.,  and  Bolfe,  B.,  concurred. 

Rule  discharged. 


Whitehurst  then  applied  for  the  costs  of  the  action,  under 
the  46th  section  of  the  act,  which  provides,  that  **  the  costs 
of  every  such  action,  or  of  stating  such  case  and  obtaining 
a  decision  thereon,  shall  be  in  the  discretion  of  the  court 
in  or  by  which  the  same  shall  be  decided,  which  may  order 
the  same  to  be  taxed  by  the  proper  officer  of  the  court,  and 
the  like  execution  may  be  had  for  the  same  as  if  such  costs 
had  been  recovered  upon  a  judgment  of  record  of  the  said 
court.''  Under  that  section,  it  is  necessary  that  the  Court 
should  make  an  order  as  to  the  costs.  [Parke,  B. — ^That 
should  be  a  separate  motion,  unless  the  other  party  will 
agree  to  its  being  now  discussed,  to  save  expense.]  This 
being  the  case  of  an  appeal,  the  costs  are  invariably  given 
to  the  successful  party. 

M.  D.  Hilly  contra. — The  plaintiff  can  have  no  objection 
to  the  matter  being  disposed  of  at  the  least  expense.  If  it 
had  not  been  for  this  act  of  Parliament,  the  present  ques- 
tion never  could  have  been  raised.  The  township  sub- 
mitted to  the  decree  for  sixteen  years,  and  it  is  benefit 
enough  to  the  defendants  that  they  should  for  ever  de- 
prive the  vicar  of  the  tithes  he  has  received  since  1827. 
The  decision  of  the  commissioner  was  directly  adverse  to 
the  decision  of  the  Court  of  Exchequer.     The  Court  of  Ex- 
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cheqner  in  1826  thought  it  a  clear  case  npon  the  same  ^ch.  of  PUas, 
eyidence^  and  the  defendants  were  substantially  appealing 
against  that  decision. 

Parke^  B. — ^No,  it  was  the  plaintiff  who  appealed  against 
the  decision  of  the  assistant  commissioner.  The  rule  is^ 
that^  when  an  issue  is  tried^  the  unsuccessful  party  must 
pay  the  costs  of  the  issue^  and  I  fear  there  is  nothing  to 
take  this  out  of  the  ordinary  rule. 

Order  for  costs  accordingly. 


In 


The  Attorney-General  v.  Reilly.  ^ov.  22. 

this  case  Erie  moved  for  a  rule^  calling  upon  the  At-  A  defendant 


tomey-General  to  shew  cause  why  the  defendant  should  ^piL!  under 
not  be  discharged  out  of  the  custody  of  the  sheriffs  of  ^nf^^'^.ts* 
London.   It  appeared  from  the  affidavits,  that  he  had  been  >•  95,  for  an 

.  ..  ,  ,.  «,       offence  against 

arrested  on  a  wnt  of  capias^  issued  at  the  instance  of  the  the  customs 
commissioners  of  customs  to  the  sheriffs  of  London,  and  ^^^^  l^^l  ^"^. 
indorsed  for  bail  in  £2520,  which  commanded  them  that  charged  out  of 

'  custody  on  the 

they  should  have  the  defendant  before  the  Barons  of  the  ground  that  no 

Exchequer  ''  on  the  second  day  of  November  next,  to  an-  was  filed  before 

swer  therein  touching  certain  articles  whereof  he  is  im-  |J*  ^cm\u,  ° 

pleaded  by  an  information  lately  exhibited  against  him 

before  the  said  Barons,  by  our  Attorney-General,  for  the 

forfeiture  of  the  sum  of  £7560,  &c.,  for  the  offences  in  the 

said  information  mentioned.^'    The  files  of  the  Court  had 

been  searched,  but  no  information  against  the  defendant 

was  to  be  found  thereon ;  and  an  inspection  of  the  affidavit 

on  which  the  capias  issued  had  been  applied  for  and  refused. 

This  question  depends  on  the  stat.  3  &  4  Will.  4,  c.  53, 
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Exch.  ofPkas,  88.  75  and  95  (a).    Whatever  might  have  been  the  old  rule 

1843 

as  to  mpposing  a  previous  information,  it  cannot  apply  to 

the  recent  statute,  which  by  express  words  makes  the  ex- 
istence of  the  information  a  condition  precedent  to  the 
issuing  of  the  capias.  Nor  can  it  mean  that  the  writ 
should  issue  on  a  secret  afiSdavit,  not  to  be  shewn  to  the 
party,  on  which  he  might  be  arrested  and  imprisoned, 
without  any  means  of  compelling  the  Crown  to  proceed. 
[Parke,  B. — Is  there  anything  in  this  act  to  alter  the  an- 
cient course  of  proceeding  in  this  Court  in  such  cases  ?] 
The  capias  expressly  refers  to  the  information.  [Lord 
Abinffer,  C.  B. — That  was  always  the  form.]  The  legisla- 
ture appears  to  have  intended  that  the  defendant  should 
be  first  charged  by  an  information  which  should  hold  the 
Crown  to  the  grounds  of  complaint  stated  therein. 

Lord  Abinger,  C.  B. — The  practice  is  not  to  issue  the 
capias  except  on  the  authority  of  a  judge,  who  examines 
the  affidavit.  The  95th  section  of  the  3  &  4  Will.  4,  c.  53, 
is  merely  a  re-enactment  of  the  6  Geo.  4,  c.  108,  s.  84,  and 
the  proceedings  against  the  defendant  are  in  conformity 

(a)  Sect.  75  enacts,  "  That  all  issue  shall  be  obliged  to  give  suffi- 
penalties  and  forfeitures  incurred  cient  bail  or  security,  by  natural- 
by  that  or  any  other  act  relating  to  bom  subjects  or  denizens,  to  the 
the  customs  may  be  sued  for,  prose-  person  or  persons  to  whom  such 
cnted,  or  recovered  by  action  of  capitu  shall  issue,  at  the  day  of  the 
debt,  bill,  plaint,  or  information  in  return  of  such  writ,  to  answer  such 
any  of  his  Majesty's  courts  of  re-  writ  or  prosecution,  and  shall  like- 
cord  at  Westminster."  The  95th  wise,  at  the  time  of  such  appearing, 
section  enacts,  *'  That,  whenever  give  sufficient  bail  or  security,  by 
any  penalty  shall  be  sued  for  as  such  persons  as  aforesaid,  in  the 
aforesaid  by  information  against  said  court,  to  answer  and  pay  all 
any  person  in  any  of  his  Majesty's  the  forfeitures  and  penalties  in- 
courts  of  record  at  Westminster  or  curred  for  such  offence  or  offences, 
Dublin,  or  at  Edinburgh,  a  capias  in  case  he,  she,  or  they  shall  be 
may  thereupon  issue  <u  the  firzi  convicted  thereof,  or  to  yield  his, 
process,  specifying  the  amount  of  her,  or  their  body  or  bodies  to 
penalty  sued  for ;  and  such  person  prison." 
against  whom    such   capias  shall 
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with  the  recognized  practice.    I  do  not  like,  by  granting  a  ^ch.  of  PUtu, 
role,  to  throw  any  doubt  on  that  which  appears  to  be  the 
establiahed  practice. 

Parks,  B. — Until  the  stat.  12  Gteo.  1,  c.  28,  a  party 
might  hare  been  arrested  without  any  aflSdavit,  at  the  suit 
of  a  subject.  Since  that  statute,  when  the  proceeding  is 
at  the  suit  of  the  Crown,  the  judge  requires  an  affidavit, 
in  order  that  the  process  may  not  be  abused. 

The  other  Barons  concurred. 

Rule  refused. 


Clark  and  Another  v.  Eenrick  and  Another.  jv^ov.  17. 

X  HIS  was  an  action  for  the  infringement  of  a  patent,  in  an  action  for 
The  declaration,  after  reciting  that  the  plaintiffs  were  the  |Jenl°of  a^*" 
true  and  first  inventors  of  ''an  invention  for  glazing  and  patent, towhich 

'^  *=*     ^         a  disclaimer  as 

enamelling  cast-iron  hollow  ware,''  being  part  of  the  in-  to  part  has 
rention  referred  to  in  the  letters-patent  therein  mentioned,  under  5  &  6 
remaining  undisclaimed  by  the  disclaimer  also  thereinafter  ^e^defendan^' 
mentioned^  alleged  the  grant  of  letters-patent  to  them  for  '"W  S***^V^^ 
"an  invention  for  glazing  and  enamelling  cast-iron  hollow  that  the  whole 
ware,  and  other  metallic  substances,"  and  that  they  did,  nornew|*and 
by  an  instrument  in  writing,  particularly  describe  and  ^igcuSmed^ait 
ascertain  the  nature  of  the  said  invention,  and  in  what  wa»  not  new. 
manner  the  same  was  to  be,  and  might  be  performed ;  that, 
after  the  passing  of  the  5  &  6  Will.  4,  c.  83,  they  entered 
with  the  clerk  of  the  patents  a  disclaimer  of  part  of  the 
title  of  the  said  invention,  that  is  to  say,  of  the  words 
"and  other  metallic  substances."     Breach,  that  the  de- 
fendants unjustly,  and  without  the  leave  of  the  plaintiffs, 
made,  used,  and  put  in  practice  the  said  undisclaimed 
part  of  the  said  invention,  and  parts  of  the  said  undis- 
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Exch.  of  Pleas,  claimed  part.  Oa  application  to  a  learned  judge  at  cham- 
bers, the  following  pleas  had  been  allowed: — First,  not 
guilty ;  secondly,  that  the  plaintiffs  were  not  the  first  and 
true  inventors  of  the  said  invention  in  the  said  letters- 
patent  mentioned ;  thirdly,  that  the  said  invention  in  the 
said  letters-patent  mentioned  was  not  new  as  to  the  public 
use  and  exercise  thereof,  at  the  time  of  the  grant  of  the 
letters-patent  in  the  declaration  mentioned ;  fourthly,  that 
the  instrument  in  writing  in  the  declaration  mentioned 
and  referred  to  did  not  particularly  describe  and  ascertain 
the  nature  of  the  said  invention  in  the  letters-patent  men- 
tioned, and  in  what  manner  the  same  was  to  be  performed ; 
and,  fifthly,  that  the  said  invention  in  the  said  letters-patent 
mentioned  was  not  any  manner  of  new  manufacture  for 
which  letters-patent  would  be  granted,  according  to  the 
true  intent  and  meaning  of  the  statute  in  that  behalf  made 
and  provided.  ^ 

The  defendants  pleaded  also  to  the  undisclaimed  part 
three  pleas,  similar  to  the  second,  third,  and  fifth. 

Webster  having  obtained  a  rule  calling  on  the  defend- 
ants to  shew  cause  why  the  judge's  order,  and  the  rule  to 
plead,  should  not  be  rescinded  and  discharged. 

Cowling  shewed  cause,  and  insisted  that  the  defendants 
were  entitled  to  retain  all  the  pleas,  but  especially  the 
fourth,  which  contained  a  denial  of  a  material  allegation 
in  the  declaration  as  to  the  specification.  If  the  proviso 
of  the  letters-patent  as  to  the  specification  was  not  strictly 
complied  with,  the  letters-patent  are  void ;  the  non-com- 
pliance with  an  express  condition  of  the  grant  cannot  be 
cured  by  a  disclaimer;  that  was  not  the  intention  of  the 
legislature. 

Martin  and  Webster ,  in  support  of  the  rule,  were  not 
called  upon. 
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Parke,  B. — ^The  effect  of  the  statute  is  to  render  the  Exeh.ofPiea$, 


disclaimer,  when  made,  part  of  the  patent  and  the  specifica- 
tion. The  plaintiffs  from  the  moment  of  the  disclaimer 
become  patentees  of  the  undisclaimed  part,  and  the  de- 
fendants ought  not  to  be  allowed  to  plead  that  the  whole 
original  invention  was  not  new,  and  also  that  the  undis- 
claimed part  was  not  new.  The  rule  ought  to  be  absolute 
for  striking  out  the  second,  third,  and  fifth  pleas.  With 
respect  to  the  fourth  plea,  we  think  the  plaintiffs  should  be 
left  to  demur  to  that,  if  they  think  proper  to  do  so. 

Eule  accordingly. 


1843. 


Saitnders  v.  M'Gowran  and  Another.  ^o^*  24. 

OCIKE  FACIAS. — ^The  declaration  stated,  that,  in  a  cer-  Where  a  party 
tain  action,  brought  by  John  Saunders  against  Francis  diet  anrbcfore 
M'Gowran  and  W.  NichoUs,  a  verdict  was  given  for  Ijj^g^,"'',,^^^^ 
Saunders  against  the  said  defendants  for  £0  damages;  in  the  hands  of 
after  which,  to  wit,  on  the  3rd  of  November,  1841,  the  judgment  en- 
said  Francis  M'Gowran  died;  and  that,  within  two  years  {t'o1e"rSirafter 
after  such  decease,  to  wit,  on  the  7th  of  November,  1841,  TJ'^"*^^  ""^«' 

,  17  Car.  8|  c  9f 

judgment  was  given  by  the  said  court  in  the  said  action,  ■.  i. 
according  to  the  force  and  effect  of  the  statute  in  that 
behalf,  against  the  said  F.  M^Growran  and  W.  Nicholls, 
for  76/.  lis.  6d,,  for  costs  and  damages.  The  sheriff  was 
then  commanded  to  make  known  to  Nicholls,  and  also 
to  the  heir  of  M'Gtowran  and  to  the  terre-tenants  of 
M'Gowran's  lands,  that  they  might  shew  cause  why  the 
damages,  &c.  should  not  be  levied  on  their  lands,  tene- 
ments, &;c.  The  sheriff  returned  that  there  was  not 
any  tenant  of  M'Gowran's  lands,  and  that  the  heir  of 
M'Gowran  had  nothing  in  his  bailiwick  whereby  he  could 
give  him  notice. 
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Sgeh.  0/  PUat,      To  this  declaration  the  defendant  M'Gowran  demnrred 

1843 
V  generally.    The  point  marked  for  argument  was,  that  the 

Saundbbs      defendant  was  not  chargeable,  as  heir  of  M'Growran  de* 

M'GowKAN.    ceased,  for  any  lands  in  his  tenure,  it  appearing  by  the 

declaration  that  M'Gtowran  died  before  the  said  judgment 

was  entered  up  and  given. 

Montague  Smith  was  heard  in  support  of  the  demurrer, 
(November  15). — ^The  only  point  in  the  case  iis,  whether^ 
M'Gowran  having  died  after  verdict  and  before  judgment 
signed,  his  lands  descending  to  his  heir-at-law  are  affected 
by  a  judgment  entered  within  two  terms  after  verdict. 
There  is  no  case  in  the  books  exactly  resembling  the  pre- 
sent ;  but  the  general  rule  is,  that  the  judgment  binds  the 
lands  from  its  date.  The  liability  of  the  heir  depends  on 
the  stat.  17  Car.  3,  c.  8.  At  common  law,  judgment  could 
not  be  entered  up  after  the  death  of  a  defendant.  That 
inconvenience  was,  however,  remedied  by  the  stat.  17 
Car.  3,  c.  8,  the  first  section  of  which,  "  for  the  avoiding 
of  unnecessary  suits  and  delays,''  enacts,  "  That,  in  all  ac- 
tions, personal,  real,  or  mixed,  the  death  of  either  party 
between  the  verdict  and  the  judgment  shall  not  herc'^ 
after  be  alleged  for  errors  so  as  such  judgment  be  entered 
within  two  terms  after  such  verdict.''  There  is  no  pro- 
vision, however,  in  that  statute  which  makes  the  lands  of 
the  ancestor  in  the  hands  of  the  heir  chargeable  with  the 
judgment ;  and  the  lands,  having  descended  to  the  heir 
before  judgment  signed,  could  not  be  affected  by  it.  The 
judgment  binds  the  lands  only  from  the  time  it  is  signed, 
and  it  could  not  be  entered  up  nunc  pro  tunc.  {Parke^ 
B. — ^The  lands  are  bound  by  the  judgment,  in  the  same 
manner  as  if  the  ancestor  had  been  living,  and  had  sold 
them  under  the  like  circumstances.]  It  is  submitted  that 
the  only  effect  of  the  statute  is  to  prevent  its  being  alleged 
for  error  that  the  judgment  was  signed  after  the  death ; 
and  when  signed,  it  only  takes  effect  from  the  entry  of  it. 
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and  the  heir,  having  got  the  lands  before,  is  not  affected  Btek.  ofPUas, 


by  the  judgment.  If  the  Court  give  to  this  judgment  the 
effect  contended  for,  it  will  contravene  the  statutory  rule 
of  Hilary  Term  4  Will.  4,  c.  3,  which  directs,  that  "  all 
judgments,  whether  interlocutory  or  final,  shall  be  entered 
of  record  of  the  day  of  the  month  and  year,  whether  in 
term  or  vacation,  when  signed,  and  shall  not  have  relation 
to  any  other  day.^'  The  stat.  I7  Car.  2  did  not  give  the 
judgment  any  relation  back. 

Lush,  contr^. — ^The  intention  of  the  statute  was  to  make 
a  verdict,  obtained  against  a  party  who  dies  before  judg- 
ment is  signed,  equivalent  to  a  judgment  entered  up  dur- 
ing the  lifetime  of  the  party,  provided  it  be  entered  up 
within  two  terms  after  his  death.  Such  was  considered 
to  be  the  effect  of  the  statute  in  the  case  of  Burnett  v. 
Holden  (a),  which  occurred  very  soon  after  its  passing. 
That  was  a  scire  facias  against  the  defendant  as  execu- 
tor, on  a  judgment  in  assumpsit  against  the  testator. 
The  defendant  demanded  oyer  of  the  judgment,  and  it 
appeared  that  the  testator  died  after  the  verdict  obtained 
for  the  plaintiff,  and  before  the  day  in  banc;  and  the 
judgment  on  which  the  plaintiff  brought  the  sci.  fa.  was 
entered  the  next  term  under  the  statute  of  Charles.  The 
defendant  pleaded  a  debt  due  to  himself  on  the  bond  of 
the  bankrupt  for  £100,  and  a  judgment  debt  to  Lord  Ar- 
lington, and  that  he  had  no  assets  beyond  <£40,  which  he 
retained  to  satisfy  himself  and  Lord  Arlington.  To  this 
the  plaintiff  demurred,  and  *'  the  principal  question  was, 
if  the  plaintiff's  judgment  shall  so  relate  as  to  be  to 
all  intents  like  a  judgment  had  against  the  testator  in  his 
Ufe?''  The  case  was  argued  several  times,  and  though 
there  was  a  difference  of  opinion  amongst  the  Judges, 
judgment  was  ultimately  given  for  the  plaintiff.     [Lord 

(a)  1  Lev.  277  ;  2  Keble,  549. 
VOL.  XII.  Q  M.  W. 
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Exch.  of  PUat,  Abinger,  C.  B. — That  case  is  not  a  very  strong  authority,  for 

'     it  appears  by  the  report  that  in  Mich.  21  Car.  2,  Twysden  & 

Saundbeb     Moreton  held  against  the  plaintiff,  but  Kelynge  &  Bains- 

M'GowaAN.  ^^^^  ^^^  ^^^  plaintiff.  But  in  Trin.  23  Car.  2,  judgment 
was  given  for  the  plaintiff  by  Hale  &  Moreton,  Twysden 
continuing  of  a  contrary  opinion,  and  Rainsford  saying 
nothing.]  In  the  notes  to  UnderhiU  v.  Devereux  (a)  it  is 
said,  'Uhe  judgment  upon  this  statute  is  entered  by  or 
against  the  party  as  if  he  were  living,'^  citing  1  Salk.  4s2« 
In  Pantonv.  The  TerretenantsofHalKJb),  where  a  judgment 
was  obtained  against  Benedict  and  John  Hall,  the  former 
having  died  before  execution,  it  was  held  that  a  sci.  fa. 
might  issue  against  John,  and  the  heirs  and  the  terretenants 
of  Benedict.  That  would  be  precisely  the  course  to  be 
adopted  in  this  case.  The  heir  can  have  no  right  as 
against  a  party  who  has  a  paramount  remedy  against  the 
ancestor.  The  stat.  8  &  9  Will.  3,  c.  11,  s.  6  provides  a 
remedy  in  case  of  the  death  of  either  party  between  inter- 
locutory and  final  judgment,  and  it  has  been  held  that 
judgment  may  be  entered  up  under  that  statute  in  the 
same  way  as  if  the  party  were  alive.  [Par/re,  B. — ^The 
case  of  Colbeck  v.  Peck  (c)  seems  to  shew  that  a  judgment 
against  a  party  who  has  died  after  verdict,  but  before  judg- 
ment, is  to  have  the  same  effect  as  if  the  party  had  been 
alive.  The  rule  there  laid  down  is,  that  the  plaintiff  may 
enter  up  judgment  in  the  cause  as  if  the  party  were  alive.] 

Montague  Smith  in  reply. — The  case  of  Burnett  v.  Holden 

can  scarcely  be  considered  as  any  authority,  as  the  Judges 

seem  to  have  entertained  extreme  doubt  about  it  to  the 

last,  and  no  reasons  are  given  for  their  opinions.     The  case 

oiPanton  v.  The  Terretenants  of  Hall  does  not  touch  this 

point,  for  there  the  party  died  after  final  judgment  was 

signed. 

Cur.  adv.  vult. 

(a)   2  Wmi.  Saund  721  {b)  Carthew,  105.  (c)  2  Ld.  Raym.  1280. 


MICHAELMAS   TERM^   7  VICT.  226 

The  judgment  of  the  Court  was  now  delivered  by  ^<?*«  »/  Pfco*, 

1843. 

Lord  Abinger,  C.  B. — There  is  a  case  of  Saunders  v. 
M^Gotffran,  which  was  argued  the  other  day,  in  which  a 
question  was  raised  whether  a  ^cire/acia^  was  good  to  bind 
the  effects  of  a  terretenant,  the  defendant  having  died  be- 
fore the  judgment  was  signed ;  the  Court  have  considered  it. 
The  facts  were  these :  the  judgment  was  entered  up  under 
the  statute  17  Car.  2,  c.  8,  s.  1 — ^the  defendant  having  died 
before  the  judgment  was  entered.  The  question  was, 
whether  the  scire  facias  bound  the  terre  tenant: — ^The 
Court  are  of  opinion  that  it  does : — there  is  no  case  to  the 
contrary,  and  the  statute  would  be  ineffectual  unless  it  had 
that  effect.  A  case  was  cited  from  1  Lev.  277,  by  the 
counsel  who  argued  on  behalf  of  the  plaintiff,  to  shew  that 
in  the  case  of  goods  and  chattels  it  clearly  would  bind.  We 
think  the  analogy  holds  good,  and  that  it  would  bind  in 
the  case  of  land  also.  There  is  no  principle  nor  case  to 
the  contrary,  and  it  seems  to  us  it  would  be  defeating  the 
object  of  the  statute  if  we  held  that  it  did  not  bind  in  this 
case.     Our  judgment  will  therefore  be  for  the  plaintiff. 

M.  Smith  applied  for  leave  to  amend. 

Lord  Abinger,  C.  B. — Upon  affidavit  of  merits  you 
may  amend  on  payment  of  costs,  otherwise  there  must  be 

Judgment  for  the  plaintiff. 


q2 
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fixcA.  of  Phot, 
1843. 


Nov.  23. 


One  E.  P.  hav- 
ing sent  a 
quantity  of 
goods  to  Fer- 
nando Po  for 
■ale,  died  intes^ 
fate ;  and  after 
his  death  the 
defendants  pur- 
chased the 
goods  from  the 
agent  of  the  in- 
testate there, 
who  sold  them 
for  the  benefit  of 
the  intestate's 
estate ;  subse- 
quently to  the 
sale,  the  plain- 
tiff took  out 
letters  of  ad- 
ministration to 
the  intestate, 
and  now  sued 
the  defendants 
for  the  price  of 
the  goods : — 
ffeld,  that  the 
action  was  main- 
tainable; that 
the  title  of  an 
adminiitrator, 
though  it  does 
not  exist  until 
the  grant  of 
administration, 
relates  back  to 
the  time  of  the 
death  of  the  in- 
testate, so  as  to 
entitle  the  ad- 
ministrator to 
sue  in  assump- 
sit for  goods 
sold  and  de- 
livered; and 
that,  as  the  act 
ofthe  agent  was 
ratified  by  the 
plaintiff  after 
he  became  ad- 
ministrator, it 
was  no  objection 
to  be  the  agent. 


Foster^  Administrator  of  Edward  Pollard^  deceased, 
V.  Bates  and  Others. 

Assumpsit  by  the  plaintiff,  as  administrator  of  E.  Pol- 
lard, deceased,  for  goods  sold  and  delivered  by  the  intestate, 
and  also  for  goods  sold  and  delivered  by  the  plaintiff  after 
his  death,  and  before  administration  granted,  and  on  an 
account  stated  with  the  plaintiff. 

Plea,  non  assumpsit.  \ 

At  the  trial  before  Rolfe,  B.  at  the  London  Sittings  after^ 
last  Trinity  Term,  it  appeared  that  the  defendants  were 
partners  in  a  company  called  the  West  African  Company, 
trading  to  the  coast  of  Africa,  and  that  one  Oldfield  was 
their  agent  at  Fernando  Po.  The  goods  in  question  had 
been  sent  by  Pollard  from  this  country  to  Africa  for  sale ; 
he  afterwards  died  intestate ;  and  after  his  death,  Oldfield, 
the  defendants^  agent,  purchased  the  goods  from  the  agent 
of  the  intestate  there,  who  sold  them  for  the  benefit  of  the 
intestate's  estate.  Subsequently  to  the  sale,  the  plaintiff 
took  out  letters  of  administration  to  Pollard,  and  brought 
this  action  for  the  price  of  the  goods.  It  was  objected  at 
the  trial,  that  the  plaintiff  was  not  entitled  to  recover,  as 
the  letters  of  administration  did  not  relate  back  to  the 
time  of  the  death  of  the  intestate,  so  as  to  vest  in  the  ad- 
ministrator the  right  to  sue  on  a  contract  made  after  his 
death.  The  learned  Judge,  however,  deft  the  case  to  the 
jury,  who  found  a  verdict  for  the  plaintiff,  leave  having  been 
reserved  to  the  defendants  to  move  to  enter  a  nonsuit. 

Kelly  having  in  the  early  part  of  this  term  obtained  a 
rule  accordingly, 

fV.  H,  fFaisonaud  Greentvood  shewed  cause  (Nov.  17). — 

that  the  intended  principal  was  unknown  at  the  time  to  the  person  who  intended 
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The  action  is  well  maintainable.    Although  for  some  pur-  Exch,  of  Pleat, 

1843 
poses  an  administrator  does  not,  like  an  executor,  represent  ^ 

the  intestate  from  the  time  of  his  death,  yet,  when  letters  of  Foster 
administration  are  once  granted,  the  title  of  the  administra*-  batss. 
tor  vests  by  relation  to  the  time  of  the  death  of  the  intes- 
tate. The  distinction  between  the  case  of  an  executor  and 
an  administrator  is  this,  that  the  former  may  commence 
an  action  before  probate,  but  the  latter  cannot  until  after 
grant  of  letters  of  administration.  But  although  the  ad- 
ministrator cannot  bring  an  action  before  administration 
granted,  the  authorities  are  decisive  that  all  the  intestate^s 
property  vests  in  him  by  relation  to  the  time  of  the  death,  x 
The  case  of  an  administrator  is  the  same  in  that  respect  as 
that  of  the  assignees  of  a  bankrupt,  who,  although  they  are 
not  assignees  until  the  assignment,  yet  when  once  the  as- 
signment is  made,  have  the  property  vested  in  them,  and 
have  a  title  to  sue,  commencing  from  the  act  of  bankruptcy. 
In  Com.  Dig.  Administration,  (B  10),  it  is  thus  laid  down : 
"An  executor  or  administrator  has  the  property  of  the 
goods  of  his  testator  or  intestate  vested  in  him  before  his 
actual  possession,  and  therefore  may  have  trover,  tres- 
pass &c.  against  him  who  takes  them  before  he  has  actual 
possession  of  them.''  "  So,  though  the  administration  be 
not  granted  for  a  long  time,  yet,  when  it  is  granted,  it 
vests  the  property  in  the  administrator  by  relation  from 
the  time  of  the  death  of  the  intestate.''  Also  in  2  Roll. 
Abr.  554,  tit.  Trespass  (T)  pi.  2,  it  is  said  that ''  an  admi- 
nistrator shall  have  an  action  of  trespass  for  a  trespass 
committed  to  the  goods  of  the  testator,  after  his  death, 
before  administration  granted  to  him,  for  the  relation  fixes 
the  possession  from  the  beginning,  so  that  he  may  have  an 
action:"  and  the  Year  Book,  36  Hen.  6,  fo.  8,  is  cited. 
[Parke^  B. — All  the  cases  are  collected  in  a  recent  case  in 
the  Common  Fleas,  Thorpe  v.  Stallwood  (a),  where  it  was 

(a)  12  Law  J.,  Rep.  (N.  S.)  C.  P.,  241. 
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Exeh.ofPieoi,  held  that  an  administrator  might  maintain  trespass  for  an 
injury  done  to  the  goods  of  his  intestate  after  the  death  of  the 
intestate^  and  before  the  grant  of  letters  of  administration. 
That  arises  from  the  necessity  of  the  things  for^  unless  such 
a  right  existed,  the  goods  might  be  lost.  The  doubt  here 
is^  whether  an  action  lies  on  a  contract  made  within  that 
time^  where  the  same  necessity  may  not  exist  ?]  The  true 
principle  is^  that  the  right  vests  by  relation^  and  without  re- 
ference to  necessity :  and  as  was  said  by  Cresawell,  J,,  in 
Thorpe  v.  Stallwood, — '^  the  only  effect  of  the  letters  of  ad- 
ministration is  to  fix  the  person  to  whom  the  right  of  action 
accrues.'*  In  2  RolFs  Abr.,  Relation  (A),  it  is  said,  "  If  a 
man  die  possessed  of  certain  goods^  and  afterwards  a  stran- 
ger take  and  convert  them  to  his  own  use^  and  then  admi- 
nistration is  granted  to  J.  S.^  this  administration  shall  re- 
late back  to  the  death  of  the  testator^  so  that  J.  S.  may 
maintain  an  action  of  trover  and  conversion  for  this  con- 
version before  administration  granted  to  him."  And  if  the 
relation  goes  back  for  the  purpose  of  maintaining  an  action 
of  tort,  it  must,  a  fortiori,  for  an  action  on  a  contract. 

If,  then,  the  right  vests  by  relation  to  the  time  of  the 
intestate's  death,  and  if  a  party  for  the  benefit  of  the 
estate  disposes  of  the  goods  of  the  intestate,  it  is  open  to 
the  administrator  to  affirm  or  disaffirm  his  act.  It  may 
be  a  nice  question  whether  an  administrator  can  disaffirm 
his  own  act,  and  bring  trover  for  the  goods,  but  clearly  he 
may  affirm  or  disaffirm  the  act  of  a  third  person.  In  jBwi- 
rick  v.  Bwrgess  (a),  it  was  agreed  by  all  the  Judges  that  if 
a  man  enters  as  executor  de  son  tort^  and  then  sells  goods, 
and  afterwards  takes  out  letters  of  administration,  the  sale 
is  good  by  relation.  In  Whitehall  v.  Squire  (i),  it  was  held 
by  two  Judges  against  Holt,  C.  J.,  that,  if  a  person  con- 
sent to  the  disposition  of  an  intestate's  goods,  and  after- 
wards take  out  administration,  he  cannot  maintain  trover 

(a)  Moore,  126.  (6)  3  Mod.  276 ;  1  Salk.  296 ;  3  Salk.  161. 


1843. 
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for  them,  for  he  is  bound  by  his  former  consent.    If  that  Eteeh.o/puaw, 

case  be  law,  an  administrator  who  has  sold  the  goods  of 

the  intestate  must  clearly  be  entitled  to  maintain  an  action 

for  goods  sold  and  delivered.     An  administrator  may  sue 

on  a  contract  made  with  him,  in  his  own  right,  or  he  may 

sue  in  his  character  of  administrator,  on  the  ground  that 

the  money,  when  recovered,  would  be  assets.     Catherwood 

V.  Chabaud  (a).     In  every  case  where  the  money  recovered 

would  be  assets,  he  may  maintain  an  action  as  administrator. 

It  is  scarcely  necessary  to  cite  authorities  to  shew  that 

where  a  party  has  a  right  of  action  in  tort,  he  may  waive 

the  tort  and  bring  assumpsit,  as  that  is  well  established  by 

many  cases.    Foster  v.  Stewart  (6),  Hambly  v.  Trott  (c). 

Smith  V.  Hod8an{d)j  and  RusseU  v.  Bell{e).     Here  the 

goods  vest  in  the  administrator  by  relation  to  the  death 

of  the  intestate,  and  if  the  goods  of  the  intestate  be  made 

away  with  or  converted  by  any  one,  the  administrator 

may  waive  the  tort  and   bring  assumpsit.     It  must  be 

considered  as  settled  by  Tharpe  v.  Stallwood{f),  that  the 

administrator  may  bring  trover  or  trespass,   and   so  he 

may  maintain  ejectment,  and  lay  the  demise  on  a  day  after 

the  intestate's  death,  but  before  administration  granted, 

as  was  held  in  Patten  v.  Patten  {g).    And  if  he  can  recover 

in  ejectment,  it  follows  that  he  may  maintain  an  action 

for  mesne  profits,  and  if  so,  he  may  maintain  an  action 

for  use  and  occupation.     It  makes  no  difiference  that  the 

contract  was  made  by  an  agent,  who  did  not  know  at  the 

time  for  whom  he  made  the  contract,  for  the  authorities 

shew  that  the  doctrine  of  ratification  will  apply,  although 

the  agent  does  not  know  who  his  principal  is  at  the  time 


(a)  1  B.  &  Cr.  150 ;  2  D.  &  R.  (e)  10  M,  &  W.  340. 

271.  (/;  3  Dowl.  N.  S.  24. 

(h)  3M.  &Selw.  191.  (g)  1    Alcock   &  Napier,   493; 

(c)  1  Cowp.  371.  Williams  on   Executors,    493,  n., 

(d)  4T.R.  211.  (3rd  edit.) 
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Bteh.  of  Pleat,  of  the  Contract  In  Muskett  v.  Drummond  (a),  Parke,  J.,  re- 
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marks,  that ''  in  Hull  v.  Picker8gill{b\  the  defendant  justi- 
fied as  an  agent  for  parties  who  did  not  ratify  his  act  until 
after  the  action  was  brought,  and  that  was  held  sufficient/' 
In  Hagedom  v.  Oliverson(c),  where  the  plaintiff  had  effected 
an  insurance  on  a  ship  as  well  in  his  own  name  as  for  and 
in  the  name  of  all  and  every  other  person  &c.  for  the  benefit 
of  S.,  an  alien  enemy,  and  procured  a  license  to  legalize 
the  voyage,  and  a  loss  happened,  and  two  years  after,  S., 
by  letter  to  the  plaintiff,  adopted  the  insurance ;  it  was 
held  that  the  plaintiff  might  recover  against  the  under- 
writer, averring  an  interest  in  S.  There  the  principal  was 
not  in  existence  until  two  years  after  the  contract  of  in- 
surance was  entered  into.  It  is  immaterial  that  the  con- 
tract was  made  by  a  person  who  could  not  point  out  his 
principal  at  the  time,  or  whether  any  principal  then  ex- 
isted or  not.  In  Maclean  v.  Dunn  {d),  it  was  held  that  if  A., 
without  authority,  makes  a  contract  in  writing  for  the 
purchase  of  goods  by  B.,  and  B.  subsequently  ratifies  the 
contract,  such  ratification  renders  A.  an  agent  sufficiently 
authorized  to  make  the  contract  under  the  Statute  of 
Frauds.  The  authorities  clearly  establish,  that  the  prin- 
cipal's not  being  known  or  in  existence  at  the  time  is  no 
impediment  to  the  maintenance  of  the  action. 

Hoggins  {Kelly  with  him),  in  support  of  the  rule. — An 
executor  derives  his  authority  from  the  will ;  an  adminis- 
trator from  the  grant  of  administration  by  the  ordinary : 
the  former  may  maintain  an  action  before  probate,  but  the 
latter  cannot  sue  until  letters  of  administration  are  granted 
to  him.  Whitehall  v.  Squire  (c)  has  been  relied  upon,  but 
in  that  case  Holt,  C.  J.,  dissented  from  the  opinion  of  the 
other  judges,  and  held  that  the  action  was  maintainable. 

(a)  10  B.  &  Cr.  157  ;  5  Man.         (c)  2  M.  &  Selw.  485. 
&  Ry.  210.  (d)  4  Bing.  722;  1  M.  &  P.  761. 

(6)  1  Bro.  &  B.  282.  (e)  3  Mod.  276;  1  Salk.  295. 
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The  principle  of  the  decision  of  the  two  judges  who  differ-  Eteh.  of  puom, 
ed  from  Lord  Holtf  as  explained  by  Lord  EUenborough  in  '  . 

Mcuniford  v.  Gibson  {a),  was,  that  the  plaintiff  being  a  par-  Foster 
ticeps  criminis  in  the  very  act  he  complained  of,  should  not  Batbs. 
be  permitted  to  recover  upon  it  against  the  person  with 
whom  he  had  colluded;  but  they  never  questioned  the 
right  of  the  administrator  to  maintain  such  action  in  ge- 
neral. In  Siewart  v.  Edmonds  {b),  where  the  intestate  had 
sent  some  plate  to  the  defendant,  a  silversmith,  for  safe 
custody,  and  was  at  the  same  time  indebted  to  him  in  a 
sum  exceeding  the  value  of  the  plate,  the  plaintiff,  after  the 
death  of  the  intestate  and  before  be  obtained  letters  of  ad- 
ministration, assented  to  the  defendant's  retaining  the  plate 
in  satisfaction  of  his  debt;  he  afterwards  took  out  admi- 
nistration, and  brought  trover  for  the  plate.  Whitehall  v. 
Squire  was  cited  for  the  defendant;  but  Abboity  C.  J.,  held 
that  the  assent  was  not  binding  on  the  administrator. 
That  shews  that  the  act  of  the  administrator,  before  ad- 
ministration granted  to  him,  is  null  and  void.  So,  in  Doe 
d.  Hornby  v.  Glenn  {c),  it  was  held  that  the  agreement  of 
a  person  as  executor  de  son  tort  did  not  conclude  him  as 
rightful  administrator.  So,  if  a  man  releases,  and  after- 
wards takes  out  letters  of  administration,  it  will  not  bar 
him,  for  the  right  was  not  in  him  at  the  time  of  the  re- 
lease (tf ).  It  is  admitted  that  when  the  property  of  the  testa- 
tor is  taken  wrongfully,  the  administrator  may  bring  trover, 
but  that  is  tromnecessity,  otherwise  the  goods  of  the  intestate 
might  be  lost;  and,  on  the  same  principle,  he  has  been  al- 
lowed to  maintain  trespass.  But  there  is  no  reason  for  ex- 
tending the  rule  to  the  case  of  a  contract,  where  no  such  ne- 
cessity exists.  The  authorities  are  clear,  that  an  administra- 
tor cannot  ratify  what  has  been  wrongfully  done  before  the 

(a)  4  East,  446.  (i)  WiUiams  on  Exec.  312,  313, 

(b)  WilUams  on  Exec,  8rd  ed.,  3rd  edit,  where  several  authoritief 
313,  n.  are  referred  to. 

(c)  lAd.&E.49;  3N.&M.837. 
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Exch.  of  Pieas,  grant  of  administration.  There  is  no  authority  whatever  for 
saying  that  an  administrator  can  make  a  contract  by  rela- 
tion to  the  death  of  the  intestate.  An  administrator  can 
do  nothing  before  the  grant  of  administration^  by  which  he 
can  be  afterwards  bound.  It  has  been  attempted  to  assimi- 
late this  case  to  that  of  bankruptcy ;  but  there  is  no  such 
similarity,  for  there  the  property  is,  by  the  bankrupt  laws, 
vested  in  the  assignees  by  relation  from  the  act  of  bank- 
ruptcy, although  they  are  not  appointed  at  the  time;  and 
that  is  the  reason  why  they  may  waive  the  tort  and  sue  in 
assumpsit.  But  it  is  not  so  in  the  case  of  an  administra^ 
tor :  it  is  only  in  extreme  cases  that  a  remedy  is  given  to 
maintain  trespass  or  trover  from  the  necessity  of  the  case, 
but  that  rule  ought  not  to  be  extended. 

Parke,  B. — ^We  wish  to  look  into  the  old  authorities, 

for  the  purpose  of  seeing  the  precise  ground  on  which  the 

relation  of  the  title  of  the  administrator  to  the  time  of  the 

death  of  the  intestate  was  established ;  but  we  incline  to 

think  that  the  action  is  maintainable. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (a)  was  now  delivered  by — 

Parke,  B. — In  this  case,  which  was  argued  a  day  or  two 
ago,  we  delayed  giving  our  judgment,  not  on  account  of  any 
doubt  we  entertained  at  the  time,  but  in  order  that  we 
might  refer  to  the  several  authorities  cited  at  the  bar.  We 
are  of  opinion  that  the  rule  to  enter  a  nonsuit  must  be 
discharged.  The  only  question  is,  whether  the  plaintiff 
could  sue  for  goods  sold  and  delivered  by  him  as  adminis- 
trator of  one  Pollard,  upon  the  facts  which  were  in  evidence 
on  the  trial.  It  appeared  that  the  goods  were  sold  after 
the  death  of  the  intestate,  and  before  the  grant  of  letters 
of  administration,  by  one  who  had  been  the  agent  of  the 
deceased  on  the  coast  of  Africa;  and  that  they  were  there 
sold  avowedly  on  account  of  the  estate  of  the  intestate. 

(a)  Parke,  B.,  Gurney,  B.,  and  Roffe,  B. 
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It  is  clear  that  the  title  of  an  administrator,  though  it  -S«c*.  ofPkat, 

1843 
does  not  exist  until  the  grant  of  administration,  relates 

back  to  the  time  of  the  death  of  the  intestate ;  and  that 
he  may  recover  against  a  wrong  doer  who  has  seized  or 
converted  the  goods  of  the  intestate  after  his  death,  in  an 
action  of  trespass  or  trover.  All  the  authorities  on  this 
subject  were  considered  by  the  Court  of  Common  Pleas, 
in  the  case  of  Tharpe  v.  Siallwood  (a),  where  an  action  of 
trespass  was  held  to  be  maintainable.  The  reason  for  this 
relation  given  by  RoUe,  C.  J.,  in  Long  v.  Hebb  {b),  is,  that 
otherwise  there  would  be  no  remedy  for  the  wrong  done. 
The  relation  being  established  for  the  benefit  of  the  intes- 
tate's estate,  against  a  wrong  doer,  we  do  not  see  why  it 
should  not  be  equally  available  to  enable  the  administrator 
to  obtain  the  benefit  of  a  contract  intermediately  made  by 
suing  the  contracting  party;  and  cases  might  be  put  in 
which  the  right  to  sue  on  the  contract  would  be  more  bene- 
ficial to  the  estate  than  the  right  to  recover  the  value  of  the 
goods  themselves.  In  the  present  case,  there  is  no  occa- 
sion to  have  recourse  to  the  doctrine,  that  one  may  waive  a 
tort  and  recover  on  a  contract ;  for  here  the  sale  was  made 
by  a  person  who  intended  to  act  as  agent  for  the  person, 
whoever  he  might  happen  to  be,  who  legally  represented 
the  intestate's  estate ;  and  it  was  ratified  by  the  plaintiff, 
after  he  became  administrator:  and,  when  one  means  to  act 
as  agent  for  another,  a  subsequent  ratification  by  the  other 
is  always  equivalent  to  a  prior  command;  nor  is  it  any  ob- 
jection that  the  intended  principal  was  unknown,  at  the 
time,  to  the  person  who  intended  to  be  the  agent,  the  case 
of  Hull  V.  Pickersgill  (c),  cited  by  Mr.  Greenwood,  being  an 
authority  for  that  position.  We  are,  therefore,  of  opinion^ 
that  the  plaintiff  is  entitled  to  recover. 

Rule  discharged. 

(a)  12Law  J.,N.S.,241.    See  (6)  Styles,  341. 

alio  Brooke's  Abr.,  Relation,  15.  (c)  1  Bro.  &  B.  282. 
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Exch.  of  Pleas  J 
1843. 

Nov.  28. 


Cock  v.  Gent  and  Others. 
An  act  of  Par-     X  RESPASS  for  assault  and  false  imprisonment.     Plea, 

liament  for  .         -u.      "l       i.  x   a 

establishing  a     T^^t  guilty,  by  Statute. 

court  of  re-  j^^  ^^^  ^yj^i  before  Tttidal,  C.  J.,  at  the  last  assizes  for 

quests,  em-  '  '  ' 

powering  cer-     the  county  of  Kent,  it  appeared  that  the  action  was  brought 

tain  commis-  .  .  i»     -i         i    •      •/!• 

sioners  to  ad-  to  rccover  damages  for  an  imprisonment  of  the  plaintiff 
d"enwnds°'not  ^^<ler  an  Order  of  the  defendants,  as  commissioners  of  the 
exceeding  a        Sandwich  Court  of  Requests.     It  was  objected  for  the  de- 

certain  amount, 

by  any  persons  fendants,  that  the  plaintiff  was  precluded  from  recovenng, 
ants"rcsid^en°  "  ^^  cousequencc  of  his  uot  having  commenced  the  action 
within  certain     ^Jthin  three  Calendar  months  next  after  the  fact  committed, 

limits,  and  ' 

having  a  clause  as  required  by  the  Sandwich  Court  of  Requests  Act,  47 

making  it  a  _^  •     •  i» 

public  act.— Is  vrco.  3,  c.  XXXV.  That  act  empowers  the  commissioners  of 
and'^P^MonaT*  *^®  Court  of  Rcqucsts  to  take  cognizance  of  and  adjudi- 
act,"  within  the  ^^te  on  all  debts  and  demands  not  exceeding  £6,  by  any 

meaning  of  the  "         '     *         -r 

Stat.  5  &  6  person  or  persons  whatsoever,  against  any  defendant  or 
defendants  residing  within  the  limits  mentioned  in  the  act. 
In  answer  to  this  objection,  the  plaintiffs  relied  on  the  stat. 
6  &  6  Vict.  c.  97,  8.  5,  by  which,  after  reciting  "that 
divers  acts  commonly  called  public  local  and  personal,  or 
local  and  personal  acts,  and  divers  other  acts  of  a  local  and 
personal  nature,  contain  clauses  limiting  the  time  within 
which  actions  may  be  brought  for  anything  done  in  pursu- 
ance of  the  said  acts  respectively ;  and  that  the  periods  of 
such  limitations  vary  very  much,  and  it  is  expedient  that 
there  should  be  one  period  of  limitation  only  ;'^  it  is  enacted^ 
"  that  from  and  after  the  passing  of  this  act,  the  period 
within  which  any  action  may  be  brought  for  anything  done 
under  the  authority  or  in  pursuance  of  ani/  such  act  or 
acts,  shall  be  two  years ;  or,  in  case  of  continuing  damage, 
then  within  one  year  after  such  damage  shall  have  ceased; 
and  that  so  much  of  any  clause,  provision,  or  enactment, 
by  which  any  other  time  or  period  of  limitation  is  appointed 
or  enacted,  shall  be  repealed." 
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The  Lord  Chief  Justice  thought  that  the  Sandwich  Court  £*ch.  of  PUat, 


1843. 


of  Bequests  Act  was  not  within  this  enactment^  and  accord- 
ingly directed  a  nonsuit.  Cock 

V. 
GSHT. 

Thenger  having  obtained  a  rule  nisi  for  a  new  trial, 

Plait  and  Wordsworth  now  shewed  cause. — The  question 
is,  whether  this  Court  of  Requests  Act  is  within  the  terms 
of  the  stat.  6  &  6  Vict.  c.  97,  s.  5 ;  that  is,  whether  it  is 
either  a  ''  public  local  and  personal  act,'^  or  a  '^  local  and 
personal  act,^^  or  '^  an  act  of  a  local  and  personal  nature.'^ 
It  would  appear,  that  the  legislature  intended  to  apply  the 
repealing  clauses  of  the  statute  only  to  such  acts  as  were 
both  local  and  personal,  whether  public  or  private  in  their 
nature.  There  are  many  acts  which  are  local  in  their  na* 
ture,  but  not  strictly  personal ;  as  acts  for  the  construction 
of  roads  or  docks ;  others  are  strictly  personal  in  their 
nature,  as  divorce,  settlement,  or  naturalization  acts.  But 
this  Court  of  Bequests'  Act  is  not  locals  for  every  subject 
may  sue  in  that  Court  for  a  debt  under  £5,  wheresoever  it 
arose,  if  the  defendant  live  within  the  jurisdiction.  It  is  no 
more  local  than  any  enactment  whereby  a  summary  juris- 
diction is  given  to  magistrates.  [Lord  Abinger,  C.  B. — That 
would  not  be  local,  because  it  would  give  to  all  magistrates 
the  same  jurisdiction.]  The  only  general  division  of  statutes 
made  by  Blackstone  is  into  public  and  private  acts  (a).  K  a 
local  matter,  as  a  road,  a  common,  or  a  dock,  be  the  subject 
of  the  act,  it  is  local,  because  treating  of  a  particular  place. 
So,  if  an  act  treat  of  the  rights  of  particular  persons,  that 
is  a  personal  act.  But  here,  the  object  is  to  enable  anybody 
to  recover  debts,  within  a  certain  amount,  against  persons 
commorant  in  a  particular  district,  over  which  it  is  conve- 
nient to  give  jurisdiction  to  particular  commissioners. 
[Lord  Abinger^  C.  B. — A  jurisdiction  may  be  circumscribed 

(fl)  1  Bl.  Comm.  85. 
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Egeh,  of  Pleas,  hj  the  residence  of  the  plaintiff^  or  of  the  defendant,  or 
1843.  |jy  ^Yie  subject-matter  of  the  action ;  but  in  any  of  those 
cases  it  is  local.]  But  it  must  be  both  local  and  per- 
sonal, to  fall  within  the  statute  of  Victoria.  [Gnrjiey,  B. — 
The  statute  applies  to  acts  commonly  called  local  and  per- 
sonal. This  is  printed  as  a  local  and  personal  act.  And 
the  defendants  are  local,  the  commissioners  local,  and  the 
power  of  enforcing  it  local] .  There  is  no  legal  division  of 
statutes,  but  into  public  and  private ;  Com.  Dig.,  Parlia- 
ment, (R) ;  Bac.  Abr.,  Statute,  (P),  note.  The  description 
of  local  and  personal "  is  a  mere  mode  of  designating  cer- 
tain bills  passing  through  parliament  subject  to  certain 
regulations.  [Lord  Abinger^  C.  B. — If  the  law  takes  no 
notice  of  such  acts,  you  must  refer  to  the  parliamentary 
meaning.  Rolfe,  B. — Can  you  suggest,  if  this  be  not,  what 
act  is  local  and  personal?]  It  is  in  truth  a  private  act 
only. 

Lord  Abinger,  C.  B. — I  cannot  conceive  anything 
which  would  more  precisely  meet  the  description  of  a  local 
and  personal  act  than  this. 

Parke,  B. — It  seems  to  fit  the  definition  exactly. 

Gurnet,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 

Thesiger  and  Petersdorff  appeared  to  support  the  rule. 
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Exck.  of  PUat, 
1843. 

Manning  v.  The  Eastern  Counties  Railway  '      '^""^ 

Company.  Nov.  22,23. 

1 RESPASS  for  assaulting  the  plaintiff^  seizing  and  lay-  The  Eastern 
ing  hold  of  him,  and  causing   him  to  be  conveyed  in  way^Act,  e&V 
custody  along  the  Eastern  Counties  Railway,  for  a  long  ,^28  *^'^*^''*' 

the  owners  and 
occupiers  of 
landi  through  or  upon  which  the  railway  was  to  be  made,  to  agree  to  receive  compensation 
for  any  damage  by  them  sustained  by  reason  qf  the  aevering  or  dividing  of  aueh  landtt  ftc, 
and  also  for  any  damage,  loss,  or  inconvenience  sustained  by  them  by  reason  of  the  taking 
thereof,  &c. ;  and  in  case  the  company  and  such  parties  shall  not  agree  as  to  the  amount  or 
yalue  of  such  compensatiooi  the  same  is  to  be  ascertained  and  settled  by  the  verdict  of  a  jury 
(if  required)  as  thereinafter  directed.  Sect.  29,  '*  for  settling  all  differences  between  the  com- 
pany and  the  owners  and  occupiers  of  any  lands  taken,  used,  damaged,  or  injuriously  affected 
by  the  execution  of  any  of  the  powers  granted  by  the  act,  provides  for  the  summoning  of  a 
sheriff's  jury,  to  inquire  of  and  assess  and  give  a  verdict  for  the  money  to  be  paid  for  the  pur- 
chase of  such  lands,  or  by  wayof  compensation  (inter  alia), /or  or  by  reason  of  the  severing  and 
dividing  thesamefrom  other  lands.  Sect  31  directs  that  such  verdicts  and  the  judgments  thereon, 
being  first  signed  by  the  person  presiding,  shall  be  deposited  with  and  kept  by  the  clerk  of  the 
peace  for  the  county,  among  the  records  of  the  quarter  sessions,  and  shall  be  deemed  records  to 
all  intents  and  purposes,  and  that  such  records  and  true  copies  of  them  shall  be  evidence. 
Sect.  Ill  enacts,  that  in  every  case  in  which  the  owner  of  any  lands,  ur  other  person  by  the 
act  capacitated  to  convey,  shall,  in  their  arrangements  with  the  company,  have  received,  or 
agreed  to  receive,  compensation  for  gates,  bridges,  &c.,  or  passages,  instead  of  the  same  being 
erected  by  the  company,  for  the  purpose  of  facilitating  the  passage  to  or  from  either  side  of  the 
lands  severed  or  divided  by  the  railway,  it  shall  not  be  lawful  for  such  owners,  or  those  claiming 
under  them,  to  pass  or  cross  the  railway  from  one  part  to  the  other  part  of  their  lands  so  severed 
and  divided,  otherwise  than  by  a  bridge,  &c.,  to  be  erected  at  the  charge  of  such  owners. 
Sect.  216  authorizes  the  owners  and  occupiers  of  lands  through  which  the  railway  shall  be 
made,  except  where  the  company  shall  have  made  proper  and  convenient  communication,  to 
cross  the  railway  as  therein  mentioned  for  the  purpose  of  occupying  such  lands;  and  sect.  217 
provides  that  such  right  of  crossing  shall  cease  so  soon  as  the  company  shall  have  constructed 
a  proper  bridge  or  other  communication. 

The  owner  of  lands  severed  by  the  railway  preferred  a  claim  for  compensation  from  the  com- 
pany, on  the  fooling  that  there  was  to  be  a  total  separation  of  the  land,  without  any  communi- 
cation being  made;  and  received  from  the  company  the  amount  awarded  to  him  by  a  jury 
summoned  under  sect.  29,  for  such  compensation: — Held,  that  the  verdict  of  such  jury,  and 
the  receipt  of  compensation  under  it,  was  an  arrangement  with  the  company  under  sect.  Ill, 
and  thai  the  party  had  no  right  afterwards  to  cross  the  railway  for  the  purpose  of  the  occupation 
of  his  lands,  and  was  in  so  doing  a  trespasser  within  the  stat.  3  &  4  Vict.  c.  97,  s.  16. 

The  verdict  of  the  compensation  jury  never  having  been  recorded  as  directed  by  sect.  31, 
held,  that  parol  evidence  might  be  given  of  their  finding,  and  of  the  grounds  on  which  it  proceeded. 

An  inclosure  act  authorized  the  commissioners  therein  named  to  divert  or  stop  up  any  old 
road,  public  or  private,  leading  between  or  over  any  of  the  old  inclosures  within  the  district  to 
which  the  act  applied ;  with  a  proviso  that  no  such  road  should  be  stopped  up  without  the  con- 
currence and  order  of  two  justices  of  the  peace  for  the  district.  The  commissioners,  by  their 
award,  "  in  pursuance  of  the  powers  and  authorities  vested  in  them  by  the  said  act,  and  by  the 
concurrence  and  order  of  &c.,  two  of  his  Majesty's  justices  of  the  peace  acting  in  and  for  &c.," 
stopped  up  a  certain  public  footpath  in  the  district.  No  order  of  justices  w«s  to  be  found  in  the 
place  of  deposit  mentioned  in  the  act  for  the  award  and  other  documents  relating  thereto : — 
Held,  that  the  award  itself,  and  the  statement  therein  contained,  was  sufficient  prim&  facie  evi- 
dence  that  the  road  had  been  duly  stopped  up  by  the  concurrence  and  order  of  two  justices,  the 
subsequent  enjoyment  not  being  shewn  to  be  inconsistent  with  the  award. 
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B*ek.  qf  Pleat,  distance,  and  in  the  direction  of  the  Romford  station,  on 

'  -     the  said  railway.     The  second  count  also  charged  the  de- 

Mannino     fendants  with  forcibly  conveying  the  plaintiff  to  the  house 

Eastern      of  a  magistrate  for  the  county  of  Essex,  and  before  him 

Railway"©,  i^aliciously  and  falsely  charging  the  plaintiff  with  having 
been  found  illegally  in  and  upon  the  said  railway.  The 
third  count  was  similar  in  terms  to  the  second,  except  that 
it  charged  as  special  damage  the  expenses  of  the  plaintiff 
in  procuring  his  discharge  from  imprisonment. 

Pleas,  first,  not  guilty ;  secondly,  as  to  the  first  count 
of  the  declaration,  that  before  and  at  the  said  time  when 
&c.,  the  defendants  were  lawfully  possessed  and  in  the 
occupation  of  a  certain  close,  called  and  known  as  the 
Eastern  Counties  Railway,  in  the  parish  of  Romford,  in 
the  county  of  Essex ;  and  being  so  possessed  and  in  the 
occupation  thereof,  the  plaintiff,  a  little  before  the  said 
time  when  &c.,  with  force  and  arms  and  with  a  strong 
hand,  and  without  the  license  or  permission  of  the  defend- 
ants, did  break  and  enter  the  said  close  of  the  defendants, 
to  wit,  the  said  railway,  and  as  much  as  in  him  lay  did 
forcibly  and  wrongfully  attempt  to  walk  in,  over,  and  along 
the  said  close  and  railway :  and  thereupon  the  defendants, 
by  their  servants  in  that  behalf  duly  authorized,  then  re- 
quested the  plaintiff  to  quit  the  said  close  or  railway, 
which  the  plaintiff  then  wholly  refused  to  do,  and  con- 
tinued to  walk  over  and  upon  the  said  close  and  railway; 
whereupon  the  defendants,  in  defence  of  the  possession  of 
the  said  close  and  railway,  at  the  said  time  when  &c.,  by 
their  servants,  gently  laid  their  hands  upon  the  plaintiff  in 
order  to  remove,  and  did  then  remove  the  plaintiff  from 
and  out  of  the  said  close  or  railway,  as  they  lawfully  might 
for  the  cause  aforesaid,  and  thereupon  then  conveyed  him  a 
short  distance  along  the  said  railway,  to  wit,  to  the  station  of 
Romford  in  the  first  count  mentioned,  that  being  the  most 
convenient  and  proper  place  then  and  there  to  remove  the 
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plaintiff  from  the  said  close  or  railway,  which  are  the  tres-  tkch.rfPUoi^ 
passes  in  the  first  count  mentioned,  &c.     Verification. 
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Third  plea  (to  the  first  count),  that  by  an  act  made  and      Maknino 


V. 


passed  &c.  [6  &  7  Will.  4,  a  cvi.],  intituled,  ''An  Act  for  Eastbrm 
making  a  Railway  from  London  to  Norwich  and  Yarmouth,  RxitwiS  Co. 
by  Bomford,  Chelmsford,  Colchester,  and  Ipswich,  to  be 
called  The  Eastern  Counties  Bailway,^^  the  defendants 
were  united  into  a  company  for  making  and  maintaining 
the  said  railway  and  other  works  by  the  said  act  authorized, 
and  for  the  other  purposes  therein  declared,  according  to 
the  proTisions  and  restrictions  therein  mentioned,  and  for 
that  purpose  were  incorporated  by  the  name  and  style  of 
the  ''Eastern  Counties  Railway  Company ;^^  and  the  de- 
fendants say,  that  before  the  said  time  when  &c.,  the  said 
Eastern  Counties  Railway  had  been  duly  made  and  com- 
pleted, according  to  the  provisions  of  the  said  act,  and  car- 
riages and  trains  were  then  running  upon  the  line  of  rail- 
way so  completed :  And  the  defendants  further  say,  that 
afterwards,  and  whilst  the  defendants  were  such  railway 
company  as  aforesaid,  and  after  the  passing  of  a  certain  act 
made  and  passed  &c.,  [3  &  4  Vict,  a  97],  intituled,  "An 
Act  for  regulating  Railways,'^  the  plaintiff,  at  the  said 
time  when  &c.,  unlawfully  and  illegally,  at  the  parish  of 
Romford  aforesaid,  did  wilfully  trespass  upon  the  said 
railway  of  the  defendants,  and  then  and  there  unlawfully 
and  wilfully  did  refuse  to  quit  the  same  upon  request  then 
and  there  to  him  made  by  a  certain  officer  of  the  defend- 
ants, the  said  Eastern  Counties  Railway  Company ;  where- 
upon the  said  officer  seized  and  detained  the  plaintiff  in 
and  upon  the  said  railway  of  the  defendants,  and  conveyed 
the  plaintiff  along  the  said  railway  in  the  direction  of  the 
said  station  called  Romford  station,  as  he  lawfully  might 
do,  in  order  to  take  the  plaintiff  before  a  justice  of  the 
peace  for  the  said  county  of  Essex,  acting  in  and  for  the 
district  in  which  the  plaintiff  committed  the  said  trespass; 
and  because  the  plaintiff  then  and  there  resisted,  and  con- 
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JbrcA.  of  PUoMf  ducted  himself  vith  yiolence^  the  said  officer  of  the  de- 
fendants necessarily  a  little  dragged  and  pulled  the  plain- 
tiff along  the  said  railway;  which  are  the  said  alleged 
trespasses  in  the  first  count  mentioned  &c.    Verification. 

There  were  also  pleas  to  the  second  and  third  counts, 
differing  firom  the  third  plea  only  in  that  they  went  on  to 
justify,  for  the  same  cause,  the  taking  of  the  plaintiff  and 
charging  him  before  the  magistrate. 

The  plaintiff  joined  issue  on  the  first  plea ;  to  the  second, 
he  repUed  the  existence  of  a  public  footway  across  the  said 
close  in  the  plea  mentioned,  in  the  use  of  which  he  passed 
on  foot  into  and  over  the  said  close,  &c. ;  which  was  denied 
by  the  rejoinder ;  and  to  the  third,  fourth,  and  fifth  pleas, 
there  was  a  replication  of  de  injuria. 

At  the  trial  before  Parke,  B.,  at  the  last  assizes  for  the 
county  of  Essex,  it  appeared,  that  the  plaintiff  occupied  a 
farm  in  the  parish  of  BomfcNrd,  under  the  railway  company, 
which  was  intersected  by  the  railway,  and  no  communica- 
tion of  any  kind  had  been  made  by  the  company  between 
the  severed  portions  of  the  land.  It  was  contended  for  the 
plaintiff,  that  he  had,  therefore,  a  right,  under  the  provi- 
sions of  the  railway  act,  6  &  7  Will.  4,  c.  cvi.,  to  cross  the 
railway  for  this  purpose ;  and  that  he  had  done  so  on  the 
occasion  in  question.  The  defendants,  on  the  other  hand, 
insisted  that  this  right  had  been  taken  from  him^  either  by 
his  having  received  compensation  from  the  company,  in 
respect  of  their  not  having  made  such  communication,  or 
by  the  provisions  of  the  general  act  for  the  regulation  of 
railways,  3  &  4  Vict.  c.  97,  s.  16  (a).     With  respect  to  the 


(a)  The  following  sections  of  the 
acts  of  Parliament  are  material  to 
the  case  :^- 

6  &  7  Will.  4,  c.  cvi.l  s.  28, 
empowers  the  owners  and  occu- 
piers of  lands  through  or  upon 
which  the  railway  or  other  works 
were  intended  to  he  made,  to  agree 


to  accept  and  receive  satisfaction 
or  recompense  for  the  value  of  such 
lands,  and  also  compensation  *  for 
any  damage  hy  them  sustained  by 
reaton  of  the  tevering  or  diving 
of  such  lands,  &c.,  and  also  for  or 
on  account  of  any  damage,  loss,  or 
inconvenience  sustained  by  them 
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compensation  alleged  to  have  been  received  by  the  plain-   Ezeh,  ofPha$, 
tiff,  the  evidence  was,  that  the  plaintiff  had  an  unexpired 
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by  reason  of  the  talcing  thereof, 
&c;  and  in  case  the  company  and 
tach  parties,  respectively,  shall  not 
agree  as  to  the  amount  or  value  of 
such  purdiase-money,  satisfaction, 
recompense,  or  compensation,  the 
same  shall  be  ascertained  and  set^ 
tied  by  the  verdict  of  a  jury  (if  re- 
quired) as  thereinafter  directed. 

Sect.  29,  <<  for  settling  all  differ- 
ences between  the  company  and 
the  owners,  lessees,  and  occupiers 
o^  or  persons  interested  in,  any 
lands  taken,  used,  damaged,  or  in- 
juriously affected  by  the  execution 
of  any  of  the  powers  "  granted  by 
the  act,  provides,  in  the  usual  man- 
ner, for  the  summoning  of  a  jury 
by  the  sheriff,  who  are  ''  to  inquire 
of,  and  assess,  and  give  a  verdict 
for  the  sum  of  money  to  be  paid 
for  the  purchase  of  such  lands,  and 
also  the  sum  of  money  to  be  paid 
byway  of  satisfaction,  recompense, 
or  compensation,  either  for  the  da- 
mages which  shall  before  that  time 
have  been  done  or  sustained,  or 
for  or  hy  reason  of  the  severing 
and  dividing  the  same  from  other 
iande  wherein   any  such  persons 
shall  be  interested,  or  for  the  future, 
temporary,  or  recurring  damages 
which  shall  be,  or  shall  have  been, 
so  done  or  sustained  as  aforesaid, 
and  the  cause  or  occasion  of  which 
shall  have  been  in  part  only  ob- 
viated, removed,  or  repaired  by  the 
said  company,  and  which  cannot, 
or  may  not,  be  further  obviated, 
&c.,  by  them;  which  satisfaction, 
recompense,  or  compensation  for 
such  damage  or  loss  shall  be  in- 
quired into  and  assessed  separately 


and  distinctly  from  the  value  of  the 
lands  so  to  be  taken  or  used  as 
aforesaid." 

Sect  31  directs  that  the  said 
verdicts  and  judgments,  being  first 
signed  by  the  sheriff,  &c.,  or  other 
person  presiding,  shall  be  deposited 
with  and  kept  by  the  clerk  of  the 
peace  of  the  county  among  the  re- 
cords of  the  quarter  sessions,  and 
shall  be  deemed  records  to  all  in- 
tents and  purposes ;  and  that  such 
records,  and  true  copies  of  them, 
shall  be  evidence. 

Sect.  36  enacts,  ^'  That  the  com- 
pany shall  not  be  obliged,  nor  shall 
any  jury  to  be  summoned  by  vir- 
tue of  the  act  be  allowed,  (without 
the  consent  of  the  company),  to 
receive  or  take  notice  of  any  com- 
plaint to  be  made  by  any  party  for 
any  loss  or  injury  by  him  sustain- 
ed, or  supposed  to  be  sustained,  in 
consequence  of  the  execution  of 
any  of  the  powers  of  the  act,  unless 
notice  in  writing  on  his  behalf, 
stating  the  nature,  extent,  and  par- 
ticulars of  such  loss  or  injury,  and 
the  amount  of  the  compensation 
claimed  in  respect  thereof,  shall 
have  been  given  by  such  person 
to  the  company  ten  days  before 
the  summoning  of  such  jury,  and 
within  six  calendar  months  after 
the  time  of  supposed  loss  or  injury 
having  been  sustained,"  &c. 

Sect.  Ill  enacts,  ''That,  in  every 
case  in  which  the  owner  of  any 
lands,  or  other  person  by  this  act 
capacitated  to  convey,  shall,  in 
their  arrangements  with  the  said 
company,  have  decided  or  agreed 
to  receive  compensation  for  gates. 
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^'^\^f^*"'  term  of  eight  years  in  his  farm,  and  that  three  acres  of 
land  had  been  taken  from  it  for  the  purposes  of  the  railway. 
The  company  and  the  plaintiff  differing  as  to  the  amoun 
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bridges,  &c.,  or  passages,  instead 
of  the  same  being  erected  or  formed 
by  the  said  company  for  the  pur- 
pose of  facilitating  the  passage  to 
or  from  either  side  of  the  lands 
severed  or  divided  by  the  said  rail- 
way, it  shall  not  be  lawful  for  such 
owners,  or  those  claiming  under 
them,  to  pass,  and  they  shall  for 
ever  be  prevented  from  passing  or 
crossing  the  said  railway  from  one 
part  to  the  other  part  of  these  lands 
so  severed  and  divided,  otherwise 
than  by  a  bridge,  arch,  or  culvert 
to  be  erected  at  the  charge  of  such 
owners." 

Sect  216  enacts,  "  That  it  shall 
be  lawful  for  the  respective  owners 
and  occupiers  of  land  through  which 
the  said  railway  shall  be  made,  and 
their  respective  servants  and  work- 
men, (except  in  cases  in  which  the 
said  company  shall,  at  their  own 
expense,  have  made  proper  and 
convenient  communications  from 
the  land  on  one  side  of  the  said  rail- 
way to  the  land,  &c,,  on  the  other 
side  thereof,  according  to  any  agree- 
ment with  any  owner  or  occupier 
thereof,  or  according  to  the  provi- 
sions of  this  act),  at  all  times  to 
pass  and  repass,  &c.,  directly,  but 
not  otherwise,  over  and  across  such 
part  only  of  the  said  railway  as 
shall  be  made  in  or  upon  their  re- 
spective lands,  for  the  purpose  of 
occupying  the  same  lands,  without 
payment  of  any  rate  or  toll  for  the 
same,  provided  that,  by  so  doing, 
or  by  consequence  thereof,  the  pas- 
sage upon  or  along  the  said  rail- 
way be  not  in  any  way  hindered  or 


obstructed,  or  the  same,  or  the 
works  connected  therewith,  be  in 
any  way  damaged." 

Sect.  217  provides,  "That  so 
soon  as  the  company  shall  have 
constructed  proper  bridges,  &c., 
over  or  under  the  railway  commu- 
nications between  the  lands  of  the 
same  owner  on  each  side  of  the 
railway,  &c.,  the  right  of  the  owner 
and  his  servants  and  workmen  to 
pass  over  the  railway,  &c.,  pur- 
suant to  sect.  216,  shdl  cease  and 
determine." 

3  &  4  Vict  c.  97,  s.  16,  enacts, 
"That  if  any  person  shall  wil- 
fully obstruct  or  impede  any  of- 
ficer or  agent  of  any  railway  com- 
pany in  the  execution  of  his  duty 
upon  any  railway,  &c.,  or  if  any 
person  shall  wilfvUy  treipau  upon 
any  railway,  or  any  of  the  stations 
or  other  works  or  premises  con- 
nected therewith,  and  shall  reftise 
to  quit  the  same  upon  request  made 
to  him  by  any  officer  or  agent  of 
the  company,  every  such  person  so 
offending  shall  and  may  be  seized 
and  detained  by  any  such  officer  or 
agent,  &c.,  until  such  offender  can 
be  conveniently  taken  before  some 
justice  of  the  peace  for  the  county 
or  place  wherein  such  offence  shall 
be  committed;**  and  subjects  the 
party,  on  conviction  before  such 
justice,  to  a  penalty  not  exceeding 
£5,  and,  in  default  of  payment 
thereof,  to  imprisonment  not  ex- 
ceeding two  months,  to  be  de- 
termined on  payment  of  the  pe- 
nalty. 
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of  the  price  to  be  paid  to  him  for  the  land  so  taken^  a  jury  Sxeh,  rf  PUoi, 

was  summoned  nnder  the  provisions  of  the  act^  for  the  pur-  ^ 

pose  of  assessing  it.    No  documentary  proof  was  given  of      Makhiwo 

their  verdict,  which  had  never  been  recorded  as  directed  by      Eabtbrn 

the  act;  but  the  under-sheriff,  before  whom  the  inquisition  railway  Co. 

was  held,  was  called  as  a  witness  for  the  defendants,  and 

stated,  that  the  plaintiff  was  present  during  the  inquiry, 

and  that  the  jury  gave  a  verdict  for  the  value  of  the  land, 

113/.  15«.,  and  for  severance,  250/. ;  and  a  receipt  was  put 

in,  signed  by  the  plaintiff,  as  follows : — "  Received  from  the 

Eastern  Counties  Railway  Company  the  sum  of  363/.  15«., 

being  the  amount  of  compensation-money  awarded  by  the 

jury  to  be  paid  to  me,*'  &c.    This  evidence  was  objected  to 

by  the  plaintiff's  counsel,  but  was  received. 

With  respect  to  the  issue  as  to  the  right  of  public  foot- 
way, it  was  proved,  that  there  had  formerly  existed  a  public 
footpath  over  the  site  of  the  railway,  at  the  place  where  the 
plaintiff  went  upon  it,  and  was  taken  into  custody  for  so 
doing.  Under  the  provisions  of  an  act  of  Parliament  ''for 
inclosing  and  dividing  the  commons  and  waste  lands  in  the 
parishes  of  Homchurch,  Romford,  and  Havering,  within  the 
manor  and  liberty  of  Havering-atte-Bower,  in  the  county 
of  Essex,*'  [61  Geo.  3,  c.  clxxxvii.],  two  commissioners  were 
appointed,  who,  by  their  award,  dated  14th  June,  1814, 
stated  as  follows : — "  We,  the  said  commissioners,  in  pur- 
suance of  the  powers  and  authorities  vested  in  us  by  the 
said  act,  do,  by  this  our  award,  and  by  the  concurrence 
and  order  of  &c.,  two  of  his  Majesty's  justices  of  the  peace, 
acting  in  and  for  the  said  manor  and  liberty  of  Havering- 
atte-Bower,  in  the  county  of  Essex,  stop  up  the  several  pub- 
Kc  footpaths  or  ways  hereinafter  mentioned," — enumerating 
amongst  others  the  footpath  in  question.  The  award  was  pro- 
duced, and  appeared  to  have  been  properly  enrolled;  but  no 
order  of  two  justices,  under  the  19th  section  of  the  inclosure 
act  (a),  was  produced ;  some  evidence  was,  however,  given 

(a)  The  2Dd  section  of  this  act  ence  of  opinion  between  the  two 
proyidedythat,  in  case  of  any  differ-     commissioners  appointed  by  the  act 
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Mxeh.  of  Pkatt  of  a  search  for  it  in  the  oflSce  of  the  clerk  of  the  peace  of 
1843. 

'— >     the  manor^  where^  by  the  45th  section  of  the  indoaure  act. 

Manning 


all  documents  relating  to  the  award  were  to  be  deposited, 
and  that  it  was  not  found  there.    It  was  objected  for  the 


V. 

Eastebn 

JIailwayCo.  plaintiff  that,  without  proof  of  such  order  having  been 
made,  the  award  could  have  no  effect.  The  learned  Judge 
referred  to  the  cases  oiBex  v.  Inhabitants  ofHaslingfield  (a), 
Doe  d.  Nanney  v.  Gore  (b),  and  Heyaham  v.  For$ter  (c),  as 
authorities  to  shew  that  the  maxim  ''omnia  prsesumuntur 
rite  esse  acta^'  would  apply,  unless  evidence  were  given  of 
subsequent  usage  inconsistent  with  the  award.  The  award 
was  signed  by  the  commissioners,  but  not  also  by  any  um- 
pire appointed  by  them  under  the  provisions  of  the  indo- 
sure  act ;  and  it  was  further  objected,  that  it  was  inopera- 
tive on  this  ground.  This  objection  was  overruled.  It 
appeared  that  the  footpath  had  been  stopped  up  in  pursu- 
ance of  the  award,  and  the  site  of  it  obliterated,  and  that 


in  the  execution  of  it,  it  should  he 
stated  in  writing,  and  referred  to 
the  person  therein  mentioned  as  an 
umpire,  whose  judgment  and  detei> 
mination  thereon  should  he  deemed 
and  taken  to  be  the  judgment  and 
determination  of  the  commissionen. 

The  1 3th  section  enabled  parties 
dissatisfied  with  the  determination 
of  the  commissioners  or  umpire  to 
contest  it  by  a  feigned  issue;  and 
provided,  that  the  determination  of 
the  commissioners  or  umpire  con- 
cerning anything  not  so  contested 
should  be  final  and  conclusive. 

The  19th  section  enacted,  **  That 
it  should  be  lawful  for  the  said  com  - 
missioners  and  umpire,  and  they 
and  he  were  and  was  thereby  au- 
thorised and  empowered,  to  divert 
or  stop  up  any  old  carriage-road, 
drift-way,  bridle-way,  or  footpath, 
public  or  private,  leading  between, 
through,  and  over  any  of  the  old  in- 


cloflures  within  the  said  manor;"  and 
provided,  <*  that  the  soil  of  the  roads 
and  ways  so  to  be  stopped  up  should 
be  deemed  and  taken  to  be  part  of 
the  lands  and  grounds  to  be  divided 
and  allotted  by  virtue  of  the  act; 
provided,  that  no  such  road  should 
be  stopped  up  without  the  concur^ 
rence  and  order  of  two  justices  of 
the  peace  for  the  said  manor  and 
liberty  of  Havering-atte-Bower, 
and  that  every  such  order  should 
be  subject  to  an  appeal  to  the  quar- 
ter sessions." 

Sect.  45  directed  the  deporitiBg 
of  the  award  of  the  commissioners, 
when  duly  enrolled,  with  the  maps 
annexed  thereto,  and  all  other  docu- 
ments relating  to  the  same,  with  the 
clerk  of  the  peace  for  the  manor  and 
liberty  of  Havering-atte-Bower. 

(a)  2  M.  &  Selw.  558. 

(b)  2M.&W.  321. 
(r)  5  Man.  &  Ry.  277. 
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a  private  carriage-road,  leading  to  the  lodge  of  a  gentleman^s  Exeh.  of  Pleat, 
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mansion,  had  occupied  the  site  of  it  down  to  the  time  of 
the  making  of  the  railway ;  and  evidence  was  given  of  per-      Manning 
sons  being  prevented  firom  passing  along  this  road,  and,  in      Eastern 
one  instance,  of  a  person  being  taken  before  a  magistrate   railway  Co. 
for  trespassing  npon  it. 

The  learned  Judge  left  to  the  jury  two  questions :  First, 
whether  there  had  been  any  new  dedication  to  the  public 
of  the  footpath,  since  it  was  stopped  up  in  the  year  1814. 
The  jury  found  that  there  had  not.  Secondly,  whether 
the  plaintiff  preferred  his  claim  for  compensation  from  the 
railway  company,  on  the  footing  that  there  was  to  be  a 
total  separation  of  his  land,  without  any  communication 
being  made ;  and  whether  he  received  the  payment  as  such 
compensation.  The  jury  found  that  he  did;  and  they 
having  assessed  the  damages  at  the  sum  of  £15,  in  case 
it  should  turn  out  that  the  defendants  were  not  justified  in 
arresting  the  plaintiff,  his  Lordship  directed  the  verdict  to 
be  entered  for  the  plaintiff  for  that  sum,  reserving  for  the 
opinion  of  this  Court  the  questions,  first,  whether  there  was 
sufficient  evidence  of  all  having  been  done  which  was  ne- 
cessary to  make  the  stopping  up  of  the  footway  under  the 
incloeure  act,  a  valid  act ;  and,  secondly,  whether  the  ver<> 
diet  of  the  compensation  jury,  and  the  receipt  by  the  plains- 
tiff  of  the  amount  awarded  by  them,  was  an  arrangement 
between  him  and  the  company,  within  the  meaning  of  the 
111th  section  of  the  railway  act. 

Shee,  Seijt.,  having  accordingly,  in  pursuance  of  the 
leave  reserved  by  the  learned  Judge,  obtained  a  rule  to 
shew  cause  why  the  verdict  should  not  be  entered  for  the 
defendant  on  all  the  issues,  except  the  first,  or  why  there 
should  not  be  a  new  trial, 

The9%ger  and  Ogle  now  shewed  cause  against  the  rule. — 
First,  as  to  the  issue  on  the  right  of  footway.  The  author- 
ity of  the  commissioners  under  the  inclosure  act,  to  stop 
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Bxeh,  rfPUoh  up  this  footway,  ought  to  have  been  proved  by  eyidence  of 

K^..^^^^^^     an  order  of  justices,  made  pursuant  to  the  19th  section. 

Manning      j^  jg  ggifl  that  the  maxim,  that  omnia  prsesumuntur  rite 

Eastern      esse  acta,  applies,  and  that  the  cases  referred  to  by  the 

Railway  Co.  learned  Judge  at  the  trial  are  authorities  for  this ;  but  it 
must  be  remembered  that  here  the  presumption  is  to  be 
made  against  a  public,  not  a  private  right  of  way.  Public 
rights  can  be  extinguished  only  by  a  strict  exercise  of  the 
authority  given  for  that  purpose:  Vooght  v.  Winch {d). 
\Parhe,  B. — ^There  cannot  be  any  difference  as  to  the  pre- 
sumption to  be  made  in  favour  of  the  acts  of  public  com- 
missioners, whether  their  authority  be  to  take  away  a 
public  or  a  private  right.]  In  Still  v.  Halfard{b),  which 
was  an  action  on  an  award  made  under  a  Judge's  order, 
where  the  submission  was  to  A.  and  B.,  and  such  third 
person  as  they  should  appoint,  an  allegation  that  A.  and  B. 
appointed  C.  was  held  not  to  be  proved  by  putting  in  an 
award  executed  by  all  the  three,  reciting  that  A.  and  B. 
did  appoint  C,  and  by  shewing  that  C.  acted  along  with 
them  in  the  arbitration.  [Parke,  B. — That  was  the  case  of 
a  private  award.  The  doubt  I  had  was,  that  the  act  of 
Parliament  requires  two  judicial  acts,  and  therefore  there 
should  have  been  better  evidence  of  a  search  for  the  order 
of  magistrates.  There  certainly  was  no  evidence  to  im- 
peach the  award  on  the  ground  of  subsequent  enjoyment 
inconsistent  with  it,  so  as  to  render  it  necessary  on  that 
account  to  shew  the  regularity  of  the  proceedings,  and  to 
prevent  the  application  of  the  ordinary  presumption  in 
favour  of  persons  filling  a  public  ofiSce.] 

Then  the  award  was  bad,  not  being  signed  by  the  com- 
missioners and  the  umpire,  which  it  ought  to  be  in  order 
to  the  exercising  of  the  power  given  by  sect.  19.  In  other 
places,  the  statute  authorizes  acts  to  be  done  by  the  com- 
missioners or  umpire — here  it  gives  the  authority  only  to 
the  commissioners  and  umpire.     It  was  meant  to  require, 

(a)  2  B.  &  Aid.  662.  (b)  4  Campb.  17. 
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in  tlufl  instance,  the  concurrence  of  all  the  persons  named  ^^h,  of  pum, 

in  the  act,  for  the  full  protection  of  the  parties  interested 

in  the  way  to  be  stopped  up.     [Gumey,  B. — ^The  words 

are, ''  and  they  and  he  are  and  is  hereby  authorized  and 

empowered'*  &c, ;  that  imports  that  the  commissioners  are  r^^^J^'co. 

authorized  when  they  are  acting  under  these  powers,  and 

the  umpire  when  he  is  so  acting.     Lord  Abinger,  C.  B. — 

''They  or  he*'  would  have  been  uncertain.    The  words 

used  were  necessary  to  authorize  each,  according  to  the 

nature  of  the  case.] 

Thirdly,  was  the  plaintiff  in  this  case  a  mljul  trespasser ^ 
within  the  meaning  of  the  8  &  4yict.  c.  97,  s.  16?  It  is 
submitted  that  he  could  not  be  so  deemed,  because  he  had 
authority,  under  the  216th  section  of  the  railway  act,  to 
cross  the  railway  for  the  purpose  of  occupying  his  lands 
severed  by  it,  no  communication  having  been  made  be- 
tween them  by  the  company.  But  it  is  said  his  right  has 
been  taken  away  by  an  arrangement  made  by  him  with  the 
company,  under  sect.  Ill :  for  that,  having  received  com- 
pensation, by  the  verdict  of  the  sheriff's  jury,  for  the  land 
taken  from  his  farm,  and  also  for  severance,  he  must  be 
presumed  to  have  made  an  arrangement  which  took  away 
his  right  to  pass  over  the  railway  to  the  lands  so  severed. 
But,  in  the  first  place,  there  was  no  legal  evidence  of  the 
verdict  of  the  jury,  under  the  81st  section  of  the  act. 
Nothing  was  properly  admissible  to  prove  it  but  the  record 
itself,  or  a  copy  of  it.  In  the  next  place,  the  jury  had  no 
authority,  under  the  29th  section,  to  give  compensation 
for  the  non-access  to  the  severed  portions  of  the  land,  but 
only  for  the  damage  done  to  the  fiurm  by  the  actual  sever- 
ance. A  party  must  suffer  a  serious  inconvenience  by 
having  his  land  intersected  by  a  railway,  independently 
of  any  question  as  to  the  means  of  afterwards  crossing 
the  railway  to  it.  How  can  it  be  a  case  in  which  an  ar- 
rangement with  the  company  can  be  presumed,  when  it  is 
only  upon  their  not  agreeing  that  the  jury  is  called  in  ? 
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Exek.  rf  PUat,   [Parke,  B. — ^The  jury  found  that  the  plaintiff  asked  for  and 
^  obtained  from  the  sherififs  jury  compensation  for  the  total 

severance^  and  received  it  fi*om  the  company.  The  question 
is^  whether  that  is  an  arrangement  with  the  company  within 
sect.  111.]  The  111th  section  does  not  come  into  opera- 
tion until  after  the  question  of  compensation  for  the  actual 
severance  has  been  settled.  The  investigation  before  the 
sheriff's  jury  is  prior  to  the  construction  of  the  railway ; 
how  can  they  then  ascertain  or  estimate  the  damage 
which  may  arise  from  the  non-communication?  [Lord 
Abinger,  C.  B.— It  would  seem  that  the  jury  must  be  taken 
to  decide  according  to  the  jurisdiction  given  by  the  act  of 
Parliament^  unless  there  be  evidence  of  an  agreement  be- 
tween the  parties  that  they  shall  settle  the  rest  of  the  com- 
pensation also.  An  arrangement  may  be  made  by  means 
of  the  jury,  as  arbitrators,  but  there  should  be  some  evi- 
dence of  a  previous  agreement  for  that  purpose.] 


The  SoUdtor^General  (with  whom  were  Shee,  Seijt,  and 
E,  James),  in  support  of  the  rule,  was  relieved  from  argu- 
ing the  questions  arising  on  the  issue  of  the  right  of  foot- 
way.— ^The  jury  have  found  that  the  plaintiff  claimed  and 
has  received  compensation  for  the  want  of  any  communi- 
cation between  his  lands.  Now,  the  whole  of  the  proceed- 
ings before  the  sheriff's  jury  is  an  arrangement  and  set- 
tlement of  the  mutual  rights  of  the  parties.  If  the  one 
party  demands,  and  the  other  party  pays,  satis&ction  for 
any  matter  in  difference  between  them,  surely  that  is  an 
arrangement  within  the  meaning  of  the  111th  section.  If, 
as  has  been  suggested,  the  jury  had  no  power  to  give  com- 
pensation for  this  head  of  damage  without  the  concurrence 
of  the  parties,  that  makes  it  stronger  to  shew  that  it  was 
in  the  nature  of  an  arrangement  between  them.  But  it  is 
submitted  that  the  legislature  intended  that  the  jury 
should  exercise  such  a  power.  Sect.  28  applies  in  terms 
to  every  sort  of  damage  sustained  by  reason  of  the  sever- 
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ing  or  dividing  of  any  lands;  and  sect.  29  professes  to  Stek.  of  PU<u, 
be  framed  for  the  settling  of  all  differences  between  the     ^    ^'  ^ 
company  and  all  parties  interested  in  any  lands^  taken  or      Mahnimg 
used,  or  damaged  or  injuriously  affected^  by  the  execution      Eastbrn 
of  any  of  the  powers  granted  by  the  act.     The  verdict  of  ra.ilway'co. 
the  jury  is  a  part  of  the  arrangements  between  the  parties. 
The  matters  in  difference  may  be  arranged  out  of  Court ; 
if  they  be  not^  they  are  arranged  and  settled  by  the  inter- 
vention of  the  jury.    Under  sect.  28^  the  parties  are  em- 
powered to  agree  far  satisfaction  for  damage  of  every  kind; 
under  sect.  29^  the  jury  have  power  to  asseM  satisfjEtction 
for  damage  of  every  kind  about  which  the  parties  do  not 
agree.    They  go  before  the  jury  with  a  full  knowledge 
of  what  communications  will  be  made,  and  the  plaintiff 
makes  his  claim,  and  receives  his  compensation,  for  all 
damage  by  the  want  of  any  other  communication.    If,  on 
the  other  hand,  the  jury  have  no  such  power,  the  compen- 
sation must  have  been  received  by  the  concurrence  of,  and 
by  agreement  with,  the  company,  and  the  case  equally 
falls  within  sect.  Ill ;  and  if  it  be  necessary  for  this  pur- 
pose to  have  a  prior  arrangement,  the  proceedings  before 
the  jury  were  ample  evidence  whence  to  infer  it.    For  this 
purpose  that  jury  were  in  the  capacity  of  arbitrators.    If  a 
party  asks  for  damages  for  the  total  severance,  it  is  in 
effect  a  waiver  of  his  right  to  have  a  passage  made. 

With  respect  to  the  admissibility  of  the  evidence  as  to 
the  proceedings  before  the  sheriff,  it  was  clearly  sufficient, 
no  record  having  been  made  of  the  verdict.  [Parke,  B. — 
I  thought  it  was  not  essential  that  the  verdict  should  be 
recorded;  but  that  primft  facie  it  must  be  taken  to  have 
been  recorded,  and  that  it  was  so  to  be  proved,  unless  the 
contrary  was  shewn.  Here  it  was  shewn  that  it  never  had 
been  recorded,  and  therefore  I  admitted  parol  evidence  of 
the  verdict.] — He  was  then  stopped  by  the  Court. 

Lord  Abinqeb,  C.  B. — ^I  think  the  rule  ought  to  be 
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Exeh.  of  Pleat,    absolute  to  enter  a  verdict  for  the  defendants.    I  pass  by 
1843. 

-     the  first  ground  on  which  the  case  has  been  argued,  that 

Manning      relating  to  the  footway,  because  it  was  disposed  of  yester- 

0»  

Eabtbrn       day.     The  award  is  prim&  facie  right,  and  the  evidence  of 

Railway  Co.  it  was  properly  received :  and  if  so,  it  is  clear  that  the 
right  to  the  public  way  was  ipso  facto  destroyed  by  the 
award.  The  only  remaining  point,  therefore,  is,  whether 
the  defendants  have  justified  themselves  under  their  act  of 
Parliament  One  of  two  things  appears  to  me  to  be  made 
out  on  behalf  of  the  defendants.  Either  the  company  had 
a  right  under  the  act,  in  concurrence  with  the  plaintiff,  to 
make  him  this  compensation,  and  the  amount  of  it  was 
submitted  by  him  to  the  sheriff's  jury,  and  received  by 
him  in  pursuance  of  their  verdict,  as  compensation  for  the 
severance  of  his  land  without  reference  to  any  communicar 
tion  at  all.  Or,  on  the  other  hand,  if  the  jury  had  no 
jurisdiction  under  the  act,  yet  I  think  it  came  fairly  within 
the  meaning  of  an  arrangement  between  the  plaintiff  and 
the  company.  He  claimed  this  compensation,  the  jury 
awarded  it,  and  the  company  paid  and  he  received  it.  If 
they  had  power  to  differ  about  the  amount  of  it,  they  had 
power  to  settle  it  by  some  common  tribunal.  Therefore, 
either  by  a  verdict  which  the  jury  had  jurisdiction  to  give, 
or  by  an  arrangement  in  pursuance  of  a  previous  agree- 
ment, the  plaintiff  has  received  compensation  for  the  non- 
communication. He  had,  therefore,  no  right  afterwards 
to  cross  the  railway,  and  the  company  were  justified  in 
preventing  him.  The  rule  must,  therefore,  be  absolute  to 
enter  a  verdict  for  the  defendants. 

Parke,  B. — I  am  of  the  same  opinion.  The  two  points 
which  I  reserved  for  the  consideration  of  the  Court  were 
these :  first,  whether  there  was  sufficient  evidence  that  all 
had  been  done  which  was  necessary  to  make  the  stopping 
up  of  the  footway  under  the  inclosnre  act,  and  the  award 
of  the  commissioners,  a  valid  act;  and,  secondly,  whether 
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the  verdict  of  the  sheriflPs  jury,  and  the  receipt  by  the  Bgeh.  of  puat, 
plaintiff  of  the  amount  of  compensation  awarded  to  him  by    ^     ^      ^ 
that  jury,  was  an  arrangement  by  him  with  the  company,     Mawwino 
within  the  111th  section  of  the  railway  act.  Eastbrn 

In  the  first  place,  I  am  of  opinion  that  there  was  suffi-  r^ilJ^^. 
cient  prim&  facie  evidence  of  the  validity  of  the  award.  I 
thought,  at  the  trial,  and  still  think,  on  the  authorities 
which  I  then  referred  to,  that  the  award  must  be  taken  to 
have  been  rightly  made,  unless  there  were  some  inference 
to  the  contrary  from  subsequent  enjoyment  inconsistent 
with  it.  There  was,  however,  no  evidence  to  raise  any  such 
inference.  Therefore  there  was  sufficient  evidence  in  sup- 
port of  the  award,  unless  the  defendants  were  bound  to 
prove  affirmatively  that  the  order  of  justices  was  made : 
and  I  am.  satisfied  that  they  were  not,  and  that  the  cir- 
cumstance that  such  an  order  was  required  makes  no 
difference  in  the  application  of  the  principle  I  have  re- 
ferred to. 

The  next  question  is,  whether  the  verdict  of  the  sheriff's 
jury,  and  the  receipt  by  the  plaintiff  of  the  compensation 
awarded  by  them,  for  the  want  of  any  communication  be- 
tween his  lands,  was  an  arrangement  within  the  111th 
section.  On  that  question  I  entertained,  at  the  trial,  on 
the  slight  consideration  which  I  could  then  give  to  it,  a 
different  opinion  from  that  which  has  just  been  expressed 
by  the  Lord  Chief  Baron.  But  now,  on  fuller  considera- 
tion of  the  act  of  Parliament,  I  am  satisfied  that  the  com- 
pany are  right  on  this  point  also,  and  that  the  rule  ought 
to  be  made  absolute  to  enter  a  verdict  for  them.  I  left  it 
to  the  jury  to  say  whether  the  plaintiff  had  preferred 
a  claim  for  compensation  before  the  sheriff's  jury,  not 
merely  for  the  general  injury  sustained  by  the  separation 
of  his  estate  by  the  railroad,  but  also  for  the  actual  ab- 
sence of  communication,  as  upon  the  footing  of  no  com- 
munication being  to  be  made  by  the  company  between  the 
two  parts  of  the  property.  I  left  it  to  the  jury  to  say, 
whether  the  plaintiff  clearly  meant  to  make,  and  had 
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jSxe*.  </  Pleat,  made,  that  claim  before  the  sheriff's  jury,  and  whether  he 
had  received  the  amount  of  the  compensation  from  the 
company  on  that  footing.  The  jury  found  that  he  had; 
and  certainly  I  was  quite  satisfied  with  the  propriety  of 
that  verdict^  as  it  was  evident  from  the  plaintiff's  own 
conduct  on  every  occasion,  that  he  was  quite  aware  he  had 
no  right  to  the  exercise  of  that  footpath,  and  had  no  right 
at  all  to  cross  the  railway.  Then  the  only  question  which 
remains  is,  that  which  arose  upon  the  meaning  of  the  111th 
section  of  the  act  of  Parliament. 

Now,  with  respect  to  that  question,  the  first  point  would 
be  whether  or  not,  under  the  28th  and  29th  sections,  the 
jury  had  a  right  to  give  compensation,  not  merely  for 
general  injary  by  severance,  but  also  for  the  absence  of  any 
communication  to  be  made  by  the  company.  I  have  some 
doubt  whether  the  power  of  the  jury  extended  to  more 
than  giving  damages  for  the  general  injury  sustained  by 
severance ;  but  that  will  make  no  difference  in  the  result, 
in  my  opinion,  as  to  the  mode  in  which  the  verdict  ought 
to  be  entered.  Suppose  the  jury  had  no  power,  under 
the  word  ''  severance/'  to  give  compensation  for  a  total 
severance;  if  that  were  so,  the  jury  having  in  fact  given  a 
rerdict  for  the  amount  of  such  compensation,  the  plaintiff 
was  not  entitled  to  receive  it,  unless  the  case  did  actually 
fall  within  the  meaning  of  the  term  "  arrangement*'  in  the 
111th  section.  By  the  216th  section,  which  gives  the  pro* 
prietors  of  lands  the  power  of  crossing  the  railroad,  they  have 
a  right  to  pass  and  repass  across  such  part  of  the  railway 
as  shall  be  made  in  or  upon  their  lands,  '^  except  in  cases 
in  which  the  company  shall  at  their  own  expense  have 
made  proper  and  convenient  communications"  from  the 
land  on  one  side  of  the  railway  to  the  land  on  the  other 
side,  '' according  to  any  agreement  with  any  owner  or  oc- 
cupier thereof,  or  according  to  the  provisions  of  this  act." 
The  section  to  which  reference  is  here  made  in  the  216th 
section  is  obviously  the  111th.  [His  Lordship  Vead  that 
section.]     Therefore,  the  short  question  to  which  it  comes 
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is  this,  was  there  any  arrangement  with  the  company  by  the  Exch.  of  Phot, 
plaintiflf  ?  The  term  *'  arrangement "  is  a  very  wide  and  in-  - 

definite  one.  If  the  plaintiflf  made  a  claim  for  the  loss  of  Manning 
communication  by  means  of  the  company  not  providing  a  EAgTBRN 
tunnel  from  one  side  of  his  land  to  the  other,  then  it  seems  iuilwat  Co. 
to  me  that  either  the  sheriflT^s  jury  had  a  power,  under  the 
29th  section,  to  give  compensation  accordingly,  and  that 
may  be  deemed  to  be  an  arrangement  within  the  meaning 
of  the  act ;  or  that  is  not  so,  then  the  case  comes  to  this, 
that  the  plaintiflF  has  preferred  before  the  sheriflPs  jury  a 
claim  which  he  had  no  right  to  do,  for  loss  by  total  sever- 
ance, and  the  jury  having  given  compensation  for  it,  he  has 
received  it;  and  that  falls  within  the  meaning  of  the  ''ar- 
rangement'^ contemplated  in  the  111th  section.  I  think 
that  section  does  not  by  the  term  ''  arrangement ''  neces- 
sarily mean  a  positive  agreement  between  the  company 
and  the  party ;  and  as  it  is  clear  that  the  plaintiff  actually 
made  that  claim,  and  has  been  paid  for  the  want  of  com- 
munication accordingly,  it  seems  to  me  that  he  is  now 
deprived  of  the  right  of  going  across  the  railway  for  the 
occupation  of  those  lands.  For  these  reasons,  I  think  the 
verdict  ought  to  be  set  aside  on  this  ground  also,  and  the 
rule  made  absolute  to  enter  a  verdict  for  the  defendants. 

GuENEY,  B.,  concurred. 

BoLPE,  B. — I  am  of  the  same  opinion,  although  I  con- 
fess that  for  some  time  I  entertained  considerable  doubt  on 
the  last  point.  Whether  rightly  or  wrongly,  the  plaintiff 
preferred  his  claim,  and  received  compensation  at  the 
hands  of  the  jury,  for  the  injury  he  would  sustain  by  being 
precluded  from  going  across  the  railway  to  his  lands ;  and 
I  concur  with  my  Lord  and  my  learned  Brothers,  that 
that  amounts  to  an  arrangement  within  the  meaning  of 
the  111th  section. 

Rule  absolute  to  enter  the  verdict  for 
the  defendants. 
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"  Hyde  v.  Watts. 

Nov,  24.        -pw 

AMumptii  for     UeBT  for  work  and  labour,  care,  diligence  and  attend- 

bour,  &C.  Plea,  ^^^  ^^  ^^  attorney  and  solicitor  in  prosecuting  and  de- 

accruuf  *of  th     ^^'^^^'^S  Certain  causes  and  suits,  and  for  interest,  money 

causes  of  ac-      lent,  monej  paid,  and  on  an  account  stated. 

tion,  by  an  in- 
denture between 
the  defendant,  of 

the  first  part,  S.  and  H.,  of  the  second  part,  and  the  plaintiff  and  others,  creditort  of  the  de- 
fendant, of  the  third  part,  8.  and  H.  were  appointed  trustees  for  carrying  the  indenture  into 
tffect,  for  the  benefit  of  such  of  the  defendant's  creditors  as  should  execute  it.  The  plea  then 
stated  an  excuse  for  profert,  and  alleged  that  the  plaintiff,  S.  and  H.,  and  the  other  creditors  of 
the  defendant,  did  acquit,  release,  and  discharge  him  from  all  debts,  &c.  The  replication  set 
out  the  indenture,  not  on  oyer,  but  in  hsec  verba.  It  recited,  that  the  defendant  was  indebted 
to  the  parties  of  the  second  and  third  parts,  in  the  several  sums  set  opposite  their  names  in  the 
schedule  thereunder  written;  that  he  had  covenanted  to  pay  to  S.  and  H.,  as  trustees  for  the 
creditors,  j^500  for  each  of  the  three  successive  years  next  after  the  1st  of  January  then  next: 
that  he  would  forthwith  assure  his  own  life  in  some  assurance  office  in  London  or  Westminster 
in  jf  1500,  and  would  continue  the  same  so  insured  during  the  said  three  years:  provided,  thai, 
in  case  of  the  defendant's  neglect  or  refusal  to  effect  or  keep  on  foot  such  policy  of  assurance  on 
his  own  life,  then  in  either  of  those  cases  the  indenture  was  to  be  utterly  void  to  all  intents  and 
purposes  wliatsoever.  Breach,  that  the  defendant  did  not  nor  would  assure  his  life  in  any  office 
in  London  or  Westminster,  "  as  by  the  said  indenture  required,  and  according  to  the  said 
covenant  in  that  behalf  therein  mentioned,"  whereby  the  same  indenture  became  utterly  void. 
Rejoinder,  that,  after  it  had  become  the  defendant's  duty  to  effect  the  said  policy,  the  defendant 
paid  to  S.  and  H.,  the  trustees,  j^500  in  part  performance  and  satisfaction  of  the  covenant,  which 
S.  and  H.  received  as  such  part  performance  and  satisfaction ;  that  the  payment  was  made  at  the 
express  desire  and  request  of  the  plaintiff,  and  'that,  at  the  time  of  making  it,  the  plaintiff,  and 
S.  and  H.,  knew  that  the  defendant  had  not  effected  the  policy ;  that  after  such  payment,  the 
defendant  assured  his  life  at  another  office  in  London  for  j^lOOO ;  that  S.  and  H.  accepted  that 
policy  and  acknowledged  such  assurance  to  be  a  sufficient  and  satisfactory  performance  of  the 
covenant;  that  afterwards  the  defendant  paid  to  S.  and  H.  the  sum  of x  125  in  further  part 
performance  of  the  said  covenant,  by  means  whereof  S.  and  H.,  as  trustees  on  behalf  of  the 
plaintiff  and  the  other  creditors,  acknowledged  the  indenture  to  be  subsisting  and  valid,  and  not 
to  have  become  void : — 

Held,  on  demurrer  to  the  rejoinder,  first,  that  the  plea  was  not  bad  for  omitting  to  state  that 
the  debt  sued  for  was  mentioned  in  the  schedule  to  the  indenture,  since,  as  the  plea  e»eveedpro» 
fert  of  the  indenture,  and  did  not  set  it  out  on  oyer,  it  was  not  to  be  taken  as  part  of  the  plea. 

Secondly,  that  the  breach  in  the  replication  was  not  bad,  on  general  demurrer,  in  omitting  to 
state  that  a  reasonable  time  for  effecting  the  policy  of  assurance  bad  elapsed  before  the  com* 
mencement  of  the  suit. 

Thirdly,  that,  by  the  defendant's  neglect  to  keep  alive  the  policy  for  £1600,  the  indenture  was 
not  absolutely  void  as  to  all  the  parties  to  it,  but  merely  void  as  to  the  plaintiff  and  others  if  they 
•hould  elect  to  make  it  so. 

Bemble,  that  the  plaintiff  could  not  so  elect  after  taking  a  benefit  under  it 

But  admitting  that  the  breach,  by  the  defendant's  neglect  to  insure  forthwith,  could  not  be 
Insisted  on  by  the  plaintiff  as  avoiding  the  release,  held,  that  it  was  still  competent  to  the 
plaintiff  to  insist  on  the  subsequent  neglect  to  insure  as  another  ground  of  avoidance ;  that  the 
replication  contained  a  breach,  not  merely  for  not  effecting  the  policy  forthwith,  but  for  not 
insuring  at  all  according  to  the  indenture ;  and  that  the  rejoinder,  though  it  contained  a  good 
answer  to  the  first  part,  did  not  contain  any  answer  to  the  last,  because  the  acceptance  by  the 
trustees  of  a  policy,  not  made  according  to  the  trust-deed,  did  not  bind  the  plaintiff. 

Held  also,  that  no  act  or  intimation  of  election  on  the  part  of  the  plaintitt  to  avoid  the  deed 
was  necessary  before  bringing  the  action. 

A  party  may  avail  himself  of  admissions  or  statements  of  particular  facts  in  the  pleadings  of 
the  opposite  party,  and  one  pleading  may  be  cured  by  admissions  in  another,  although  thfi  latter 
may  have  beeo  demurred  to. 
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Plea,  that,  after  the  accruing  of  the  several  causes  of  ac-  Rxch.  of  Pteat;. 


1843. 


tion,  and  before  the  commencement  of  the  suit,  to  wit,  on 

the  1st  of  December,  1841,  by  an  indenture  made  between        Hyd» 


«. 


the  defendant  of  the  first  part,  A.  Spottiswoode  and  J«  Watts* 
How  of  the  second  part,  and  the  plaintiff  and  divers  other 
creditors  of  the  defendant  of  the  third  part,  the  said  An- 
drew Spottiswoode  and  James  How  were  appointed  trus- 
tees for  carrying  into  effect  the  provisions  in  the  indent- 
ure for  the  benefit  of  such  of  the  defendant's  creditors  as 
should  execute  the  same.  The  plea  then  excused  profert, 
and  alleged,  that  the  plaintiff,  Spottiswoode  and  How, 
together  with  the  other  creditors  of  the  defendant,  parties 
to  the  said  indenture  of  the  third  part,  for  the  considera- 
tions therein  specified,  did  acquit,  release,  and  for  ever 
discharge  the  defendant  of  and  from  all  and  all  manner 
of  debt  and  debts,  sum  and  sums  of  money,  bills,  bonds, 
notes,  accounts,  reckonings,  judgments,  executions,  actions, 
suits,  claims,  and  demands  whatsoever  which  they  the  said 
releasing  parties,  or  any  of  them,  then  had  or  thereafter 
might  have  against  the  defendant  for  or  in  respect  of  any 
debt,  transaction,  matter,  or  thing  up  to  the  day  of  the 
date  of  the  said  indenture,  as  by  the  said  indenture  more 
fully  appears.  And  the  defendant  averred  that  the  said 
causes  of  action,  and  each  and  all  of  them,  and  every  part 
thereof,  accrued  to  the  plaintiff  in  respect  of  debts,  trans- 
actions, matters,  and  things  before  the  date  of  the  said 
indenture.    Verification. 

Replication,  that  the  said  indenture  in  the  second  plea 
mentioned  was  and  is  an  indenture  ''in  the  words  and 
figures  following :''  the  indenture  was  then  set  out  in  full, 
(not  on  oyer),  and  recited,  that  the  defendant  was  indebted 
to  the  parties  of  the  second  and  third  parts  ''in  the  seve- 
ral sums  set  opposite  to  their  respective  names  in  the 
schedule  hereunder  written ;"  that,  being  unable  to  pay  the 
same,  he  called  his  creditors  together,  and  he,  the  defend- 
ant, proposed  and  agreed  to  enter  into  the  covenant  and 

VOL.  XII.  s  M.  w. 
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Exek.  of  PUaSf  agreement  thereinafter  contained^  and  thereby  to  secure  to 
^  ^  ^  his  said  creditors  £1500j  to  be  paid  to  the  parties  of  the 
Htds  second  part,  after  the  rate  of  £500  per  annum,  such  sum 
Watts.  of  £1500  to  be  divided  rateably  amongst  his  creditors; 
and  in  consideration  thereof,  the  parties  of  the  second  and 
third  parts  agreed  to  release  the  defendant  from  his  said 
debts  and  liabilities,  to  which  the  creditors  agreed,  and 
nominated  the  parties  of  the  second  part  to  be  trustees  for 
the  purpose  of  carrying  the  said  arrangement  into  execu- 
tion. The  indenture  then  witnessed,  that  the  defendant 
did  thereby  coyenant  with  the  parties  of  the  second  part 
that  he  would,  during  each  of  the  three  successive  years 
next  ensuing  the  Ist  of  January  then  next,  pay  to  tke  par- 
ties of  the  second  part  £500,  by  monthly  payments  or  other- 
wise as  the  trustees  should  require,  and  that  he  would 
'^forthmth,  at  his  own  proper  costs  and  charges,  assure,  or 
cause  to  be  assured,  his  own  life,  in  some  or  one  of  the  re- 
spectable offices  in  London  or  Westminster  for  the  assu- 
rance of  lives,  in  the  sum  of  £1500  at  the  least,  and  should 
and  would  continue  the  same  so  insured  during  the  said  term 
of  three  years,  and  should  and  would  deposit  such  policy 
with  the  said  persons  parties  thereto  of  the  second  part/' 
It  was  then  declared  and  agreed,  by  and  between  all  the 
parties  thereto,  that  the  parties  of  the  second  part  should 
hold  all  and  every  the  trust  monies  upon  trust  to  pay 
themselves  and  the  other  creditors  rateably.  The  indent- 
ure further  witnessed,  that,  in  consideration  of  the  above 
covenant  and  agreement  of  the  defendant,  the  parties  of 
the  second  and  third  parts  did  acquit,  release,  and  dis- 
charge him  the  said  defendant  from  all  debts,  sums  of 
money,  claims,  &c.  which  they  the  releasing  parties,  or  any 
of  them,  then  had  or  might  have  against  him ;  provided, 
that,  in  case  he  the  defendant  should  make  default  in  pay- 
ment of  all  or  any  of  the  sums  of  money  by  him  cove- 
nanted to  be  paid,  or  "  should  neglect  or  refuse  to  effect  or 
keq»  onjbot  such  policy  of  assurance  on  his  own  life,  as 
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before  mentioned,  then,  and  in  either  of  the  said  oases,  Exch.  ofPUiu, 

those  presents  should  be  ntterly  void  to  all  intents  and  pur* 

poses  whatsoever/'    And  it  was  farther  provided,  that,  in 

case  all  the  creditors  should  not,  before  the  Ist  of  January 

then  next,  sign  and  execute  the  deed,  the  defendant  should 

be  at  liberty  to  cancel  it,  and  thenceforth  the  same  should 

be  ntterly  void  to  all  intents  and  purposes  whatsoever. 

Breach,  that  the  defendant  did  not  nor  would,  at  his 
own  proper  costs  and  charges,  assure,  or  cause  to  be  as- 
sured, his  own  life,  in  any  office  in  London  or  Westmin- 
ster for  the  assurance  of  lives,  in  any  sum  of  money  what- 
soever, as  by  the  said  indenture  required,  and  according  to 
the  said  covenant  in  that  behalf  therein  mentioned,  where- 
by the  same  indenture  became  and  was  utterly  void. — 
Verification. 

Bejoinder,  that,  after  the  making  of  the  said  indenture, 
and  afber  it  had  become  the  defendants  duty  to  effect  the 
said  policy,  and  to  deposit  the  same,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  &c.,  he  the  defendant 
paid  to  the  said  A.  Spottiswoode  and  J.  How,  the  trustees 
appointed  as  aforesaid,  the  sum  of  £500  in  part  perform- 
ance and  satisfiietion  of  the  covenant  by  him  made,  which 
said  sum  the  said  A.  S.  and  J.  H.  did  then  accept  from  the 
defendant  in  such  part  performance  and  satisfection  as 
aforesaid;  that  such  payment  was  made  by  him  the  de- 
fendant at  the  express  desire  and  request  of  the  plaintiff, 
and  that,  at  the  time  of  the  plaintiff's  so  desiring  and  re- 
questing him  to  make  such  payment,  and  at  the  time  of 
the  defendants  making  the  same,  the  plaintiff,  A.  S.  and 
J.  H.,  knew  that  the  defendant  had  not  effected  such  as- 
surance of  his  own  life,  or  deposited  such  policy,  as  by  the 
said  indenture  was  required;  that,  after  the  payment  of  such 
sum  of  money,  and  before  the  commencement  of  the  suit,  to 
wit,  on  &c.,  he  the  defendant  did,  at  his  own  proper  costs  and 
charges,  assure  his  own  life  in  a  certain  respectable  office 
in  London^  to  wit,  in  a  certain  office  called  and  known  as 

s2 
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Stek.  of  PUatt  the  Victoria  Life  Assurance  and  Loan  Company^  for  a  iBxee 

1843  *      *  o 

^  '   ^     sum,  to  wit,  the  sum  of  £1000,  and  did  then,  to  wit,  on 

&c.,  deposit  the  policy  of  assurance  with  the  said  A.  Spot- 
tiswoode  and  J.  How ;  that  the  said  A.  S.  and  J.  H.  then 
accepted  the  said  policy  from  him  the  defendant,  and  then 
acknowledged  and  declared  themselves  to  be  satisfied  there- 
with as  such  trustees,  and  then  acknowledged  and  declared 
such  assurance  of  his  life  by  the  defendant,  and  such  de- 
posit of  the  said  policy  as  aforesaid,  to  be  a  sufficient  and 
satisfactory  performance  of  the  said  covenant ;  that,  after 
such  deposit  of  the  said  policy,  and  before  &c.,  to  wit,  on 
&c.,  he  the  defendant  paid  to  the  said  A.  S.  and  J.  H.  the 
sum  of  £125,  and  the  said  A.  S.  and  J.  H.,  so  being  such 
trustees,  then  accepted  the  same  from  the  defendant,  in  fur- 
ther part  performance  and  satisfaction  of  the  said  covenant ; 
by  means  whereof  they  the  said  A.  S.  and  J.  H.,  then  being 
by  the  said  indenture  authorized  and  empowered  to  act  as 
such  trustees  for  and  on  behalf  of  the  plaintiff  and  other  the 
creditors  of  the  defendant,  as  well  as  for  and  on  behalf  of 
themselves  the  said  A.  S.  and  J.  H.,  and  then  acting  as  such 
trustees  for  and  on  behalf  of  the  plaintiff,  and  other  the  cre- 
ditors of  the  defendant,  as  well  as  for  and  on  behalf  of 
themselves  the  said  A.  S.  and  J.  H.,  did  acknowledge  the 
said  indenture  to  be  a  subsisting  and  valid  indenture,  and 
not  to  have  become  void  by  reason  of  any  supposed  previous 
breach  of  covenant  on  the  part  of  him  the  defendant,  by 
reason  of  his  not  having  effected  an  insurance  on  his  own 
life  in  strict  and  exact  accordance  with  the  covenant  in  the 
said  indenture  on  his  the  defendant's  part  contained,  or 
otherwise. — Verification. 

Special  demurrer. — ^The  plaintiff's  points  were,  amongst 
others,  as  follows : — ^That  the  release  mentioned  in  the  plea 
having  been  avoided  by  the  defendant's  default  in  not  in- 
suring his  life  for  £1500,  such  release  was  not  rendered 
valid  by  the  payments  or  other  matters  mentioned  in  the 
rejoinder;  that  the  rejoinder  shewed  no  waiver  by  any  one. 
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mach  less  by  the  plaintifp^  of  the  avoidance  of  the  release^  &«*.^P/t«, 
and  that  no  person  had  authority  to  bind  the  plaintiff  to 
such  waiver;  that  the  terms  of  the  deed  could  not  be 
varied  except  by  an  instrument  of  as  high  a  nature ;  that  the 
rejoinder  was  a  departure  from  the  plea;  and  that  the  plea 
was  bad^  as  it  did  not  appear  that  the  debts  sued  for  were 
included  in  the  release  contained  in  the  deed  as  set  out^ 
the  release  being  tied  down  by  the  recital  to  the  debts  set 
opposite  the  creditors^  names  in  the  schedule. 

The  defendant's  points  were^  that  the  avoiding  of  the  in* 
denture  was  capable  of  being  waived^  and  that  it  sufficiently 
appeared  to  have  been  waived ;  that  the  replication  was  ill 
for  several  reasons :  firsts  because  it  was  not  averred  therein^ 
nor  did  it  appear  from  the  previous  pleadings^  that  a  reason- 
able time  for  effecting  such  assurance  had  elapsed  before 
the  commencement  of  the  action ;  and  that^  for  anything 
that  appeared^  the  action  might  have  been  commenced  im- 
mediately on  the  execution  of  the  indenture,  and  before  it 
could  have  been  possible  for  the  defendant  to  effect  the 
policy;  secondly,  because  it  did  not  appear  from  the  repli- 
cation or  previous  pleadings  that  the  defendant  had  not, 
before  the  commencement  of  the  action,  or  before  a  reason- 
able time  for  effecting  such  insurance  had  elapsed,  paid  to 
the  trustees  the  whole  sum  which  he  was  liable  to  pay,  and 
so  put  an  end  to  all  necessity  for  effecting  the  policy;  and, 
lastly,  as  a  departure  from  the  declaration  in  this,  that  the 
declaration  is  framed  on  the  original  cause  of  action,  which 
appears  (rom  the  indenture  set  out  in  the  replication  to 
have  been  actually  released  as  stated  in  the  plea,  and  so  to 
have  been  during  some  interval  entirely  destroyed  and  gone; 
and,  therefore,  supposing  the  indenture  to  have  become 
void,  as  stated  in  the  replication,  the  cause  of  action  there- 
upon accruing  was  a  new  cause  of  action  arising  out  of  the 
particular  circumstances,  and  ought  to  have  been  specially 
declared  on  as  such. — ^Joinder  in  demurrer. 
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Bxeh.rfPUaif  ITtt/AofiA:  argoed  in  rapport  of  the  demurrer,  (NoT.  20).<» 
'  The  plea  and  rejoinder  are  bad  on  general  demurrer,  and  the 
Htdb  replication  is  good ;  or,  if  it  be  not  sufficient  in  itself,  it  has 
Watts.  been  made  so  by  the  rejoinder.  First,  the  indenture,  as  set 
out  in  the  replication,  does  not  bear  out  the  plea,  for  the 
release,  as  stated  in  the  plea,  is  a  general  release  of  ail 
debts  and  causes  of  action,  ^vdiereas  it  appears  from  the 
recital  in  the  indenture,  as  set  out  in  the  replication,  that 
the  defendant  was  to  be  released  from  such  debts  only 
as  were  set  down  in  the  schedule  opposite  the  respective 
names  of  the  creditors  s^ning  it.  The  plea  ought  there- 
fore to  have  alleged  that  the  debt  for  which  the  action  was 
brought  was  set  down  in  the  schedule.  Payler  v.  Horner^ 
sham  {a)  shews  that  the  general  words  of  a  release  have 
reference  to  the  particular  recital,  and  are  to  be  govern- 
ed by  it.  [Parke,  B. — ^Your  argument  proceeds  upon  the 
fallacy,  that,  by  setting  out  the  deed  in  hxc  verba  you 
make  it  as  much  a  part  of  the  plea  as  if  it  had  been  set 
out  on  oyer;  but  it  is  only  when  oyer  is  craved,  and  it  is 
set  out,  that  that  is  so.  In  Trott  v.  Smith  (6),  which  was  an 
action  upon  a  covenant  in  an  indenture,  we  held  the  de- 
claration  to  be  bad  on  the  ground  that  it  did  not  contain 
an  averment  that  a  certain  party  had  made  a  demand  in 
writing.  That  such  a  demand  was  necessaiy  appeared 
from  the  plea,  which  set  out  the  indenture  in  h«c  verba; 
and  we  held,  upon  its  being  stated  that  the  deed  was  set 
out  on  oyer,  and  therefore  formed  part  of  the  declaration^ 
that  the  declaration  was  bad.  That  case  is  now  under  the 
consideration  of  a  court  of  error,  and  our  judgment,  which 
proceeded  upon  misapprehension  as  to  the  deed  having 
been  set  out  on  oyer,  will  probably  be  reversed  (c).] 

Secondly,  the  replication  is  good,  notwithstanding  the 

(a)  4  Mau.  &  Selw.  423.  wards  (Feb.'6, 1844)  reversed  by 

(b)  10  M.  &  W.  453.  the  Court  of  Exchequer  Chamber. 

(c)  The  judgment  was   after-      See  post. 
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defendant's  objection  that  it  is  not  averred  in  it  that  a   Exeh.o/Pka$f 


zeasonable  time  for  effecting  the  policy  had  elapsed  before 
the  commencement  of  the  action.  There  is  nothing  in  the 
deed  requiring  it  to  be  done  within  a  reasonable  time;  it  is 
to  be  done  '^  forthwith/'  It  is  true  that  such  a  covenant 
would  be  satisfied  by  performance  of  it  within  a  reasonable 
time :  Spenceley  v.  Robinson  {a),  Simpson  v.  Henderson  (b). 
Thst,  however^  is  not  a  question  of  pleadings  but  of  evidence* 
K  the  insurance  is  not  effected  within  a  reasonable  time^ 
the  defendant  will  not  h«ve  forthwith  assured.  Here  it  is 
alleged  as  a  breach^  that  the  defendant  "  did  not  nor  would 
assure  his  life,  as  by  the  said  indenture  required,  and  ac- 
cording to  the  said  covenant  in  that  behalf;''  and  it  is  sub- 
mitted that  that  breach  is  good,  for  if  the  defendant  had 
performed  the  covenant,  he  would  be  considered  to  have  in- 
sured forthwith.  [Lord  Abinger,  C.  B. — The  defendant 
might  have  rejoined  that  he  did  insure  his  life  as  by  the 
indenture  required,  and  according  to  the  covenant,  and 
have  supported  that  issae  by  evidence  shewing  that  an  in- 
surance was  effected  within  a  reasonable  time.  I  think 
there  is  no  weight  in  that  objection  to  the  replication. 
Parke,  B. — ^The  replication  follows  the  words  of  the  pro- 
viso, and  in  the  present  case,  at  least,  is  sufficient,  as  the 
question  arises  as  upon  a  general  demurrer.] 

But,  thirdly,  even  if  the  replication  is  bad  in  itself,  it  has 
been  made  amply  sufficient  by  the  rejoinder,  which  admits 
that  no  assurance  had  been  effected :  Com.  Dig. ''  Pleader,'^ 
(C.)  83,  (E.)  37,  Brooke  v.  Brooke  (c),  Drake  v.  Corderoy  (rf). 
\_Parke,  B. — It  is  a  question,  whether,  if  you  attack  the  re- 
joinder, you  can  at  the  same  time  pray  it  in  aid.  If  you  can 
make  out  that  the  rejoinder  is  bad,  then  the  defendant  is 
at  liberty  to  attack  your  replication,  which  must  be  good 
independently  of  the  rejoinder.  In  Drake  v.  Corderoy  the 
point  arose  after  verdict.]    It  is  submitted  that  the  plaintiff 

(a)  3  B.  &  Cr.  G58.  (c)  Sid.  184. 

(5)  Moo.  &  MalV.  300.  (d)  Cro.  Car.  288. 


1843. 


262.  CASES   IN    THE    EXCHEQUER^ 

Exch,  of  Pleas,  is  entitled  to  take  advantage  of  what  the  defendant  has 
stated  in  his  rejoinder,  to  make  the  replication  good. 
[Lord  Abinger,  C.  B. — It  could  not  be  both  good  and  bad 
according  to  circumstances.  It  must  be  either  good  or 
bad  altogether.] 

Lastly,  the  release  was  made  void  by  the  defendant's 
default  in  not  assuring,  and  could  not  be  afterwards 
rendered  valid  by  the  act  of  the  trustees.  [He  was  then 
stopped  by  the  Court.] 

jB.  V.  Richards,  contrk. — Wheii  the  nature  and  terms  of 
this  deed  are  considered,  it  will  be  found  that  the  rejoinder 
is  good,  and  the  replication  bad.  The  deed  is  not  abso- 
lutely void  by  the  defendant's  neglect  to  insure,  but  voidable 
only  at  the  election  of  the  trustees.  It  cannot  be  that  the 
conduct  of  the  defendant  was  to  make  the  deed  void,  other- 
wise it  would  be  in  his  power  to  avoid  it  at  any  time  by 
his  own  misconduct,  which  cannot  be,  for  that  would  be  to 
take  advantage  of  his  own  wrong:  Bede  v.  Farr{a).  K 
the  effect  is  to  make  it  null  and  void,  what  is  to  become  of 
the  sums  of  £500  and  £125  which  the  defendant  has  paid? 
Are  they  to  be  repaid  to  him  ?  If  the  defendant  is  to  re- 
cover those  sums  from  the  trustees,  what  is  to  become  of  the 
other  creditors?  It  cannot  be  said  that  the  deed  is  to  be 
void  for  any  single  deviation  from  it,  nor  unless  the  trus- 
tees elect  to  treat  it  as  avoided.  In  Roberts  v.  Davey  (A), 
where  a  license  was  by  indenture  granted  to  B.  to  dig 
mines,  &c.,  for  the  term  of  twenty-one  years,  subject  to 
a  condition,  that,  if  the  grantee  should  neglect  to  work 
the  mines  for  a  certain  time,  then  the  indenture  and  the 
license  thereby  granted  should  cease,  determine,  and  be 
utterly  void ;  it  was  held,  that  the  word  void  meant  void- 
able  at  the  election  of  the  grantor ;  and  that  it  was  ne- 
cessary to  allege  that  he,  or  some  one  claiming  under 
him,  had  by  some  act  evinced  his  intention  to  avoid  the 

(a)  6  M.  &  Selw.  121.  (b)  4  B.  &  Ad.  664;  1  Nev.  &  M.  443. 
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Ucense.     So,  in  Doe  d.  Bryan  v.  Bancks  (a),  there  was  a  Bxeh.  of  Pifof. 
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lease  of  coal-mines,  with  a  proviso  that  the  lease  should  be 

▼oid,  if  the  tenant  ceased  working  at  any  time  for  the 
space  of  two  years :  it  was  held,  that  the  lease  was  not  ab- 
solutely void  by  a  cesser  to  work  for  more  than  two  years, 
but  voidable  only  at  the  option  of  the  lessor.  Doe  d.  Nash 
T.  Birch  {b)  is  an  authority  to  the  same  point.  [Lord  Abifi- 
gety  C.  B. — I  think  you  have  shewn  that  the  lessee  cannot 
avoid  the  lease.  Parke,  B. — By  whom  do  you  say  it  is  to 
be  avoided?]  By  the  trustees,  the  parties  of  the  second 
part ;  but  here  it  appears  by  the  rejoinder,  that  the  trustees 
acknowledged  the  indenture  to  be  subsisting,  and  accepted 
the  jE500,  with  the  plaintiff's  assent,  in  part  performance  of 
it,  after  they  and  the  plaintiff  knew  that  the  defendant  had 
not  effected  the  assurance  as  required  by  the  deed.  The 
trustees  had  the  power  to  waive  the  forfeiture  or  not  as 
they  chose,  and  they  have  chosen  to  waive  it ;  and  even 
if  it  were  true  that  the  plaintiff  had  the  power  of  waiving 
it,  he  has  done  so  also  by  his  assent.  [Lord  Abinger,  C.  B. 
— ^You  say  that  it  is  at  the  option  of  the  trustees  to  avoid 
it ;  and  as  they  allowed  the  defendant  to  proceed  with  the 
performance  of  the  covenant  after  they  knew  of  the  neglect 
to  insure,  they  cannot  afterwards  say  it  is  void.]  Yes,  and 
they,  having  the  election  to  treat  it  as  void,  must  shew  that 
they  have  done  some  act  to  evince  the  exercise  of  their  right, 
treating  it  as  void.  [He  cited  Carpenter  v.  Blandford  (c), 
Kemble  v.  Farren  {d)."]  In  this  case,  as  the  JE500  was  paid 
by  the  defendant,  and  accepted  by  the  trustees  with  the 
plaintiff's  assent,  and  at  his  request,  after  they  knew  of  the 
breach  having  been  committed,  as  stated  in  the  rejoinder, 
they  cannot  be  allowed  to  say  that  the  deed  was  void ;  for, 
if  the  deed  was  void,  the  defendant  would  not  have  been 
bound  to  pay  anything. 
Then  the  replication  is  bad.   By  the  deed,  the  defendant 

(a)  4  B.  &  Aid.  401.  (e)  8  B.  &  Cr.  575;  3  Man. &  Ry.  91. 

(6)  1  M.  &  W.  402.  (d)  6  Bing.  141 ;  3  M.  fr  P.  425. 
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Sseh.  o/PUatt  coFcnants  '' forthwith''  to  insure  his  life:  bht  that  cannot 
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mean  in9ta$Uer,'^hG  must  have  a  reasonable  time  allowed 

him  to  do  it.     In  order  to  effect  the  insurance^  inquiries 

must  be  made^  the  amount  of  premium  ascertained^  and  the 

policy  written  out;  all  which  must  necessarily  take  some 

time ;  but  there  is  no  averment  that  a  reasonable  time  had 

elapsed.    After  setting  out  the  deed^  the  replication  at 

once  proceeds  to  assign  a  breach^  that  the  defendant  did 

not  nor  would  assure^  or  cause  to  be  assured^  his  own  life^ 

as  by  the  said  indenture  required^  and  according  to  the 

said  covenant  in  that  behalf  therein  mentioned.    Does  that 

involve  its  not  having  been  done  within  a  reasonable  time? 

It  is  submitted  that  it  does  not^  and  that  it  ought  to  have 

shewn  that  a  reasonable  time  had  elapsed.    The  judgment 

of  Parke,  B.,  in  Stavart  v.  Eastwood  (a)^  shews  that  the 

party  must  have  a  proper  time  to  do  it  in.    [Parke^  B. — ^The 

distinction  between  that  case  and  this  is^  that  here  he  is  to 

do  it  forthwith.l 

Unihank,  in  reply. — The  deed  is  to  be  construed  in  its 
natural  sense^  unless  such  construction  would  be  productive 
of  some  consequence  manifestly  unjust;  and  the  word  ''void'' 
must  be  construed  to  mean  what  it  naturally  imports^  and 
not ''  voidable"  at  the  election  of  the  trustees.  In  the  case  of 
Rede  v.  Farr,  the  defendant  would  have  been  allowed  to  take 
advantage  of  his  own  wrongs  if  a  contrary  dedsion  had 
been  oome  to ;  so^  in  Doe  v.  BanckSj  the  injustice  which 
would  arise  from  a  contrary  decision  is  very  forcibly  put  by 
Abbott,  C.  J.  In  the  present  case^  it  is  difficult  to  see  what 
injustice  would  be  done  by  construing  the  word  "void"  in 
its  natural  sense.  The  defendant  cannot  complain  that  by 
his  own  misconduct  his  creditors  are  remitted  to  their  ori- 
ginal rights.  It  will  follow,  as  a  matter  of  course^  that  the 
trustees  would  have  to  refund  the  sums  they  have  received 
from  the  defendant. 

(a)  11  M.  &  W.  197. 
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Secondlj;  if  the  deed  is  voidable  by  election^  the  plaintiff  Sxek.  if  pum^ 


has  not  confirmed  it.  The  facts  stated  in  the  rejoinder  do  not 
amount  to  a  ratification  of  the  acts  of  the  defendant^  and  to 
a  waiver  of  the  breach  of  covenant.  The  rejoinder  merely 
states,  that,  after  it  had  become  the  defendant's  duty  to  effect 
the  policy,  he  paid  the  £500  to  the  trustees ;  that  was  only 
what  it  was  his  duty  to  do,  the  moment  the  deed  was  exe- 
cuted, according  to  the  terms  of  it.  It  does  not  state  that  the 
covenant  was  broken  in  any  respect.  There  is  no  case  in 
which  the  doctrine  of  waiver  has  been  applied  to  composition 
deeds,  when  in  case  of  non-performance  of  the  covenants  the 
deed  is  to  be  void.  If  the  principle  of  waiver  were  applic- 
able to  cases  of  that  kind,  it  applied  in  the  case  of  NeviU  v. 
Boyle  (a),  but  the  point  was  not  attempted  to  be  taken.  If, 
however,  the  doctrine  of  waiver  does  apply  here,  on  this  cove- 
nant the  defendant  was  not  merely  bound  to  insure,  which 
would  be  broken  by  neglecting  to  insure  forthwith,  but 
there  is  a  continuing  covenant  by  the  defendant  to  keep 
his  life  insured,  and  non-insurance  is  a  continuing  breach, 
and  therefore  a  breach  is  committed  if  the  life  is  unin- 
sured at  any  one  time :  Doe  d.  Flower  v.  Peck  (6).  If  it 
appears  by  the  record  that  the  insurance  has  not  been 
effected,  the  action  is  not  maintainable ;  and  here  it  ap- 
pears by  the  rejoinder  that  the  assurance  was  not  effected 
according  to  the  covenant  in  the  indenture.  The  C!ourt 
are  to  give  judgment  on  the  whole  record,  and  the  plain- 
tiff may  pray  in  aid  admissions  or  statements  in  the  re- 
Joinder  to  assist  the  replication.  The  case  of  Afar«Av« 
BuUeel  (c),  in  which  it  was  held  that  a  declaration  was  not 
helped  by  a  bad  plea,  is  clearly  distinguishable.  It  is  suffi- 
cient for  the  plaintiff  to  make  out  that  the  release  has  be- 
come void  by  any  act  whatsoever;  and  here  it  clearly  ap- 
pears on  the  whole  of  this  record  that  it  has  become  so. 

Cur.  adv.  vult. 

(a)  11  M.  &  W.  26.    (b)  1  B.  &  Ad.  428.    (c)  5  B.  &  AM.  507. 
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JEarc*.  ff  PUatt      The  judgment  of  the  Court  was  now  delivered  by 

lo4u« 

Parke^  B. — This  case  arises  upon  demurrer.  It  was 
an  action  of  assumpsit  brought  for  the  recovery  of  a  de« 
mand  for  work  and  labour.  The  plea  alleges  a  release  from 
all  causes  of  action  by  an  indenture  made  between  the  de« 
fendant  of  the  one  part,  Andrew  Spottiswoode  and  James 
How  of  the  second  part,  and  the  plaintiff  and  the  creditors 
of  the  third  part.  It  states  that  the  creditors  therein  de- 
scribed were  creditors  of  the  defendant  on  the  1st  of  De- 
cember, 1841  j  and  that,  Spottiswoode  and  How  being  duly 
appointed  trustees,  the  plaintiff  did,  with  the  other  credi- 
tors, quit,  release,  and  for  ever  discharge  the  defendant 
from  all  manner  of  debts  and  demands  and  causes  of  ac- 
tion. The  replication  to  this  plea  then  sets  out  the  in- 
denture. I  ought  to  have  stated,  that  the  plea  does  not 
make  profert,  but  excuses  it.  Then  the  replication  says, 
that  the  indenture  mentioned  in  the  plea  was  an  indenture 
in  words  following : — It  states,  that  it  was  an  indenture 
between  the  debtor  of  the  one  part,  the  trustees  of  the 
second  part,  and  the  creditors  of  the  third  part.  It  then 
recites  the  inability  of  the  debtor  to  pay  his  debts,  and 
the  agreement  entered  into  by  him  to  pay  JE500  a  year 
during  the  three  next  years,  and  contains  a  covenant  on 
the  part  of  the  debtor,  in  the  first  place,  ''  forthwith,''  at 
his  own  proper  costs  and  charges,  either  to  insure  or  cause 
to  be  insured  his  own  life,  in  one  or  other  of  the  respectable 
insurance  offices  in  London  or  Westminster,  in  the  sum  of 
JE1500  at  the  least,  and  that  he  shall  and  will  continue  the 
said  life  so  insured  during  the  term  of  three  years,  and 
shall  deposit  such  policy  with  Spottiswoode  and  How,  the 
parties  of  the  second  part,  who  were  the  trustees.  And 
it  is  declared  and  agreed  between  all  the  parties,  that  all 
the  trust  monies  which  may  come  into  the  hands  of  the 
trustees  shall  be  applied  to  the  payment  of  the  debts. 
Then  there  is  a  covenant  with  the  trustees  by  the  defend- 
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Bntj  that  he  shall  yearly  or  monthly^  or  otherwise  as  the  Back,  of  PUat, 
trustees  shall  require^  pay  the  sum  of  JE500  in  each  of  the 
first  three  years.  Then  there  is  this  proviso :  "  It  is  here 
by  agreed  and  declared^  by  and  between  the  parties  hereto^ 
that  in  case  he^  the  said  Alaric  Watts^  shall  make  default  in 
paying  any  sums  of  money  by  him  covenanted  to  be  paid,  or 
shall  neglect  or  refuse  to  effect  or  keep  on  foot  such  policy 
of  insurance,  then  and  in  either  of  the  said  cases  these  pre- 
sents shall  be  utterly  void  to  all  intents  and  purposes/' 
The  replication  then  goes  on  to  aver,  that  the  defendant 
did  not  nor  would  insure,  or  cause  to  be  insured,  his  own  life, 
in  one  or  other  of  the  respectable  insurance  offices  of  Lon- 
don and  Westminster,  in  any  sum  of  money,  as  by  the  said 
indenture  required,  and  according  to  the  said  covenant, 
whereby  the  said  indenture  was  utterly  void  and  of  no 
effect.  To  that  replication  there  was  this  rejoinder;  that 
after  it  became  the  duty  of  the  defendant  to  effect  such 
policy  of  insurance,  &c.,  and  deposit  the  same  with  the 
trustees,  and  before  the  commencement  of  this  suit,  the 
defendant  paid  to  the  said  trustees,  Andrew  Spottiswoode 
and  James  How,  a  large  sum  of  money,  to  wit,  the  sum  of 
j6500,  in  part  performance  and  satisfaction  of  that  cove- 
nant by  the  defendant,  which  payment  of  money  the  said 
trustees  accepted;  that  the  said  payment  was  made  by  the 
defendant  at  the  express  desire  of  the  plaintiff,  and  that,  at 
the  time  and  after  the  defendant's  making  the  said  payment, 
the  plaintiff  well  knew,  and  the  said  Andrew  Spottiswoode 
and  James  How,  as  being  the  trustees,  well  knew  and  were 
ftdly  aware,  that  the  defendant  had  not  effected  such  in- 
surance, or  deposited  such  policy  with  the  trustees,  as  the 
indenture  required.  Then  the  defendant  fturther  said,  that, 
after  payment  of  such  sum  of  money,  and  before  the  com- 
mencement of  this  suit,  he  did  assure  his  own  life  in  a 
certain  respectable  insurance  office,  known  by  the  name  of 
the  Victoria  Life  Insurance  Society,  in  the  said  large  sum 
of  jEIOOO,  and  did  deposit  such  policy  of  assurance  with 
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£mA.  ^  p/m#,  Spottdswoode  and  How^  the  trostees ;  and,  further^  that 
Spottiswoode  and  How^  as  trustees^  accepted  the  deposit  of 
such  policy^  and  acknowledged  themselves  satisfied  there^ 
with  as  such  trustees^  and  acknowledged  and  declared  such 
assurance  and  the  deposit  of  such  policy  to  be  a  satisfiictory 
and  sufficient  performance  of  the  ooyenant  as  by  the  in- 
denture required.  The  defendant  then  says^  that  he  after^ 
wards  paid  a  further  sum  of  £125. 

The  question  arose  as  on  a  general  demurrer.  Several 
points  were  raised  in  the  course  of  the  argument  on  both 
sides. 

For  the  plaintiff  it  was  contended^  that  the  plea  was 
bad^  because,  by  incorporating  the  indenture  stated  in  the 
replication  with  the  plea,  it  did  not  appear  by  any  aver- 
ment in  the  plea,  that  the  debt  was  mentioned  in  the 
schedule,  and  the  release,  construing  it  by  the  recital,  ap- 
plied only  to  such  debts.  But  it  is  a  fallacy  to  suppose 
that  the  indenture  stated  in  the  replication  is  to  be  taken 
to  be  part  of  the  plea.  It  would  have  been,  if  the  plea  had 
contained  a  profert,  and  the  replication  had  set  out  the 
deed  on  oyer.  But  here  the  profert  is  excused,  and  the 
replication  states  the  indenture  as  a  part  of  itself. 

For  the  defendant  it  was  objected,  that  the  replication 
did  not  assign  a  good  breach  of  the  defendant's  covenant 
in  the  indenture,  "  forthwith  to  assure,  or  cause  to  be  as- 
sured,'' his  own  life ;  but  we  have  already  intimated  our 
opinion  in  the  course  of  the  argument,  that  the  breach 
was  sufficient  on  general  demurrer. 

The  material  question  in  the  cause  was  then  discussed, 
whether  the  deed,  in  case  of  a  neglect  to  effect  or  keep 
alive  a  policy  on  his  own  life  for  £1500,  was  absolutely 
wnd  as  to  all  the  parties,  and  incapable  of  being  confirmed, 
or  only  void  as  against  the  plaintiff,  if  he  should  so  elect. 
Our  opinion  is,  that  the  latter  is  the  true  construction, 
by  reason  of  the  absurd  consequences  which  would  follow, 
if  the  defendant,  against  the  consent  of  the  other  parties. 
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who  had  all  an  interest  in  the  continuanoe  of  the  indent-  Sspek,  tifPkM, 

\ftAO 

wte,  and  to  whom  it  gave  benefit  as  well  as  to  the  de- 
fendant^ coidd  avail  himself  of  his  own  wrong,  and  absolve 
himself  and  the  trustees  &om  liability  on  their  respeetive 
covenants.  We  think,  therefore,  that  this  case  falls  within 
the  principle  of  the  numerous  authorities  cited  by  Mr. 
BichardSy  and  that  the  indenture  was  void  only  as  to  the 
plaintiff  and  others  if  they  should  elect  to  make  it  so ;  and 
it  may  be,  that  the  plaintiff  CQvld  not,  after  taking  the 
benefit  imder  the  deed,  so  elect  in  respect  of  any  prior 
breach  of  the  proviso  or  condition.  But,  admitting  that 
the  argument  of  the  defendant's  counsel  in  this  respect  was 
well  foimded,  and  that  the  breach  by  the  defendant's  neg- 
lecting to  assure  his  life  forthwith^  which  had  occurred  be- 
fore the  payment  of  the  £500,  by  the  plaintiff's  assent,  to 
the  trustees,  could  no  longer  be  insisted  on  by  the  plain- 
tiff as  avoiding  the  release,  it  was  perfectly  competent  for 
the  plaintiff  to  insist  on  the  subsequent  neglect  to  insure, 
as  another  ground  of  avoidance.  And  it  was  contended  by 
the  plaintiff's  counsel,  that  the  replication  did  contain  an 
averment  of  such  a  continuing  breach;  and  if  not,  that 
the  rejoinder  admitted  a  subsequent  breach,  by  stating 
that  the  defendant  afterwards  insured  for  a  sum  of  money, 
by  a  policy,  which  the  trustees  accepted  as  a  perfonnance 
of  the  defendant's  covenant;  and,  further,  that  the  breach 
so  admitted  supported  the  declaration,  which  was  not  for  a 
breach  of  covenant,  but  for  the  original  debt 

li  the  plaintiff's  counsel  should  be  driven  to  rely  on  the 
rejoinder  as  admitting  a  breach,  we  doubt  whether  he  would 
succeed.  Our  doubt  is  not  on  the  ground  that  it  would  be 
a  departure,  or  that  the  plaintiff  could  not  avail  himself  of 
the  admissions  in  the  rejoinder  against  the  defendant ;  for 
we  are  satisfied  that  the  plaintiff  had  a  right  to  rely,  not 
merely  on  the  general  confession  contained  in  it,  but  on 
the  statement  of  particular  facts;  and  that  one  pleading 
might  be  cured  by  the  admissions  in  the  pleadings  of  the 
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Etek.  of  PieoM,  adycrse  party;  and  that  depends  on  the  general  principle^ 
that^  as  against  the  party  pleading  facts,  they  are  to  be 
taken  to  be  tme,  and  nothing  turns  upon  the  drcmnstanoe 
that  issue  is  taken  on  the  pleading,  which  occurred  in  the 
cases  cited.  In  that  of  Pell  v.  Garlick  (a)  there  was  a 
demurrer.  But  we  should  hesitate  in  deciding  that  the 
ambiguous  statement,  that  a  policy  was  effected  in  a  cer- 
tain sum,  and  accepted  by  the  trustees,  necessarily  meant 
that  it  was  not  such  a  policy  as  otherwise  would  not  have 
been  a  compliance  with  the  coyenant.  But  we  are  relieved 
from  the  necessity  of  deciding  tins  point,  because  we  are  of 
opinion  that  the  replication  contains  a  breach,  not  merely 
for  not  effecting  a  poUcy  forthwith,  but  for  not  assuring  at 
all,  according  to  the  ^indenture :  and  we  agree  in  the  con- 
struction put  by  Mr.  UrUhank,  that  the  defendant's  cove- 
nant was  not  to  keep  alive  the  oriffinal  pohcy,  which  cove- 
nant would  have  been  broken  once  for  all  by  neglecting  to 
insure  forthwith,  but  that  there  is  a  continuing  covenant 
to  keep  insured  by  some  policy  in  some  office.  The  breach^ 
therefore,  in  our  opinion,  is  this,  that  the  defendant  did 
not  insure  his  life  forthwith,  and  has  not  kept  it  insured 
according  to  the  indenture,  in  JE1500;  and  consequently 
the  rejoinder,  although  it  contains  a  good  answer  to  the 
first  part,  does  not  contain  any  answer  to  the  last,  because 
the  assent  and  acceptauce  of  the  trustees  of  a  pohcy  not 
made  according  to  the  indenture  does  not  bind  the  plaintiff. 

We  all  think  that  no  act  or  intimation  of  election  on  the 
part  of  the  plaintiff  to  avoid  the  deed  was  necessary  before 
bringing  the  action.  The  deed  is  void  against  the  plaintiff, 
if  he  chooses  to  treat  it  as  such,  by  bringing  an  action  for 
the  original  debt. 

Our  judgment  will  therefore  be  for  the  plaintiff,  on  ac- 
count of  the  insufficiency  of  the  rejoinder. 

Judgment  for  the  plaintiff. 

(o)  Ltttw.  1492. 
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Bxeh.  of  Pleat, 
'      1843. 

Ex  parte  Dauncey.  Nov.  25. 

A.  RULE  had  been  obtained^  calling  upon  John  Balguy^  Where  a  bank- 
Esq.,  one  of  the  commissioners  of  the  Birmingham  District  been  examined 
Court  of  Bankruptcy,  by  whom  Dauncey,  a  bankrupt,  had  |°^\®*J^  ^^ 
been  committed  to  prison,  for  not  answering  to  his  satisfac-  missioners  of 
tion  certain  questions  put  to  him,  upon  his  assignees,  and  ing  under  a 
upon  the  sheriff  of  Warwickshire,  to  shew  cause  why  a  writ  and^TOmmitted 
of  habeas  corpus  should  not  issue,  to  bring  up  the  body  of  ^^^/^®"njj|'|^ 
the  bankrupt  in  order  that  he  might  be  discharged ;  on  the  factory  answers, 
grounds,  first,  that  the  warrant  of  commitment  did  not,  as  i843,  again*' 
it  ought  to  have  done,  set  out  all  the  questions  and  answers  fo7e"f  ^TOmmiT- 
on  all  the  examinations  of  the  bankrupt :  Coambe's  Case  (a) :  "on«'  »ppoint- 

,  ,1         ,  ,  ,  .  ,  ed  under  the 

and,  secondly,  that,  under  the  circumstances,  there  was  stat.  5  &  6 

Vict   c    122 

no  valid  warrant.  It  appeared,  that,  on  the  10th  of  Novem-  g.  59^  ^^d  bia 
her,  1841,  the  bankrupt  was  committed  to  Warwick  Gaol  •»»''?"  ^^^^^ 

'  '  ^  questions  then 

by  three  of  the  then  commissioners  of  bankrupt  acting  for  put  to  him 
the  district  of  Birmingham,  until  he  should  answer  to  their  factory  to  the 
satisfaction  certain  questions  which  had  been  put  to  him.  wh^howew' 
He  was  subsequently  several  times  brought  up  for  re-exa-  5*»«"  '^}^^  ^*»** 

^  ^  or  he  should  not 

mination  before  them,  and  re-committed.     On  the  10th  grant  a  fresh 

November,  1843,  he  was  again  brought  up  before  Mr.  Bal-  mu^nt,  but  " 

guy,  and  re-committed  by  him.     The  warrant  of  commit-  Ja/issSed^r"* 

ment  signed  by  Mr.  BaJguy  set  forth  the  questions  and  warrant,  under 

answers  on  tins  last  examination  only,  and,  after  stating  that  bankrupt  was 

such  answers  were  not  satisfactory  to  the  coixmiissioner,  tody"— ^^,'" 

required  the  sheriff  to  take  the  bankrupt,  and  detain  him  ^"^  ^^"^  ***® 

"  until  such  time  as  he  should  full  answer  make  to  the  said  wsued  was 

yalid  i 

questions  put  to  him,  to  the  satisfaction  of  the  said  com-      Secondly, 
missioner.'^    The  affidavit  of  the  bankrupt,  in  support  of  ^^cessaTy*t "set 
this  rule,  stated,  that,  at  the  termination  of  the  examination,  ^o"^  j"  >^  ^f 

questions  and 
answers  on  the 
first  examination  in  1841  : 
Thirdly,  that  a  single  commissioner  has  power  to  commit  in  such  a  case,  under  the  5  &  6 
Vict.  c.  122,  ss.  46  and  52. 

(a)  2  Rose,  396. 

VOL.  XII,  T  M.  W. 
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Ejeeh.  qf  Pleas,  the  commissioner  declined  to  issue  a  fresh  warrant  for  his 

1843 

'  ^     re-commitment^  or  to  make  any  order  for  his  discharge^ 
Ex  parte       and  that  he  was  taken  back  to  prison  and  detained  in  cus- 
tody  for  some  days,  before  the  present  warrant  was  dehvered 
to  the  sherijBT. 


Cromptoh  shewed  caose  against  the  role,  on  the  part  of 
the  assignees,  {November  24). — First,  the  warrant  is  not 
vitiated  by  the  omission  to  set  oot  in  it  the  questions  and 
answers  on  the  previous  examinations  of  the  bankrupt.  It 
sets  out  all  the  questions  and  answers  at  the  last  examina- 
tion before  the  learned  commissioner  by  whom  it  was  issued, 
states  those  answers  to  have  been  unsatisfactory  to  him, 
and  directs  that  the  bankrupt  shall  be  committed  until  he 
make  full  answer  to  the  satirfaction  of  the  commissioner : 
and  that  is  sufficient  to  justify  the  imprisonment.  A  war- 
rant, precisely  similar  in  its  form,  was  held  by  the  Court  of 
Queen's  Bench  to  be  sufficient  with  respect  to  this  very 
bankrupt :  Ex  parte  Dauncey  (a).  Coombe^s  case  is  distin- 
guishable from  the  present.  It  is  true  Lord  Eldan,  C,  said 
there,  that  all  the  examinations  connected  with  the  cause  of 
commitment  ought  to  be  set  forth  in  the  warrant.  But 
that  was  a  case  where  the  bankrupt  was  remanded  to  pri- 
son on  the  original  warrant.  Here  there  is  a  distinct  cause 
of  commitment,  arising  out  of  the  insufficiency  of  the  an- 
swers on  the  last  examination )  the  prior  proceedings  are 
in  no  way  connected  with  that  cause  of  commitment,  and 
therefore  it  was  unnecessary  to  set  them  forth  in  this  war- 
rant. Atkinson^ s  case  (i)  is  precisely  in  point.  It  was  there 
held,  that  the  omission  to  set  out  a  previous  examination 
did  not  vitiate  a  commitment  which  proceeded  on  a  distinct 
ground.  In  re  Hadland  (c),  which  may  also  be  cited  on  the 
other  side,  is  altogether  distinguishable.  There  the  warrant 

(a)  12   Law  J.,  N.  S.,  Q.  B.,         (b)  2  Gl.  &  J.  218. 
339.  (c)  1  Dowl.  P.  C,  N.  S.,  835. 
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of  commitment  stated  only  that  '^  several  of  the  answers  Exek.  ^  PUat, 

1A43 

were  nnsatis&ctory,  not  specifying  which,  and  it  was  held  '  ^ 

bad  for  this  nncertainty.    All  the  authorities  on  this  sub-       £>  p«rte 

Dadncbt. 
ject  go  to  shew  that  the  warrant  is  good.    Doswelt  v.  /m- 

pey  {a\  Ex  parte  Harrison  {b),  Ex  parte  Bardwell  [c). 

Secondly,  it  will  be  said  that  the  warrant  is  invalid,  by 
reason  of  its  not  having  been  made  on  the  10th  of  Novem- 
ber, the  day  of  the  examination,  on  which  the  commissioner 
expressed  his  intention  not  to  issue  a  fresh  warrant.  But 
the  case  of  Ex  parte  Tage  {d)  is  a  distinct  authority  to  shew 
that  it  is  good,  if  drawn  up  at  any  time  before  the  return 
to  the  habeas  corpus. 

Waddington  appeared  for  the  sheriff,  but  was  not  called 
upon  to  argue. 

IKU,  in  support  of  the  rule. — First,  the  questions  and 
answers  on  the  previous  examinations  ought  to  have  been 
set  out  on  the  warrant.  Coombe^s  case  is  an  express  deci- 
sion to  that  effect :  the  reason  for  thia  rule  being,  that  the 
superior  court  is  to  be  furnished  with  the  same  materials  as  , 
the  court  below  had,  of  forming  a  judgment  as  to  the  satis- 
factory nature  of  the  bankrupt's  answers.  [Parker  B. — K 
the  answers  on  the  last  examination  are  unsatisfactory,  why 
need  any  reference  be  made  to  any  former  examinations  ? 
The  commissioner  has  power  to  examine  the  bankrupt 
when  he  pleases,  and  to  commit  him  if  he  gives  unsatis- 
factory answers  on  any  occasion.]  If  it  be  true,  according 
to  Ex  parte  Bardwell,  that,  when  the  whole  of  the  answers 
are  set  forth,  the  warrant  need  not  point  out  any  particular 
answers  as  having  been  unsatisfactoiy,  then  surely  it  is  re- 
quisite that  the  whole  should  be  set  forth,  for  otherwise 
the  Court  has  not  the  means  of  knowing  what  answers  the 

(a)  1  B.  &  Cr.  163.  (c)  1  Mont.&  Ayr.  195. 

{b)  1  B.  &  Adol.  410.  {d)  1  B.  &  Aid.  568. 

t2 
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Exeh.  qf  PUas,  Commissioner  was  in  the  first  instance  dissatisfied  with. 
^  ^  '  '  A  bankrupt  might  be  committed  for  not  answering  satis- 
£z parte  factorilv  a  particular  question:  on  his  being  brought  up 
agam^  that  question  might  be  dropped^  and  a  new  one 
put^  on  which  he  might  be  re-committed;  and  so  on  at 
every  successive  examination:  and  is  the  Court  to  have 
before  it  only  the  last  question  and  answer^  when  judging 
of  the  propriety  of  the  imprisonment  ?  Aihinson's  case  is 
distinguishable^  because  there  it  did  not  appear^  as  it  does 
here^  that  the  bankrupt  had  before  been  committed  in  re- 
spect of  the  previous  examinations. 

Secondly^  there  is  no  valid  warrant  in  this  case.  After 
the  10th  of  November^  the  day  of  the  examination^  on 
which  the  commissioner  refused  either  to  make  any  order 
for  the  bankrupt's  discharge^  or  to  issue  a  warrant  for  his 
re-commitment^  he  was  functus  officio^  and  could  not  on  a 
subsequent  day  give  validity  to  such  a  warrant.  Suppose, 
on  the  examination  of  a  prisoner  before  a  magistrate  on  a 
charge  of  felony^  he  stated  that  he  would  not  commit  him; 
could  he  on  a  subsequent  day  issue  a  warrant  for  his  com- 
mittal^ grounded  on  that  examination?  [Lord  Abinger, 
C.  B. — I  see  no  legal  objection  to  his  issuing  a  warrant  a 
month  after.]  The  commissioner  adjudicated  on  the  matter 
at  the  time^  by  remanding  the  bankrupt  without  a  warrant, 
and  thereby  exercised  his  authority.  [Ro^e,  B. — ^Even  if 
that  were  so^  it  might  give  the  party  a  right  of  action 
for  the  imprisonment  during  the  time  when  there  was  no 
warrant ;  but  the  question  is^  whether  the  sheriff  has  not 
now  a  legal  right  to  detain  him  in  custody.]  The  refusal 
of  the  commissioner  to  issue  a  fresh  warrant  amounted  in 
law  to  a  discharge.  [Parke,  B. — Suppose  the  habeas  cor- 
pus issued^  and  the  sheriff  returned  the  warrant  as  the 
cause  of  detention ;  would  the  fact  of  the  commissioner 
having  said  that  he  would  not  issue  a  warrant  be  any 
ground  of  discharge^  a  valid  warrant  appearing  ?] 

But,  lastly^  a  single  commissioner  has  no  power,  under 
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the  6  &  6  Will.  4,  e.  122,  under  which  this  order  was  Exeh,  of  PUatt 

issued,  to  issue  a  warrant  of  commitment  for  a  longer  '  ^ 

period  than  three  days.    The  59th  section  of  that  statute      Ex  parte 
,        ,,  .  ^  1.  .        ^  .    .  Dauncet. 

empowers  her  Majesty  to  appomt  additional  commissioners 
of  the  Court  of  Bankruptcy,  to  act  in  the  prosecution  of 
fiats  in  the  country,  and  enacts  that  any  one  or  more  of 
such  additional  commissioners  shall  and  may  form  a  dis- 
trict court  of  bankruptcy  for  the  purposes  of  that  act. 
Sect.  46  empowers  such  court  to  proceed  on  the  fiats  pro- 
secuted therein  in  all  respects  as  commissioners  of  bank- 
ruptcy, acting  in  the  prosecution  of  a  fiat  elsewhere  than  in 
the  Ccyrt  ofBanknqftcyy  before  the  passing  of  that  act  might 
have  done;  and  enacts,  that,  in  every  bankruptcy  prose- 
cuted in  any  such  court,  every  such  court  shall  have  all  the 
power,  jurisdiction,  and  authority,  vested  by  any  act  of 
Parliament  in  such  commissioners,  in  all  respects  as  if  such 
court  were  commissioners  of  bankrupt  returned  and  ap- 
pointed under  the  1  &  2  Will.  4,  c.  56.  The  intention  of  the 
legislature  simply  was,  to  transfer  to  the  commissioners  act- 
ing in  these  new  district  courts  the  power  of  the  old  country 
commissioners,  one  of  whom,  under  the  I  &  2  Will.  4,  c.  56, 
s.  7,  could  commit  for  no  longer  period  than  three  days. 

The  case  was  adjourned  in  order  that  Crompton  might 
consider  the  last  point ;  but  now 

Parks,  B.,  said — ^Mr.  Crompton  need  not  argue  the 
question  as  to  the  jurisdiction  of  a  single  commissioner  to 
commit.  The  59th  section  of  the  new  act  expressly  enacts 
that  anif  one  of  the  commissioners  to  be  appointed  thereby 
shall  and  may  form  a  district  court  of  bankruptcy  for  the 
purposes  of  the  act;  and  the  46th  and  52nd  sections  clearly 
transfer  to  such  district  court  all  the  powers  and  jurisdic- 
tion which  might  have  been  exercised  by  the  old  commis- 
sioners sitting  together,  before  the  passing  of  this  act. 

Then,  with  respect  to  the  warrant  itself,  I  think  it  states 
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Bxeh.  of  pien$,  adequate  ground  for  the  oommitment.  Upon  looking  atit^ 
'  ^     we  find  that  the  commissioner  has  adjudged  that  the  bank- 
Ex  parte      rupt  be  committed^  on  the  ground  that  his  answers  to  the 

DaUNCBT.  ^      .  /.  ,    r.  -1   -r 

questions  put  to  him  were  unsatisfactory :  and  I  agree  in 
the  opinion  of  the  commissioner  as  to  some  of  those  an- 
swers, and  think  they  furnished  sufficient  ground  for  re- 
manding the  bankrupt.  The  case  differs  from  that  before 
my  Brother  Coleridge^  where  the  warrant  stated  only  that 
sever^U  of  the  answers  were  unsatisfactory.  But  it  is  said 
that  the  warrant  is  bad,  because  it  does  not  incorporate 
the  answers  given  on  the  former  examinations.  But  it 
appears  to  me  that  the  commissioner  might  consider  the 
proceeding  before  him  in  the  light  of  a  new  examination, 
on  which,  if  the  answers  on  that  occasion  were  unsatisfac- 
toiy  to  him,  he  might  issue  his  warrant,  without  the  ne- 
cessity of  referring  at  all  to  the  prior  examinations.  If, 
indeed,  the  answers  are  unsatisfactory  only  by  reason  of 
their  being  connected  with  the  prior  examinations,  then 
the  whole  ought  to  be  set  out ;  but  that  is  not  the  case  in 
the  present  instance.  Whether  the  bankrupt  was  properly 
in  custody  before  the  warrant  was  regularly  made  out,  is  a 
question  which  we  are  not  called  upon  to  determine;  it  is 
enough  to  say,  that  at  present  he  appears  to  be  in  lawful 
custody.  The  objection  taken  upon  the  affidavits  is,  that 
when  Mr.  Balguy  had  adjudicated,  on  the  10th  of  Novem- 
ber, that  he  would  not  grant  a  warrant,  he  was  functus 
officio,  and  could  not  afterwards  grant  one.  It  is  not  very 
clear  on  the  affidavits  that  he  did  refuse  to  issue  a  war* 
rant :  he  may  have  thought  that  a  formal  re-commitment 
was  unnecessary.  It  is  enough,  however,  to  say  that  the 
bankrupt  is  now  in  custody  under  a  warrant  which  is  suf- 
ficient in  law  to  authorize  his  detention.  It  is  unnecessary 
to  give  any  opinion  whether  Coombe's  case  was  rightly  de- 
cided.   The  rule  must  therefore  be  discharged* 

Gurnet,  B.,  concurred. 
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BoLFE^  B. — ^It  is  sufficient  for  the  determination  of  this  BjoA.  of  PUat, 


1843. 

reason  for  the  detainer:   whether  the  decision  of  Lord      ^  i»rte 
Elaon  m  Coomdes  case  can  be  supported^  it  is  not  necessaxy 


case  to  say^  that  the  warrant  is  vaUd,  and  shews  a  sufficient 
reason  for  the  det 
Eldon  in  (Joambe's  c 
to  give  an  opinion. 


Bule  discharged. 


Patoeni  v.  Campbell.  Nov.  25. 

xN  this  case  Sir  John  Bayley  moved  for  an  interpleader  A  party  cannot 
rule,  calling  upon  Lorenzo  Calvo,  a  merchant  residing  at  Dndcr  the*!n- 
Madrid,  to  appear  and  state  his  claim,  and  to  be  made  a  ^x^^^mxtt' 
defendant  instead  of  the  present  defendant.     The  affidavit  c.  68, 8.  i, 

where  lie  has 

disclosed  the  following  facts : — In  the  year  1834,  Lorenzo  incurred  a  per- 
Calvo  appointed  the  defendant  his  agent  to  receive  pay-  J^° kherof  the 
ment,  in  Mexico,  of  the  proceeds  of  the  cargoes  of  a  ship  contending 
of  which  Calvo  was  owner.     In  1832,  the  defendant  re-      Sembie,  % 
ceived  notice  from  the  plaintifiF  that  Calvo  had  assigned  to  swfng'abroad, 
him  all  the  sums  of  money  that  might  be  due  and  owing  *^51eS\o  w^' 
or  received  on  account  of  the  said  ship :  and  in  pursuance  "  ""^^^  i*»« 

-.  i..rt.    Interpleader 

of  such  notice,  the  defendant  paid  over  to  the  plaintiff.  Act. 
from  time  to  time,  considerable  sums  of  money,  down  to 
the  year  1837.  In  1842,  the  defendant  was  informed  by 
Calvo,  that  he  had  made  a  composition  with  his  creditors, 
and  amongst  them  with  the  plaintiff,  and  at  Calvo^s  re- 
quest, the  defendant  sent  him  an  account  of  the  sums  he 
had  paid  to  the  plaintiff.  On  the  5th  April,  1843,  the 
defendant  received  from  his  agents  abroad  a  bill  of  ex- 
change for  733/.  \Zs.  9d.,  drawn  by  them  against  the 
amount  of  a  dividend  on  the  value  of  a  cargo  of  the  same 
ship;  and  on  the  18th  of  the  same  month  the  defendant 
wrote  to  the  plaintiff,  stating  that  he  should  hold  the  same 
at  his  disposal,  in  virtue  of  his  assignment ;  and  also  to 
Calvo,  informing  him  that  he  should  deliver  the  proceeds  of 
the  bill  to  the  plaintiff  when  it  became  due.     On  the  1st  of 


1843. 
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^«*;^eC^fc««»  May,  the  defendant  received  a  letter  from  Calvo,  in  which, 
after  stating  that  the  plaintiff  had  been  overpaid  his  debt, 
he  expressly  prohibited  the  defendant  from  paying  over 
the  amount  of  the  bill,  or  any  monies  whatever,  to  the 
plaintiff.  The  bill  became  due  on  the  5th  July,  and  the 
defendant  accordingly  retained  the  proceeds  in  his  hands, 
and  refused  to  pay  them  over  to  the  plaintiff,  who  in  con- 
sequence brought  this  action  for  money  had  and  received, 
to  recover  the  amount  thereof.  A  summons  was  taken  out 
by  the  defendant  under  the  Interpleader  Act,  and  heard 
before  Alderaan,  B.,  at  chambers,  calling  upon  the  plaintiff 
and  Calvo  to  appear  and  state  the  nature  and  particulars  of 
their  respective  claims;  but  the  learned  judge  declined  to 
make  any  order,  on  the  ground  that  Calvo  was  a  foreigner, 
residing  out  of  the  jurisdiction  of  the  Court. 

Sir  John  Bayley  now  contended,  that  this  was  a  case  in 
which  the  defendant  was  entitled  to  call  upon  the  parties 
to  interplead,  and  that  he  was  not  precluded  by  his  engage- 
ment to  pay  the  proceeds  of  the  bill  to  the  plaintiff,  having 
made  it  in  ignorance  that  the  plaintiff  had  been  overpaid. 
\Rolf€j  B. — ^There  was  a  case  before  Lord  Chancellor  Co/- 
tenhanty  in  which  this  questioju  was  fully  entered  into,  and 
it  was  held,  that,  if  a  plaintifl^&ii  an  interpleader  suit  has 
incurred  to  one  of  the  defendants  a  personal  obligation, 
independently  of  the  question  between  the  defendants 
themselves,  he  cannot  compel  them  to  interplead  (a).] 

Parke,  B. — ^This  is  not  a  case  for  an  interpleader  rule. 
The  moment  the  defendant  agreed  to  hold  the  bill  for  the 
plaintiff,  it  became  his  bill,  just  as  if  the  defendant  had 
paid  him  so  much  money.  The  case  which  has  been  re- 
ferred to  is  precisely  in  point.    But,  independently  of  that. 


(a)  Crawshay  v.  Thornton,  2  Myl.  &  K.  1.     See  James  v.  Pritchard, 
7  M.  &  W.  216. 
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there  would  be  great  difficulty^  in  the  case  where    the 
claimant  is  a  foreigner^  residing  abroad^  in  doing  justice 
between  the  parties.    It  is  enough^  however,  to  say  that      Patorki 
this  does  not  appear  to  be  a  case  of  interpleader.  Campbbll. 


Alberson,  B. — In  interpleading  matters  we  follow  the 
rule  of  equity :  the  case  which  has  been  referred  to  is  there- 
fore dedsive  of  the  question.  Besides^  I  do  not  see  what, 
right  we  have  to  bar  a  foreigner,  resident  out  of  the  juris- 
diction of  the  Court. 


Gurnet,  B.,  and  Bolfb,  B.,  concurred. 


Rule  refused. 


Festing  and  Others  t?.  Allen  and  Others. 


Nao.  20. 


i\.  BILL  in  Chancery,  and  also  a  bill  of  revivor  and  sup-  A  tesutor, 
plement,  having  been  filed  in  this  case,  the  cause  came  on  certain  free- 
to  be  heard  on  the  10th  of  December,  1842,  before  his  Seldi^^hem 
Honor  Vice-Chancellor  Wigramy  who  ordered  the  follow-  to  truitees,  to 

the  use  of  his 
granddtughteri 
M.H.  J.,  for 
Hfe,  "  and  from  and  after  her  decease,  to  the  use  of  all  and  erery  the  child  or  children  of  her 
the  said  M.  H.  J.  who  thaU  attain  the  age  qf  twenty-one  geare,"  to  hold  as  tenants  in  ofknmon, 
and  not  as  Joint  tenants,  and  to  their  seyeral  and  respectiye  heirs,  &c«  "  And  for  want  of  any 
such  issue,"  he  directed  that  his  trustees  should  stand  possessed  thereof,  in  trust  as  to  one  moiety 
to  permit  A.  J.,  the  wife  of  his  grandson  T.  R.  B.  J.,  to  receive  the  rents  and  profits  during  her 
life  for  the  maintenance  and  education  of  all  and  eyery  the  child  or  children  of  his  said  grandson 
T.  R.  B.  J.,  lawfully  begotten,  who  ihould  attain  the  age  qf  twenty-one  yean,  to  hold  as  tenants 
in  common,  and  not  as  Joint  tenants,  and  to  their  several  and  respectiye  heirs,  5cc.  And  as  to 
the  other  moiety,  to  stand  possessed  thereof  to  the  use  of  S.  R.,  for  life,  and  from  and  after  her 
decease,  to  the  use  of  all  and  every  the  child  or  children  of  the  said  S.  R.,  lawfully  begotten, 
who  should  attain  the  age  qf  twenty -one  yeare,  to  hold  as  tenants  in  common  in  fee. 

The  testator  died  in  1824,  leaving  hira  surviving  his  granddaughter,  the  said  M.  H.  J.,  the 
said  A.', J.,  the  wife  of  the  said  T.  R.  B.  J.,  who  had  four  children,  and  the  said  S.  R.,  who 
had  seven  children.  M.  H.  J.  married  in  1825,  and  died  in  1833,  leaving  three  children,  who 
were  infants  at  the  time  of  her  death.  Some  of  the  children  of  A.  J.  and  S.  R.  attained  the  age 
oftwenty-one. 

Heidt  that  M.  H.  J.  was  tenant  for  life,  with  a  contingent  remainder  in  fee  to  such  of  her 
children  as  should  attain  twenty-one ;  and  as  no  child  had  attained  twenty.one  when  the  par* 
ticnlar  esute  determined  by  her  death,  the  remainder  was  necessarily  devested,  and  the  children 
took  no  interest  in  the  estate  devised. 

Held,  also,  that  the  limitations  over  were  devested  by  the  same  event,  and  that  the  estate 
vested  in  the  heir-at-law. 
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Bxeh.  ofPUat,  ing  casc  to  be  stated  for  the  opinioii  of  the  Barons  of  the 
^^^-        CJourt  of  Exchequer  :— 

Boger  Belk^  the  testator,  being,  at  the  date  of  his  will, 
and  at  the  time  of  his  death,  seised  of  the  inheritance  in 
fee-simple  in  possession  of  divers  freehold  messuages,  lands, 
&c.,  duly  made  and  published  his  last  will  and  testament  in 
writing,  dated  the  7th  of  September,  1821,  duly  executed 
and  attested,  and  which  will,  as  far  as  related  to  the  devise 
of  the  said  real  estates,  was  as  follows :  ^'  I  give  and  devise 
to  George  Allen,  Thomas  Youle,  and  John  Gillatt,  all  and 
every  my  messuages,  lands,  hereditaments,  both  fireehold 
and  copyhold,  and  all  my  other  messuages,  lands,  tenements, 
hereditaments,  and  real  estates  whatsoever  and  whereso- 
ever :  to  have  and  to  hold  the  same  unto  the  said  G.  Allen, 
T.  Youle,  and  J.  Gillatt,  their  heirs  and  assigns,  to  the  uses, 
upon  and  for  the  trusts,  intents,  and  purposes,  and  with, 
under,  and  subject  to  the  powers,  provisoes,  and  declarations 
hereinafter  expressed  and  declared  of  and  concerning  the 
same,  (that  is  to  say),  to  the  use  of  my  dear  wife  and  her 
assigns,  for  and  during  the  term  of  her  natural  life,  if  she 
shall  so  long  continue  my  widow  and  unmarried,  without 
impeachment  of  waste ;  and  from  and  after  her  decease  or 
second  marriage,  which  shall  first  happen,  to  the  use  of  my 
said  granddaughter,  Martha  Hannah  Johnson,  and  her  as- 
signs, for  and  during  the  term  of  her  natural  tife  j  and  &om 
and  after  her  decease,  to  the  use  of  all  and  every  the  child 
or  children  of  her  the  said  Martha  H.  Johnson  who  shall 
attain  the  age  of  twenty-one  years,  if  more  than  one,  equally 
to  be  divided  amongst  them,  share  and  share  alike,  to  hold 
as  tenants  in  common,  and  not  as  joint  tenants,  and  to 
their  several  and  respective  heirs  and  assigns  for  ever,  and 
if  but  one  such  child,  then  to  the  use  of  such  one  child,  his 
or  her  heirs  and  assigns  for  ever.  And  for  want  of  any 
such  issue,  then  it  is  my  will  and  mind,  and  I  do  hereby 
direct,  that  my  said  trustees,  and  the  survivor  of  them,  and 
the  heirs  and  assigns  of  such  survivor,  do  and  shall  stand 
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seised  and  possessed  thereof^  in  trust,  as  to  one  equal  half  ^eh.  of  Pha», 
part  or  share  thereof,  to  permit  and  suffer  Ann  Johnson, 
the  wife  of  my  grandson  Thomas  Roger  Belk  Johnson,  or 
any  other  wife  whom  he  may  happen  to  marry,  to  receive 
and  take  the  rents,  issues,  and  profits  thereof,  for  and  dur* 
ing  the  term  of  her  natural  life,  for  the  maintenance  and 
education  of  all  and  every  the  child  or  children  of  my  said 
grandson  Thomas  Soger  Belk  Johnson,  lawfiQly  begotten, 
who  shall  attain  the  age  of  twenty-one  years,  if  more  than 
one,  equally  to  be  divided  amongst  them,  share  and  share 
alike,  to  hold  as  tenants  in  common,  and  not  as  joint 
tenants,  and  to  their  several  and  respective  heirs  and  as- 
signs for  ever,  and  if  but  one  such  child,  then  to  the  use 
of  such  one  child,  his  or  her  heirs  and  assigns  for  ever. 
And  as  to  the  other  equal  half  part  or  share  thereof,  to 
stand  seised  and  possessed  thereof,  to  the  use  of  the  said 
Sarah  Rhodes,  for  and  during  the  term  of  her  natural  life, 
and  from  and  after  her  decease,  to  the  use  of  all  and  every 
the  child  or  children  of  the  said  Sarah  Rhodes,  lawfully 
begotten,  who  shall  attain  the  age  of  twenty-one  years,  if 
more  than  one,  to  be  equally  divided  amongst  them,  share 
and  share  alike,  to  hold  as  tenants  in  common,  and  not  as 
joint  tenants,  and  to  their  several  and  respective  heirs  and 
assigns  for  ever,  and  if  but  one  such  child,  then  to  the  use 
of  such  one  child,  his  or  her  heirs  and  assigns  for  ever/' 
''  Provided  always,  that  if  either  of  them  the  said  Thomas 
Roger  Belk  Johnson  or  Sarah  Rhodes  shall  happen  to  die 
without  issue  who  shall  attain  the  age  of  twenty-one  years, 
then  and  in  such  case  I  do  hereby  declare,  that  my  said 
trustees  shall  stand  seised  and  be  possessed  of  the  entirety 
of  my  said  messuages,  lands,  tenements,  and  real  estates, 
to  the  use  of  the  survivor  of  them  the  said  Thomas  Roger 
Belk  Johnson  and  Sarah  Rhodes  for  Ufe,  and  from  and 
after  his  or  her  decease,  to  the  use  of  his  or  her  child  or 
children,  in  such  and  the  same  manner  as  the  original  share 
is  hereinbefore  devised  in  trust  for  tiiem.    And  if  both  of 
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Exeh.o/Pieai,  them  the  said  Thomas  Roger  Belk  Johnson  and  Sarah 

1843 

Rhodes  shall  happen  to  die  without  such  issue,  then  to  the 

use  of  Ann  the  wife  of  John  Butt  of  Sheffield  aforesaid, 
draper,  her  heirs  and  assigns  for  ever/'  The  whole  of  the 
will  is  to  be  considered  a  part  of  the  case,  and  may  be  re- 
ferred to  by  any  party  upon  the  argument. 

The  said  Roger  Belk  died  on  the  20th  of  January,  1824, 
leaving  the  said  G.  Allen,  T.  Youle,  and  J.  Gillatt  him  sur- 
viving, and  the  said  J.  Gillatt  has  since  died,  leaving  the 
said  G.  Allen  and  T.  Youle  him  surviving. 

The  said  Roger  Belk  left  him  surviving  Hannah  Belk, 
his  widow,  the  said  Martha  Hannah  Johnson,  Ann,  the  said 
wife  of  the  said  Thomas  Roger  Belk  Johnson,  Sarah,  the  wife 
of  the  said  Charles  Rhodes,  and  Ann,  the  wife  of  the  said 
John  Butt;  and  he  also  left  him  surviving  the  said  Thomas 
Roger  Belk  Johnson,  his  heir-at-law  and  customary  heir. 
The  said  Hannah  Belk  (the  widow  of  the  said  testator) 
died  in  the  lifetime  of  the  said  Martha  Hannah  Johnson, 
and  the  said  Martha  Hannah  Johnson,  on  the  2nd  of  July, 
1825,  intermarried  with  Maurice  Green  Festing,  who  died 
in  1827.  The  said  Martha  Hannah  Festing  (theretofore 
Martha  Hannah  Johnson)  died  in  1833,  leaving  John  Belk 
Festing,  (one  of  the  above-named  plaintiffs),  Henry  Festing, 
(another  of  the  plaintiffs),  and  Thomas  Festing,  (the  plain- 
tiff above  named,  and  who  died  in  December,  1835),  her 
only  children,  and  who  were  then  infants  of  the  respective 
ages  of  six  years,  three  years,  and  one  year,  or  thereabouts. 
The  said  Sarah  Rhodes  is  still  living,  and  has  seven  chil- 
dren, of  whom  four  have  attained  the  age  of  twenty-one 
years,  and  three  are  infants.  The  said  Thomas  Roger 
Belk  Johnson  had  four  children  by  his  wife,  the  said  Ann 
Johnson,  named  in  the  said  will,  namely,  the  above-named 
defendant  J.  Johnson,  who  has  attained  the  age  of  twenty- 
one  years,  and  three  other  children  who  died  infants.  The 
said  Ann  Johnson  died  on  the  24th  of  May,  1824;  and  on 
the  8th  of  November,  1824,  the  said  Thomas  Roger  Belk 
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Johnson  intermarried  with  the  above-named  defendant  Bxck,  of  pigat, 
Ann  Johnson^  and  had  issue  by  her  the  above-named  de-  *  ^ 

fendants  James  Johnson  and  Eleanor  Johnson^  both  of  Fkstino 
whom  are  infants.  The  said  Thomas  Roger  Belk  Johnson  Allbn. 
died  on  the  22nd  of  February,  1837,  having  first  duly 
made  and  published  his  last  will  and  testament  in  writing, 
bearing  date  the  12th  February,  1837,  and  thereby  gave, 
devised,  and  bequeathed  all  his  real  and  personal  estate 
whatsoever  and  wheresoever  unto  the  defendants  Christo- 
pher Booler  and  John  Watson,  and  the  survivor  of  them, 
his  heirs,  executors,  administrators,  and  assigns,  on  certain 
trusts  thereby  declared. 

In  December,  1834,  the  above-named  plaintiffs,  (the  in- 
fant ^children  of  the  said  M.  H.  Festing),  by  their  next 
friend,  filed  their  original  bill  of  complaint ;  and  in  Janu- 
ary, 1842,  the  above-named  plaintiffs  filed  their  bill  of 
revivor  and  supplement,  against  the  several  defendants 
above  named;  and  the  said  causes, "together  with  two  peti- 
tions of  rehearing,  one  presented  by  the  said  plaintiffs,  and 
the  other  presented  by  the  said  defendants  Christopher 
Booler  and  J.  Watson,  came  on  to  be  heard  before  V.  C. 
Wigram,  whereupon  his  Honor  ordered  the  above  case  to 
be  stated  for  the  opinions  of  the  Barons  of  the  Exchequer. 
The  questions  for  the  opinion  of  this  Court  are, — first, 
whether,  upon  the  death  of  the  said  Martha  Hannah 
Festing,  Thomas  Soger  Belk  Johnson,  the  heir-at-law  of 
the  testator,  took  any  and  what  estate  or  interest  in  the 
real  estates  devised  by  the  will,  or  the  rents  and  profits 
thereof.  Secondly,  whether,  upon  the  death  of  the  said 
Martha  Hannah  Festing,  the  plaintiffs,  as  the  infant  chil- 
dren of  the  said  Martha  Hannah  Festing,  took  any  and 
what  estate  or  interest  in  the  real  estates  devised  by  the 
said  wUI,  or  the  rents  and  profits  thereof.  Thirdly,  whe- 
ther, upon  the  death  of  the  said  Martha  Hannah  Festing, 
the  said  Ann  Johnson  and  her  children,  and  the  said 
Sarah  Rhodes  and  her  children,  took  any  and  what  estate 
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or  interesi  in  the  said  estates  devised  by  the  said  will^  or 
the  rents  and  profits  thereof. 

MaUns,  for  the  infant  children  of  Martha  H.  Festing. — 
The  children  of  Mrs.  Festing  took  upon  their  birth  vested 
estates  in  fee-simple]  in  the  premises  in  question^  liable  to 
be  devested  if  they  died  under  twenty-ona  It  is  the  duty 
of  the  Court  to  effectuate  the  intention  of  the  testator^  if 
it  can  be  done  consistently  with  the  rules  of  law^  and  there 
can  be  no  doubt  that  his  first  object  here  was  to  prefer  the 
family  of  Martha  H.  Johnson^  who  afterwards  became  Mrs. 
Festing  j  and  then  to  take  the  other  devisees  in  the  order 
in  which  the  property  is  devised  to  them.  Then^  can  the 
Court  effectuate  that  intention?  It  is  submitted  that  it 
can.  At  the  testator's  death  his  granddaughter  Martha 
Hannah  Johnson  was  unmarried.  She  therefore  at  that 
time  took  an  estate  for  life^  with  a  contingent  remainder 
in  fee  to  her  children ;  and,  as  it  is  a  settled  rule  of  law  that 
there  can  be  no  vested  estate  after  a  contingent  limitation  of 
the  fee  {a),  that  necessarily  made  all  the  subsequent  remain- 
ders contingent  also.  There  was  therefore  a  contingent 
remainder  with  a  treble  aspect ;  if  Hannah  Festing  had 
children,  they  were  to  take  the  fee,  if  not,  it  was  to  go  to 
the  children  of  Thomas  Boger  Belk  Johnson  and  Sarah 
Rhodes,  and  if  their  children  failed,  to  Ann  Butt.  Then 
the  question  is,  did  the  estate  remain  in  contingency  until 
the  children  attained  the  age  of  twenty*one,  and  then 
cease,  or  did  it  vest  in  them  on  their  birth,  liable  to  be 
devested  if  they  did  not  attain  the  prescribed  age?  In 
Doe  d.  Herbert  v«  Selby  (d),  the  devise  was  to  the  testator's 
son  George  for  life,  and  after  his  decease  to  his  children 
and  their  heirs  for  ever,  as  tenants  in  common ;  but  if  his 
son  George  should  die  without  issue,  or  leaving  issue,  and 
such  child  or  children  should  die  before  attaining  the  age 


(a)  FeBrne*sC.  R.225. 


(6)  2  B.  &  Cr.  926. 
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of  twenty-one  years^  or  without  lawfiil  issue^  then  he  gave  e^cH,  ofPUat^ 
and  devised  the  same  estates  to  three  other  persons  as  *  ^ 


tenants  in  common  in  fee.  After  the  testator's  deaths  his  Festino 
son  Greorge  suffered  a  recovery  and  died  a  bachelor;  and  it  All'sn. 
was  held^  that  in  that  event  the  devise  over  must  take 
effect,  if  at  all,  as  a  contingent  remainder,  and  was  there- 
fore defeated  by  the  destruction  of  the  particular  estate 
which  supported  it  by  the  recovery.  It  was  there  con- 
tended that  the  ultimate  devisees  took  by  way  of  executory 
devise,  or  vested  remainder ;  but  Bayley,  J.,  says :  '^  It 
is  dear,  that,  where  a  devise  may  operate  as  a  contingent 
remainder,  it  cannot  be  considered  as  an  executory  devise.  . 
If  a  fee  be  given  by  way  of  vested  limitation,  but  deter- 
minable, a  remainder  after  that  must  be  an  executory  de- 
vise ;  but  if  a  fee  is  limited  in  contingency,  and  upon 
failure  of  that  the  estate  is  given  over,  that  is  a  contin- 
gency with  a  double  aspect ;  and  if  the  estate  vests  in  the 
one,  it  cannot  in  the  other :  Loddington  v.  Kime  (a).  But  it 
may  happen  that  an  estate  may  be  devised  in  either  of  two 
events ;  and  that  in  one  event  the  devise  may  operate  as  a 
contingent  remainder,  in  the  other  as  an  executory  devise. 
Thus,  if  Oeorge  had  left  a  child,  a  determinable  fee  would 
have  vested  in  that  child,  and  then  the  devise  over  could 
only  have  operated  as  an  executory  devise.  But  George 
having  died  without  having  had  a  child,  the  first  fee 
never  vested,  and  the  remainder  over  continued  a  con- 
tingent remainder.^'  And  then,  after  stating,  that,  in  the 
event  which  had  happened,  the  devise  to  the  testator's 
other  children  did  not  operate  by  way  of  executory  devise, 
he  concludes  by  stating  his  opinion  to  be,  ''  that  George 
Herbert  took  an  estate  for  life  only,  and  that  his  children, 
if  there  had  been  any,  would  have  taken  afee;^*  but  in  the 
event  which  had  happened,  the  remainder  over  was  con- 
tingent, and  defeated  by  the  destruction  of  the  particular 

(a)  3  Lev.  431. 
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Ejceh.  of  Pieoi,  estate.  Now  that  is  the  construction  to  be  pnt  upon  this 
will,  and  would  carry  out  the  intention  of  the  testator. 
The  difficulty  is  introduced  by  the  words  "  who  shall  attain 
the  age  of  twenty-one  years.*'  Taking  that  strictly  gram- 
matically, it  would  certainly  appear  as  if  it  meant  that  they 
were  to  take  only  in  the  event  of  their  attaining  the  age  of 
twenty-one ;  but  courts  of  law  do  not  look  at  limitations  of 
this  kind  in  the  same  way  that  a  grammarian  would,  but 
endeavour  to  put  such  consti*uction  upon  them  as  will  ef- 
fectuate the  intention  of  the  testator,  although  it  may  not 
be  in  accordance  with  the  strict  grammatical  sense  of  the 
words  used.  They  have,  therefore,  fix>m  the  time  of  Boras- 
ion^s  case  (a)  downwards,  been  in  the  constant  habit  of 
construing  words  making  devises  contingent  on  the  de- 
visees attaining  a  particular  age,  as  creating  conditions 
subsequent,  so  as  to  defeat  the  estate  if  the  devisees  do  not 
ultimately  attain  the  prescribed  age,  and  not  as  condi- 
tions precedent  to  the  vesting  of  the  estates.  This  has  been 
done  in  order  to  avoid  the  inconvenience  which  would  arise 
from  the  failure  of  limitations  like  this  by  the  destruction 
and  expiration  of  particular  estates,  while  the  devisees  in 
remainder  were  under  the  prescribed  age.  Such  inconve- 
nience could  not  be  more  strongly  shewn  than  in  the  pre- 
sent case ;  for  if  the  estates  of  the  children  of  Hannah 
Johnson  remained  in  contingency  till  they  attained  twenty- 
one,  the  right  to  the  property  is  altogether  lost  in  conse- 
quence of  the  death  of  their  mother  while  they  were  under 
age,  since  it  is  an  inflexible  rule  that  a  contingent  remain- 
der must  vest,  at  the  latest  moment,  at  the  expiration  of  the 
particular  estate  which  supports  it;  and  the  same  might 
have  happened  with  respect  to  the  two  next  families  in  the 
order  of  the  limitations,  if  the  parents  had  been  then  dead, 
and  their  children  had  been  under  age;  and  thus  Mrs. 
Butt,  the  last  object  of  the  testator's  bounty,  would  have 

(a)  3  Co.  19. 
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taken  the  estate,  to  the  exclusion  of  all  those  for  whom  the  Exeh.  of  PUas, 

testator  intended  it  in  preference  to  her.  On  these  grounds     ^      _  * 

it  is  that  the  courts  have  been  so  anxious  to  reject  words 

creating  a  contingency  upon  a  devisee  attaining  a  particu- 

larage.  There  arethree  classes  of  cases  on  this  subject.  First, 

where  a  chattel  interest  is  bequeathed  until  the  devisee  at^ 

tains  a  particular  age,  and  then  to  him.  The  first  case  of  this 

class  is  Baraitoris  case,  where  it  was  held,  that  the  remainder 

vested  in  the  devisee,  though  he  never  attained  twenty-one. 

The  authorities  on  this  subject  are  collected  in  Fearne  on 

Contingent  Remainders,  241,  commencing  with  Baraston^s 

case,  and  there  it  is  stated,  that  these  expressions,  as  to 

attaining  a  particular  age,  do  not  constitute  conditions 

or  contingent  limitations,  but  only  denote  the  time  when 

the  remainder  is  to  vest  in  possession ;  as  in  Mansfield  y. 

Dugard  [a),  GoodiUle  v.  Whitby  (b),  and  Denn  v.  Satter- 

ihwaUe(c).  And  Doe  v.  Lea  {d)  is  another  case  of  the  same 

kind,  where  the  distinction  was  noticed  with  respect  to  the 

words  "when''  and  "then,"  &c.,  as  only  denoting  the 

time  of  vesting  in  possession.     Warier  v.  Hutchinson  {e)  is 

to  the  same  effect.    The  same  principle  was  also  acted 

upon  in  the  recent  case  of  Doe  d.  Cadogan  v.  Ewart  (/). 

These  were  cases  of  an  individual,  not  of  a  class,  and  it  was 

held  not  to  be  a  condition  precedent  but  subsequent,  and 

that  the  parties  took  immediately,  and  before  attaining 

twenty-one.    A  second  class  is,  where  a  life-estate  is  given, 

with  remainder  to  a  devisee  or  to  a  class  of  persons,  if, 

upon,  or  when,  he  or  they  shall  attain  a  particular  age,  with 

a  gift  over  upon  his  or  their  dying  under  that  agej  as 

in  Edwards  v.  Hammond  {g),  (which  is  correctly  stated  in  a 

note  to  Fearne  on  Contingent  Remainders,  p.  245),  and 

(a)    Fearne,   245  ;  1  £q.  Ab.        (e)  1  B.  &  C.  721;  3D.&R.58. 
195.  (/)  7  Ad.  &  EIL  636 ;  3  N.  &  P. 

(h)  1  Burr.  245.  197. 

(c)  1  Yf.  Bl.  519.  {g)  3  Lev.  132;  2  Show.  398. 

(d)  1  T.  R.  41. 

VOL.  XII.  U  H.  W. 
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Bgdi.9fPUas,  Bramfield  y.  Crmoder(a\  where  the  deyiaees  were  held  to 
"^  *  .  take  vested  remainders.  Those  were  cases  of  indiy'.daais, 
but  in  Doe  d.  Roake  y.  Nawell  {b),  the  devise  was  to  a  class 
of  persons ;  to  J.  S.  for  life>  and  on  his  decease  to  and 
among  his  (the  testator's)  children  equally^  at  the  age  of 
twenty-one^  and  their  heirs,  as  tenants  in  common;  but  if 
only  one  child  should  live  to  attain  such  age,  to  such  child 
and  his  or  her  heirs,  at  his  or  her  age  of  twenty*one ;  and 
in  case  J.  S.  should  die  without  issue,  or  such  issue  should 
die  before  twenty-one,  then  over ;  and  it  was  held  that  the 
children  took  a  vested  remainder  on  their  birth.  Lord 
Ellenboraugh,  C.  J.,  there  said,  "  I  think  this  case  concluded 
by  Bromfield  v.  Crowder,  which  was  very  fully  considered  ^' 
and  after  stating  that  case,  and  the  case  of  Doe  d.  Httni  v. 
Moore  (c),  (which  was  an  immediate  devise  of  the  testator's 
real  estate  in  fee  to  J.  Moore  when  he  attained  twenty-one, 
but  in  case  he  died  before  twenty-one,  then  to  his  brother, 
and  where  it  was  held,  that  J.  Moore  took  a  vested  estate) ; 
he  adds,  "  so  that  it  appears,  whether  the  devise  be  in  re- 
mainder or  an  immediate  devise,  there  is  no  substantial  dis« 
tinction.''  That  is  a  case  shewing  the  convenience  of  hold* 
ing  that  the  estate  vests  early,  and  it  decided  that  the  estate 
vested  in  the  children  upon  their  birth.  So  in  the  recent 
case  of  Doe  d.  Dolley  v.  fVard(d),  where  the  devise  was  to 
the  testator's  daughter  Sarah  for  life,  and  after  her  decease 
"  to  such  of  her  children  as  she  now  has  or  may  have,  if  a  son 
or  sons,  at  his  or  their  ages  of  twenty-three,  if  a  daughter  or 
daughters,  at  her  or  their  ages  of  twenty-one''  in  fee;  and 
then  over,  if  all  the  children  of  Sarah  should  die  under  the 
prescribed  ages ;  Sarah  having  survived  the  testator,  and 
died  leaving  children,  it  was  held,  that  they  took  a  vested  in- 
terest on  her  death.  The  substance  of  the  limitation  is  the 
same  here;  all  are  to  take  finally.  Those  are  decisions  that 


(a)  1  N.  R.  313.  (c)  14  East,  601. 

(6)  1  Mau.  Si  Selw.  327.  {d)  9  Ad.  &  £11.  582;  1  P.  &  D.  568. 
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words  wbioh  grammarians  would  construe  to  imply  a  con-  B*€h.  of  Pleat, 


tingency,  lawyers  have  interpreted  otherwise^  to  effect  the 
intention  of  the  testator.  In  substance  there  is  no  distinc- 
tion between  cases  where  the  words  are,  if  a  class  of  per- 
sons shall  attain  a  particular  age^  and  those  where  the  words 
are,  who  shall  attain  such  age.  There  is  a  third  class  of 
caaes^  where  the  devise  ii  to  a  person  or  class  of  persons  at 
a  particular  age,  or  if  or  upon  attaining  a  particular  age, 
without  any  preceding  estate,  but  directing  the  gift  to  go 
over  if  the  devisee  do  not  attain  the  age  prescribed.  Of 
that  class  Doe  d.  Hunt  v.  Moare^  before  stated,  is  the  first. 
That  case  has  certainly  been  doubted  by  lawyers  of  great 
eminence,  and  particularly  by  Lord  Broughamy  in  the  re- 
cent case  of  Phipps/y.  Ackers,  in  Dom.  Proc.  (a).  In  that 
case,  the  Lord  Chancellor  states  that  the  object  of  their 
lordships  was,  that  the  learned  Judges  should  review 
the  cases  of  Doe  v.  Moore,  as  well  as  BromfieU  v.  Crowder, 
and  other  cases  of  that  class ;  and  it  was  considered  by 
them  accordingly,  and  the  unanimous  opinion  of  the 
Judges  was  delivered  by  Tindal,  C.  J.,  affirming  those  de- 
cisions. After  stating  the  case,  Tindal,  C.  J.,  says, ''  It  is 
not  necessary  for  us  to  say  what  would  be  the  legal  effect 
of  a  simple  devise  to  A.  and  his  heirs,  when  or  if  he  shall 
attain  twenty-one,  without  any  concomitant  provisions, 
calculated  to  shew  whether  the  testator  did  or  did  not 
mean  to  treat  the  attaining  twenty-one  as  a  condition  pre- 
cedent. In  such  a  case,  Mr.  Feame  may  be  right  in  the 
opinion  found  among  his  posthumous  works,  that,  until 
the  devisee  attains  the  prescribed  age,  he  takes  no  interest 
whatever  in  the  devised  lands.  But  whatever  might  be 
the  true  meaning  of  such  a  devise,  if  it  should  occur  by  it- 
self, there  is  ample  authority  for  saying  that  such  may 
from  the  context  be  taken  not  to  indicate  the  time  when  the 
estate  is  to  vest,  but  to  point  out  an  event,  on  the  happen- 

(a)  3  a.  &  Fid.  703. 

u2 
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Esdk.  tf  Pleas,  ing  of  whicb  an  estate  already  vested  is  to  be  devested  in 
.  ^  .  fiiYOur  of  some  other  person/'  And  then,  after  stating  that 
FuTMo  ''the  cases  appear  to  be  resolvable  into  two  classes;  firsts 
Allbk.  those  in  which  the  Conrts  have  relied  on  the  circnmstance 
that  the  estate  prior  to  the  attainment  of  the  age  of  twenty- 
one  has  been  given  to  some  other  person/'  as  in  Goodiiile  v. 
fVkUby,  Barasion's  case,  and  Mansfield  v.  Dufford; ''  and,  se* 
condly,  those  cases  in  which  the  estates  have  been  given  over 
in  the  event  of  the  devisee  dying  under  twenty-one/'  as  in 
Edwards  v.  Hammond,  Bromfield  v.  Crowder,  and  Doe  d.  Hunt 
V.  Moore;  his  lordship  observes,  as  to  the  second  class,  as 
follows :  **  The  second  class  of  cases  goes  on  the  principle 
that  the  subsequent  gift  over,  in  the  event  of  the  devisee 
dying  under  twenty-one,  sufficiently  shews  the  meaning  of 
the  testator  to  have  been  that  the  first  devisee  should  take 
whatever  interest  the  party  claiming  under  the  devise  over 
is  not  entitled  to ;  which  of  course  gives  him  the  imme^Saie 
interest,  subject  only  to  the  chance  of  its  being  devested  on 
a  future  contingency.  Whether  the  doctrine  on  which 
the  second  class  of  cases  has  rested  was  originally  altoge- 
ther satisfactory,  is  a  point  which  we  need  not  discuss.  It 
is  sufficient  to  say  that  it  clearly  has  been  established  and 
recognized  as  a  settled  rule  of  construction/'  And  al- 
though Lord  Brougham  said,  that,  had  the  question  been 
new,  he  should  have  held  the  decision  in  Doe  v.  Moore  to 
have  been  erroneous,  yet  he  concurred  in  affirming  the 
judgment.    That  case,  therefore,  settled  the  question. 

But  the  defendants  will  probably  rely  upon  Duffield  v. 
Duffidd  {a),  which  is  one  of  a  fourth  dass  of  cases,  where 
there  is  no  preceding  estate,  and  no  gift  over.  But  in 
that  case,  the  contingency  was  not  only  the  attaining  the 
age  of  twenty-one,  but  the  party's  attaining  that  age  and 
changing  his  name ;  and  if  that  had  been  held  a  condition 
subsequent,  the  heir  and  devisee  might  have  obtained  the 

(a)  3BIigh,  N.S.,  20. 
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estate,  and  held  it  all  his  life  without  performing  the  con*  ^^'  rf  Pita»^ 
dition.  Bussell  v.  Buchanan  (a)  will  also  be  relied  upon ; 
but  there  the  testator  expressly  said,  by  his  codicil,  that 
neither  the  devisee  for  life,  nor  any  of  his  issue,  should 
take  or  be  considered  as  entitled  to  a  vested  estate  or  in* 
terest,  unless  or  until  they  attained  twenty-one ;  and  this 
Court  considered  that  they  could  not  hold  the  estate  to 
be  vested  at  a  period  when  the  testator  expressly  de- 
clared that  it  should  not  be  so.  Some  have  thought  it 
would  have  been  better  even  in  that  case  to  have  held  that 
by  "  a  vested  estate  or  interest,''  the  testator  meant  abso* 
bdehf  or  finally  vested,  so  as  to  allow  the  estates  to  vest  in 
the  children  on  their  birth,  liable  to  be  devested  if  they 
died  under  age,  which  is  the  construction  contended  for  in 
this  case;  but,  however  that  may  be,  it  is  clear  that  the 
express  declaration  of  the  testator,  that  the  estates  should 
not  vest,  distinguishes  it  from  this,  where  the  intention  to 
postpone  the  vesting  is  only  to  be  collected  from  a  form  of 
limitation  precisely  the  same  in  effect,  though  a  little  dif- 
ferent in  expression,  as  the  limitations  in  most  of  the  cases 
cited,  and  particularly  in  Bromfield  v.  Crowder  and  Doe  v. 
Nowell,  in  which  they  were  held  to  create  vested  estates, 
liable  to  be  devested  if  the  devisees  died  under  the  pre- 
scribed  age.  Doe  v.  NoweU  strongly  shews  the  propriety 
of  the  construction  which  the  Courts  have  put  on  devises 
of  this  nature ;  for  in  that  case,  the  recovery  suffered  by 
the  tenant  for  life  during  the  minority  of  his  children 
would  have  altogether  defeated  the  right  to  the  estate,  if 
the  limitation  to  them  had  been  held  to  remain  in  contin- 
gency till  they  attained  twenty-one ;  as,  in  this  case,  the 
death  of  Hannah  Festing  will  have  prevented  the  pos- 
sibility of  her  children  ever  becoming  entitled  to  this 
estate,  should  the  Court  hold,  that  they  could  not  take 
vested  interests  till  they  came  of  age,  hers  being  the  only 

(a)  2  C.  &  M.  561. 
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Eni.  rfPUm^  estate  which  could  support  the  oontiiiffent  remainders  to 
-      ^      -»     tnein. 

Pbstiks  The  other  side  will,  no  doubt,  rely  upon  Ltaeh  r.  JRoMit- 

AiLk.  jra  (a),  BM  y.  Priichard  (»),  JVoraMm  v.  JVoraMm  (e),  and 
other  cases  of  that  description,  which  have  occurred  in 
the  Court  of  Chancery;  but  all  those  eases  lebite  to  per- 
sonal property  only,  and  havi^  therefore,  no  application 
to  this;  for  it  may  at  once  be  conceded,  that  whatever  be 
the  form  of  expression  in  gifts  of  personalty,  whether  it 
be,  if,  or  when,thel^;atee  attain,  or  to  him  at,  apardcular 
age,  or  to  those  who  shall  attain  m  particular  age,  they 
will  all  equally  make  the  gifts  contingent ;  and  the  reason 
is,  that  in  personal  property  there  is  no  danger  of  the 
fidlure  of  oonting^it  remainders  or  estates,  by  the  ezpirm- 
tion,  forfeiture,  or  destruction  of  particular  estates ;  and 
as  the  reasons  for  putting  m  construction  upon  the  Emit-' 
ations,  which  is  certainly  opposed  to  the  strict  gram* 
matical  sense  of  the  words,  does  not  exist,  Ae  Court  have 
very  reasonably  and  properly  refused  to  do  so.  In  BmU 
y.  Priichardf  which  will,  no  doubt,  be  mudi  relied  on  upon 
the  othor  side,  Ae  gift  was '' to  thediildrenof  A.whoshaIl 
attain  twenty-four,''  and  Lord  Oxford  expressly  guards 
himself  against  being  supposed  to  decide  anything  with 
reqpect  to  the  effect  of  the  limitatioii  on  the  real  estate  and 
guardedly  confines  his  decision  to  the  personal  estate  only. 
It  may  therefore  be  conceded,  that  in  every  one  of  the  cases 
cited,  in  which  the  Courts  have  held  estates  to  be  vested 
under  words  which  imported  that  the  devisee  waa  to  take 
mbf  on  attaining  m  particular  age,  the  words  would  have 
been  construed  in  their  natural  or  grammatical  sense,  if  the 
subject  of  the  gift  had  been  personal  prc^erty.  It  is  in 
vain,  therefore,  to  cite  dedsions  on  beiiuests  of  personal 
estate  as  applicable  to  this  case. 

The  Courts  having,  then,  gone  to  the  lengAs  they  have 

(a)  2  Merir.  363.         {h)  1  Rint.  213.         (r)  10  Sim.  50. 
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in  supportdng  limitations  of  this  nature,  it  is  of  the  greatest  Bseh.  ofPbatt 


importance  that  the  principles  they  have  adopted  should 
not  be  departed  from  on  account  of  a  mere  minute  Tariation 
in  the  form  of  the  expression  of  the  gift ;  and  it  is  submitted 
that  there  can  be  no  substantial  distinction  between  a  de- 
vise to  the  children  of  A.  at  twenty-one,  which  in  Doe  v. 
NoweU  was  held  to  vest  at  birth,  both  in  the  K.  B.  and 
in  Dom.  Proc.  (a),  and  a  devise  to  the  children  of  A.  who 
9haU  attain  twenty-one.  This  is  the  form  of  limitation 
which  is  universally  adopted  with  regard  to  personal  pnv- 
perty  by  the  most  experienced  conveyancers,  and  it  is 
also  of  very  frequent  occurrence  with  regard  to  real  estate ; 
and  on  that  account  this  is  a  question  which  may  be  of 
the  highest  importance  to  any  family  in  the  kingdom. 
For  suppose  a  testator,  having  an  infant  family,  to  devise 
his  real  estates  to  his  wife  for  her  life,  with  remainder 
to  his  children  who  shall  attain  twenty-one,  and  if  he 
Aould  not  have  any  such  child,  then  to  his  collateral  re- 
latives ;  if  such  a  limitation  is  to  be  held  to  create  contin- 
gent remainders,  which  remain  in  contingency  till  the 
devisees  come  of  age,  the  consequence  must  be  that,  if 
the  wife  die  while  the  children  are  under  age,  the  estate 
will  necessarily  go  over  to  the  collateral  relatives  of  the  tes- 
tator, to  the  exclusion  of  his  own  children,  because  the  only 
particular  estate  which  supported  the  contingent  remain- 
der to  them,  namely,  the  life  estate  of  the  wife,  has  expired 
before  they  are  capable  of  taking.  Such  cases  are  by  no 
means  uncommon ;  and  the  possibility  of  their  occurrence, 
if  the  construction  which  is  to  be  contended  for  on  l^e 
other  side  shall  prevail,  shews  the  wisdom  of  the  old  lawyers, 
from  whom  most  of  the  principles  of  law  applicable  to  rea;l 
property  are  derived,  in  adopting  a  construction  as  to  those 
apparent  contingent  gifts  which  prevents  that  possibility. 
On  the  other  hand,  if  the  construction  which  is  now  con- 

(a)  5  Dow,  202. 


1843. 
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Exeh,  pf  Pleat,  tended  for  be  adopted,  namely,  that  the  estate  should  vest 

'  ^     in  the  children  at  their  birth,  liable  to  be  devested  if  they 

Fbstino      die  under  age,  the  utmost  inconvenience  or  mischief  that 

Allxn.       can  happen  is,  that  those  who  were  the  primary  objects, 

and  if  they  had  been  his  children,  instead  of  his  great 

grandchUdren,  must  be  presumed  to  be  the  only  objects,  of 

the  testator's  bounty,  will  have  the  possession  of  the  estate 

a  little  earlier  than  he  may  be  presumed  to  have  intended 

them  to  have  it,  while  under  the  contrary  construction  they 

can  never  have  it  at  all,  and  it  will  necessarily  go  over  to 

those  who  were  only  the  secondary,  to  the  exclusion  of 

those  who  were  the  primary,  objects  of  his  solicitude. 

On  these  grounds  it  is  submitted,  that  it  will  best  effec- 
tuate the  intention  of  the  testator,  and  be  most  in  accord- 
ance with  the  long  line  of  authorities  which  have  been 
cited  on  cases  of  this  nature,  to  hold  that  the  children  of 
Hannah  Festing  took  vested  remainders  in  fee  as  they  came 
into  existence,  liable  to  be  devested  if  they  died  under  age. 
The  consequence  of  that  construction  will  be,  that  Hannah 
Festing  originally  took  an  estate  for  her  life,  with  contin- 
gent remainders  to  her  children  in  fee,  with  alternate  con- 
tingent remainders  to  the  other  devisees,  in  the  event  of 
Hannah  Festing  having  no  children  bom;  with  an  executory 
devise  over  to  them  if  she  had  children  born,  and  they  died 
under  age,  according  to  the  doctrine  laid  down  by  Bayley,  J., 
in  Doe  v.  Selby  (a) ;  and  that  the  alternate  contingent  re- 
mainders over  failed  by  the  birth  of  Hannah  Festing's 
children,  but  that  the  enjoyment  of  the  estate  is  secured  to 
them  by  the  executory  devise  over  to  them,  if  the  plaintiff 
should  die  under  age :  and  thus  every  part  of  the  testator's 
intention  will  be  effectuated. 

[He  then  went  into  an  argument  to  shew  that,  if  the 
Court  should  be  of  opinion  that  the  gifts  to  the  plaintiffs 
were  contingent,  and  that  they  were  consequently  incapa- 

(a)  2  B.  &  C.  926. 
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ble  of  takings  the  consequence  must  be,  that  the  next  class  Eseh,  qfPieoi, 
of  devisees  must  take,  and  that  the  heir-at-law  could  not,     ^  ^^^'  . 
under  any  view  of  the  case,  be  entitled ;   and  he  cited       Fsstino 
J'earne's  C.  R.  225 ;  Id.  510;  Jonea  v.  TFestcomb  (a),  Mea^       ai1'.n. 
4ow$  V.  Parry  (*),   Mackinnon  v.  Sewell  (c),   Wilson  v. 
Mount  (d);  but  as  this  branch  of  the  agreement  does  not 
relate  to  appoint  of  so  much  importance,  and  the  Court  did 
not  so  fully  enter  into  that  part  of  the  question,  it  is  not 
thought  necessary  to  report  it  more  fully.] 

Smythe,  for  Ann  Johnson  and  all  the  representatives  of 
Thomas  Roger  Belk  Johnson,  adopted  the  general  argu- 
ment which  had  been  submitted  to  the  Court  in  favour  of 
the  children  of  Mrs.  Festing.  He  contended  further,  that 
the  trustees  took  the  legal  estate  in  fee,  citing  Doe  d.  Cotiu 
pere  v.  Hicks  (e).  Doe  d.  Tonikym  v.  WtUan  (/),  Houston  v. 
Hughes  {g),  and  Barker  v.  Greenwood  (A),  and  therefore 
that  the  contingent  trust  limitations  did  not  require  a 
preceding  particular  estate  of  freehold  to  support  them : 
Hopkins  v.  Hopkins  (t). 

Butt,  for  Mrs.  Rhodes  and  her  children,  contended^  that 
there  was  a  difference  between  cases  where  the  devise  is  to 
children  **  if  or  **  when  '^  they  shall  attain  a  particular 
age,  and  to  those  ''  who ''  shall  attain  a  particular  age.  In 
Neunnan  v.  Newman  (Jc\  where  a  testator  devised  his  real 
estates  to  trustees,  in  trust  for  his  son  for  life,  and  after 
his  son's  death,  in  trust  to  sell  and  stand  possessed  of  the 
proceeds  in  trust  for  all  his  grandchildren,  the  children  of 
his  son  and  three  daughters,  (whom  he  named),  w?m  should 


(a)  1  Eq.  Ca.  Ab.  245.  {g)  6  B.  &  C.  403;  9  D.  &  R.464. 

(b)  1  Veij.  &  R  124.  {h)  4  M.  &  W.  431. 

\e)  2  My].  &  K.  202.  (t)  Feame,    Cont.   Rem.  304 ; 

{d)  2  Beav.  397.  Hayes's  Conveyancing,  5th  ed., 

(e)  7T.  R.433.  vol.  1,  p.  84. 

(/)  2  R  &  Aid.  84.  {k)  10  Sim.  51. 
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SxcL  Iff  Pha9,  attain  the  age  of  twenty-four  years;  the  son  and  dangkters 
^  *^  •  ^  had  children  living  at  the  death  of  the  testator,  but  none 
PB8TINO  bom  afterwards :  it  was  held^  that  the  trust  for  the  grand- 
Allxn.  children  was  void  for  remoteness.  In  that  case  the  Vice- 
chancellor  Eays  :  ^^  In  Borastan's  case  {a),  and  in  the  other 
cases  of  the  same  class,  there  was,  in  the  first  place,  a  gift 
to  the  party  intended  to  take ;  and  then  followed  the  words^ 
'  at,  if,  or  when/  that  party  shall  attain  a  particular  age : 
and  it  was  held,  that  these  words  were  used  merely  for  the 
purpose  of  pointing  out  the  time  at  which  the  devisee  was 
to  take  in  possession.  But  in  the  case  now  before  me, 
there  is  no  gift  except  to  such  of  the  testator's  grand- 
children as  shall  sustain  the  character  of  attaining  the  age 
of  twenty-four.  The  attainment  of  that  age  is  part  of  the 
constitution  of  the  character  of  the  original  tak^.''  That 
decision  is  in  point  in  the  present  case. 

W.  T.  S.  Daniel,  for  the  devisees  of  the  heir-at-law. — 
1.  The  diildren  of  Hannah  Festing  are  not  entitled,  be- 
cause, at  her  death,  they  had  not  attained  the  age  of 
twenty-one  years.  The  attainment  of  the  age  is  part  of 
the  description  of  the  devisee.  The  numerous  cases  cited 
on  the  part  of  the  plaintiffs,  to  shew  that  words  of  contin- 
gency as  to  the  time  of  taking  do  not  prevent  the  devise 
vesting,  are  aU,  from  Borastan'e  case  down  to  Phipps  v. 
AekerSf  cases  in  which  the  devise  was  to  an  individual  in 
an  unascertained  class.  Dujjield  v.  Duffield  {b)  established 
the  distinction,  that,  where  the  words  of  contingency 
affected  not  merely  the  time  of  enjoyment,  but  the  de- 
scription of  the  individual  to  take,  the  devise  was  contin-> 
gent.  Leake  v.  Robinson  (c),  Bvtt  v.  Pritchard  (d),  Jones 
V.  MackUwain  {e),  Newman  v.  Newman  (/),  are  instances  of 


(a)  3  Rep.  19.  {d)  1  Rum.  213. 

(6)  3Bli.N.S.20.  («)  Id.  221. 

(c)  2  Meriv.  363.  (/)  10  Sim.  51. 
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the  application  of  this  distinction ;  and  Phipps  v.  Ackem  excK  of  pu<u^ 
also  recognizes  and  upholds  it.    The  ease  of  Russell  ▼•         ^^^* 
Buchanan  (a)  is  precisely  in  point. 

2.  If  the  plaintiffs  cannot  take,  the  will  fails  altogether^ 
mnd  the  heir  is  entitled.    The  limitations  are  strictly  l^al: 
they  are  by  way  of  nse  to  take  effect  out  of  the  seisin 
vested  in  the  devisors  Allen,  Youle,  and  Oillatt ;  and  the 
Statute  of  Uses  is  applicable  to  wills :  Gilbert  on  Uses,  806; 
Doe  V.  Colyear  (£).    Being  legal  estates,  if  they  might  take 
effect  as  remainders,  they  shall  never  (according  to  the 
well-known  rule)  be  construed  as  executory  devises.    They 
could  have  taken  effect  as  remainders :  thus,  if  any  child  of 
Hannah  Festing  had  attained  twenty-one,  the  first  alter* 
native  contingent  remainder  in  fee  in  favour  of  her  children 
would  have  taken  effect;  or  if  Hannah  Festing  had  died 
without  a  child,  then  the  alternative  contingent  remain- 
ders in  favour  of  Ann  Johnson  and  her  children,  and 
Sarah  Rhodes  and  her  children,  would  have  taken  effect. 
But  in  the  event  that  has  happened,  the  children  of  Han- 
nah Festing  cannot  take,  because  they  do  not  answer  the 
description;  and  the  remainders  over  cannot  take  effect,  be* 
cause  the  event  upon  which  they  are  limited  to  arise,  namely, 
the  death  of  Hannah  Festing  without  leaving  a  child  who 
shall  attain  twenty-one,  had  not  been  accomplished  at  her 
death;  because  non  constat  but  that  some  one  or  more  of 
her  children  might  attain  twenty-one.    And  as  the  alter* 
native  limitations  to  the  children  of  Hannah  Festing,  Ann 
Johnson,  and  Sarah  Rhodes,  respectively,  were  contingent 
limitations  in  fee,  the  ultimate  limitation  to  Ann  Butt 
was  contingent  dlso :  the  whole  will,  therefore,  failed:  and 
upon  these  two  points,  as  well  as  the  first,  the  present  case 
is  not  distinguishable  from  RusseU  v.  Buchanan.    The  au« 
thorities  cited  on  the  other  side,  to  shew  that  if  the  plain- 
tiffs could  not  take,  the  other  parties  might,  namely,  Jones  v. 

(a)  2  Cr.  &  M.  561,  (h)  1 1  East,  377. 
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^eh.  0/  PUat,  TVesicomb  {a),  Meadows  ▼.  Parry  {b),  Machmnon  v.  SeweU{c)i 
and  fVUson  v.  Mount  {d),  are  cases  either  of  executory  de- 
vises or  bequests  of  personalty,  and  therefore  have  no 
application  to  a  case  like  the  present,  of  a  strict  legal  con- 
tingent remainder,  which  can  only  take  effect  upon  the 
happening  of  the  very  event  upon  which  it  is  limited,  and 
must  fail  if  such  event  does  not  happen  eo  instanti  the 
preceding  particular  estate  of  freehold,  upon  which  it  de- 
pends, expires  or  is  determined.  See  Avelyn  v.  fVard  (e), 
Sheffield  V,  Lord  Orrery  (/),  Shuldham  v.  Smith  {g),  Feame's 
Cont.  Bern.  6. 

Maline  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

BoLFE,  B. — This  case,  sent  for  the  opinion  of  this  Court 
by  his  Honour  Vice-Chancellor  Wigram^  was  very  fully 
argued  in  last  Easter  and  Trinity  terms.  The  authorities 
cited  were  very  numerous,  and  it  was  rather  from  a  desire 
to  look  into  them  more  attentively  than  it  was  possible  to 
do  at  the  time  of  the  argument,  than  from  our  entertaining 
much  doubt  in  the  case,  that  we  took  time  before  deliver- 
ing our  judgment. 

The  question  for  our  opinion  arises  on  the  will  of  Boger 
Belk,  which,  so  far  as  it  is  material  to  state  it,  is  as  fol- 
ows : — '^  I  give  and  devise  unto  George  Allen,  Thomas 
Youle,  and  John  Gillatt,  all  and  every  my  messuages, 
lands,  tenements,  and  hereditaments,  both  freehold  and 
copyhold,  and  all  my  other  messuages,  lands,  tenements, 
hereditaments,  and  real  estate  whatsoever  and  wheresoever, 
to  have  and  to  hold  the  same  unto  the  said  George  Allen, 

(o)  1  Eq.  Ca.  Abr.  245.  (e)  1  Ves.  sen.  420. 

(6)  1  VcB.  &  B.  124.  (/)  3  Atk.  382. 

(c)  2  My.  &  K.  202.  \g)  6  Dow,  27. 

(d)  2  Beav.  397. 
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Thomas  Yonle^  and  John  Gillatt,  their  heirs  and  assigns,    Exeh.  of  PUai, 

to  the  nses,  upon  and  for  the  trusts,  intents,  and  purposes,     ^   ^^^' 

and  with,  under,  and  subject  to  the  powers,  provisions,  and 

declarations  hereinafter  expressed  and  contained  of  and 

concerning  the  same ;  viz.,  to  the  use  of  my  said  dear  wife 

and  her  assigns,  for  and  during  the  term  of  her  natural 

life,  if  she  shall  so  long  continue  my  widow  and  unmarried, 

without  impeachment  of  waste ;  and  from  and  after  her 

decease  or  second  marriage,  which  shall  first  happen,  to  the 

use  of  my  said  granddaughter,  Martha  Hannah  Johnson, 

and  her  assigns,  for  and  during  the  term  of  her  natural  life, 

and  fix)m  and  after  her  decease  to  the  use  of  all  and  every 

the  child  or  children  of  her,  the  said  Martha  Hannah  John* 

son,  who  shall  attain  the  age  of  twenty-one  years,  if  more 

than  one,  equally  to  be  divided  amongst  them,  share  and 

share  alike,  to  hold  as  tenants  in  common,  and  not  as  joint 

tenants,  and  to  their  several  and  respective  heirs  and  as* 

signs  for  ever,  and  if  but  one  such  child,  then  to  the  use  of 

such  one  child,  his  or  her  heirs  and  assigns  for  ever;  and  for 

want  of  any  such  issue,  then  it  is  my  will  and  mind,  and  I 

do  hereby  direct,  that  my  said  trustees,  and  the  survivor  of 

them,  and  the  heirs  and  assigns  of  such  survivor,  do  and 

shall  stand  seised  and  possessed  thereof,  in  trust,  as  to  one 

equal  half  part  or  share  thereof,  to  permit  and  suffer  Ann 

Johnson,  the  wife  of  my  grandson  Thomas  Roger  Belk 

Johnson,  or  any  other  wife  whom  he  may  happen  to  marry^ 

to  receive  and  take  the  rents,  issues,  and  profits  thereof,  for 

and  during  the  term  of  her  natural  life,  for  the  maintenance 

and  education  of  all  and  every  the  child  or  children  of  my 

said  grandson  Thomas  Roger  Belk  Johnson;  and  from 

and  after  her  decease,  to  the  use  of  all  and  every  the  child 

and  children  of  my  said  son,  Thomas  Roger  Belk  Johnson, 

lawfully  begotten,  who  shall  attain  the  age  of  twenty-one 

years,  if  more  than  one,  equally  to  be  divided  amongst  them, 

share  and  share  alike,  to  hold  as  tenants  in  common,  and 

not  as  joint  tenants,  and  to  their  several  and  respective 

heirs  and  assigns  for  ever;  and  if  but  one  such  child,  then 
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Exek.  of  pum,  to  the  use  of  such  one  child,  his  or  her  heirs  and  assims 
for  ever.  And  as  to  the  other  equal  half  part  or  share 
thereof,  to  stand  seised  and  possessed  thereof  to  the  use  of 
the  said  Sarah  Rhodes,  for  and  daring  the  term  of  her  na- 
tural life,  and  from  and  after  her  decease,  to  the  use  of  all 
and  every  the  child  or  children  of  the  said  Sarah  Bhodes, 
lawfully  begotten,  who  shall  attain  the  age  of  twenty-one 
years,  if  more  than  one,  to  be  equally  divided  amongst 
them,  share  and  share  alike,  to  hold  as  tenants  in  common 
and  not  as  joint  tenants,  and  to  their  several  and  respective 
heirs  and  assigns  for  ever.^ 

Martha  Hannah  Johnson  survived  the  testator's  widow, 
and  after  his  death,  namely,  in  the  year  1825,  married 
Maurice  Green  Festing.  She  died  in  1838,  leaving  three 
infant  children ;  and  the  main  question  is,  whether  those 
children  took  on  her  death  any  interest  in  the  devised 
estates. 

We  think  that  they  did  not.  It  was  contended  on  their 
behalf  that  they  took  vested  estates  in  fee  immediately  on 
the  death  of  their  mother,  subject  only  to  be  devested  in 
the  event  of  their  dying  under  twenty-one,  and  the  case,  it 
was  said,  must  be  treated  as  coming  within  the  principle  of 
the  decision  of  the  House  of  Lords  in  Pbipps  v.  Ackers, 
and  the  cases  there  referred  to.  To  this,  however,  we 
cannot  accede.  In  all  those  cases  there  was  an  absolute 
gift  to  some  ascertained  person  or  persons,  and  the  Courts 
held,  that  words  accompanying  the  gift,  though  apparently 
importing  a  contingency  or  contingencies,  did  in  reality 
only  indicate  certain  circumstances  on  the  happening  or 
not  happening  of  which  the  estate  previously  devised  should 
be  devested,  and  pass  from  the  first  devisee  into  some  other 
channel.  The  clear  distinction  in  the  present  case  is,  that 
here  there  is  no  gift  to  any  one  who  does  not  answer  the 
whole  of  the  requisite  description.  The  gift  is  not  to  the 
children  of  Mrs.  Festing,  but  to  the  children  who  shall 
attain  twenty-one,  and  no  one  who  has  not  attained  his 
age  of  twenty-one  years  is  an  object  of  the  testator's 
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bounty,  any  more  than  a  person  who  is  not  a  child  of  Mrs,  Bxeh.  rfPUatp 
Peating.  Even  if  there  were  no  authority  establishing  this 
to  be  a  substantial  and  not  an  imaginary  distinction,  still 
we  should  not  feel  inclined  to  extend  the  doctrine  of  Doe 
T.  Moore  and  Phipps  v.  Ackers  to  cases  not  precisely  similar. 
But,  in  fact,  the  distinction  to  which  we  have  adverted 
in  a  great  measure  forms  the  ground  of  the  dicision  in 
the  case  of  Duffield  v.  Duffield,  in  the  House  of  Lords, 
and  RuMeU  v.  Buchanan  (a)  in  this  Court,  and  on  this  short 
ground  our  opinion  is  founded.  We  think  that  Mrs. 
Festing  was  tenant  for  life,  with  contingent  remainders  in 
fee  to  such  of  her  children  as  should  attain  twenty-one, 
and  as  no  child  had  attained  twenty-one  when  the  parti- 
cular estate  determined  by  her  death,  the  remainder  was 
necessarily  defeated.  It  is  equally  clear  that  all  the  other 
limitations  were  defeated  by  the  same  event,  namely,  the 
death  of  Mrs.  Festing  leaving  several  infant  children,  but 
no  child  who  had  then  attained  the  age  of  twenty-one 
years.  For  the  limitations  to  take  effect  at  her  decease 
were  all  of  them  contingent  remainders  in  fee,  one  or  other 
of  which  was  to  take  effect  according  to  the  events  pointed 
out.  If  Mrs.  Festing  had  left  at  her  decease  a  child  who 
had  then  attained  the  age  of  twenty-one  years,  her  child 
or  children  would  have  taken  absolutely,  to  the  exclusion  of 
all  the  other  contingent  remaindermen.  K,  on  the  other 
hand,  there  had  at  her  decease  been  a  fiiilure  of  her  child 
or  children  who  should  attain  twenty-one,  then  the  alter- 
native limitations  would  have  taken  effect;  but  this  did 
not  happen,  for  though  she  left  no  child  of  the  age  of 
twenty-one  years,  and  therefore  capable  of  taking  under 
the  devise  in  favour  of  her  children,  yet  neither  is  it  pos- 
sible to  say  that  there  was  at  her  decease  a  failure  of  her 
issue  who  should  attain  the  age  of  twenty-one  years,  for 
she  left  three  children,  all  or  any  of  whom  might  and  still 
may  attain  the  prescribed  age ;  so  that  the  contingency  on 

(a)  2  C.  &  M.  561. 
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j^xck.  of  Pleat,  which  aloDC  the  alternative  limitations  were  to  take  effect 

^    ^     ^     had  not  happened  when  the  particular  estate  determined^ 

Fkstino      and  those  alternative  limitations,  all  of  which  were  clearly 

.Allxn.       contingent  remainders,  were  therefore  defeated.   On  these 

short  grounds,  we  think  it  dear,  that  neither  the  infant 

children  of  Mrs.  Festing,  nor  the  parties  who  were  to  take 

the  estate  in  case  of  her  leaving  no  child  who  should  attain 

twenty-one,  take  any  interest  whatever,  but  that  on  her 

death  the  whole  estate  and  interest  vested  in  the  heir-at-law. 

We  shall  certify  our  opinion  to  Yice-Chancellor  Wigram 

accordingly. 

The  following  certificate  was  afterwards  sent : — 

^' We  have  heard  this  case  argued  by  counsel,  and  we 
are  of  opinion, 

''  First,  that  upon  the  death  of  Martha  Hannah  Festing^ 
in  the  pleadings  named,  Thomas  Roger  Belk  Johnson, 
therein  also  named  as  the  heir-at-law  of  the  testator,  Roger 
Belk,  took  an  estate  in  fee-simple  in  the  real  estates  devised 
by  the  will  of  the  said  testator,  Roger  Belk. 

**  Secondly,  that  upon  the  death  of  the  said  Martha  Han- 
nah Festing,  the  plaintiffs,  as  the  infant  children  of  the 
said  Martha  Hannah  Festing,  took  no  estate  or  interest  in 
the  real  estates  devised  by  the  said  will  of  the  said  testator, 
Roger  Belk,  or  the  rents  and  profits  thereof. 

''  Thirdly,  that  upon  the  death  of  the  said  Martha  H, 
Festing,  neither  the  said  Ann  Johnson  nor  her  children^ 
nor  the  said  Sarah  Rhodes  nor  her  children,  in  the  plead- 
ings respectively  named,  took  any  estate  or  interest  in  the 
real  estates  devised  by  the  said  will  of  the  said  testator, 
Roger  Belk,  or  the  rents  and  profits  thereof. 

"  Abinoeb, 
"  J.  Parke, 

''  J.  GUBNET, 

«'  R.  M.  RoLPB. 
"  Dated  the  20th  day  of  November,  1843.*' 
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Etek,  of  PUtUf 
1843. 


ChaFFELL  v.  PubDAY.  JVov.  24. 

1  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  By  the  stat. 
why  the  defendant  should  not  be  allowed  to  plead  the  45,  for  ameod- 
fifth  plea  in  the  abstract  of  pleas  mentioned,  and  why  coJyrightTiUi 
the  entry  of  the  15th  of  July,  1843,  relating  to  UHdteU  •"J^/^f^JJ^^^ 
lerie  de  Thracine,  or  Pra  Dxavolo^  an  opera  in  three  acts,  entry  may  be 
in  the  book  of  registry  of  copyrights  and  assignments  kept  to  be  kept  at  ' 
at  the  Hall  of  the  Stationers'  Company,  should  not  be  ex-  Han!o?Ae"' 
punged  or  varied,  or  why  the  plaintiff  should  not  be  re-  proprietorship 

.,-  .,1.  .1  .1   of  the  copyright 

strained  from  using  the  said  entry  in  evidence  at  the  trial  of  books;  and 

of  this  cause.    It  was  stated  in  the  affidavits,  that  the  opera  soch'entjy  shall 

in  question  had  been  composed  by  Auber,  in  Paris,  in  ^J|*^]^*  „  jji 

1829,  and  that  the  copyright  of  it,  as  far  as  related  to  the  courts,  and 

publication  and  sale  in  Great  Britain  and  Ireland,  was  ul-  fade  proof  of 

timately  purchased  by  one  S.  Chappell,  of  whom  the  plain-  Slp'^of  wpy^' 

tiff  was  the  widow  and  executrix.    An  injunction  which  f^**^-  ^y  ••  ^* 

*'  It  IS  enacted, 

had  been  obtained  by  the  plaintiff,  restraining  the  de-  that  any  person 

fendant  from  publishing  and  selling  the  overture  of  the  himself  ag- 

opera,  was  dissolved  in  June,  1841,  by  the  Lord  Chief  fi^y*ntry'"^ 

Baron,  who  ordered  that  the  plaintiff  should  be  at  liberty  m«y  »pply  to 

_     .  .  ,  .   t       ,        1  .1        the  Court  or  a 

to  bring  an  action  to  try  her  right  to  the  copyright,  judge  for  an 

The  matter  afterwards  came  before  the  Vice-Chancellor  em^^^ybe'''* 

of  England,  on  the  29th  of  June,  1843;   and  on  the  "^^^^Vhe 

8th  of  July  his  Honor  delivered  judgment,  and  gave  the  plaintiff,  whose 

plaintiff  liberty  to  bring  such  action  as  she  should  be  ad-  fnX' cop^-^^ 

vised.     On  the  1st  of  July,  1842,  the  statute  5  &  6  Vict.  JZ/^iied 

c.  45,  intituled,  ''  An  Act  to  amend  the  law  of  copyright,"  f  ™  Diavoio 

* "     ^^  had  been  in  li- 

tigation in 
equity  before  the  passing  of  the  act,  afterwards  made  the  entry  at  Stationers'  Hall,  and  inime- 
diately  commenced  an  action  against  the  defendant  for  an  invasion  of  his  copyright.'  The 
defendant  did  not  set  up  any  conflicting  claim  to  the  proprietorship  i^^Held,  on  an  application 
to  expunge  the  entry,  that  the  defendant,  although  himself  claiming  no  title  in  the  copyright, 
was  a  person  "aggrieved*'  within  the  meaning  of  the  act;  and  the  rule  was  discharged,  only 
on  the  plaintiff's  undertaking  not  to  use  the  entry  as  evidence  on  the  trial. 

Semble,  that  wh^re  an  entry  is  once  expunged  from  the  books,  it  cannot  be  again  inserted. 

The  defendant  was  allowed  to  plead,  that  the  plaintiff  was  not  the  proprietor  of  the  copyright 
at  the  time  of  committing  the  grievances,  and  also  that  he  was  not  the  proprietor  when  the  book 
was  printed. 

VOL.  XII  X  M.  W. 
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Exch,  of  Pleat,  received  the  royal  assent.    The  11th  section  of  that  act 

1843 

enacts^  that  a  book  for  registering  the  proprietorship  in 

the  copyright  of  books  and  assignments  thereof,  and  in 
dramatic  and  musical  pieces,  whether  in  manuscript  or 
otherwise,  shall  be  kept  at  the  Hall  of  the  Stationers' 
Company  by  the  officer  appointed  by  the  said  Company 
for  the  purposes  of  the  act,  and  that  such  officer  shall, 
whenever  reasonably  required,  give  a  copy  of  any  entry  in 
such  book,  &c.,  certified  under  his  hand,  &c.,  on  payment 
of  5*.  and  "such  copies  so  certified  shall  be  received  in 
evidence  in  all  courts,  and  in  all  summary  proceedings,  and 
shall  be  prim&  facie  proof  of  the  proprietorship  or  assign- 
ment of  copyright  or  license  as  therein  expressed,  but 
subject  to  be  rebutted  by  other  evidence/'  The  14th  sec- 
tion enacts,  "  That  if  any  person  shall  deem  himself  ag- 
grieved by  any  entry  made  under  colour  of  this  act  in  the 
said  book  of  registry,''  he  may  apply  to  the  superior  courts 
or  a  judge  "  for  an  order  that  such  entry  may  be  ex- 
punged or  varied,"  and  the  "  courts  or  judge  shall  make 
such  order  for  expunging,  varying,  or  confirming  such 
entry  either  with  or  without  costs,  as  to  such  courts  or 
judge  shall  seem  just."  On  the  15th  of  July,  1843,  the 
plaintiff  made  an  entry  of  her  proprietorship  of  the 
copyright  of  the  opera  in  the  registry  book  at  the  Sta- 
tioners' Hall,  in  the  form  given  by  the  schedule  of  the  act. 
On  the  17th  of  July,  1843,  the  present  action  was  com- 
menced. 

The  defendant  pleaded  the  following  pleas : — first,  not 
guilty;  secondly,  that  the  plaintiff  was  not  the  proprietor 
of  the  copyright  at  the  time  of  committing  the  grievance; 
thirdly,  that  there  was  not  a  subsisting  copyright  in  the 
bookj  fourthly,  (to  the  second  count),  that  the  books 
therein  mentioned  to  have  been  sold  and  published  by  the 
defendant  were  not  printed  after  the  passing  of  the  5  &  6 
Vict.  c.  45 ;  fifthly,  (to  the  second  count),  that  the  plain- 
tiff was  not  the  proprietor  of  the  copyright  when  the  said 
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books  were  printed ;  aixthly,  (to  the  second  count),  that  ^Bkeh.  tf  Ptew, 
the  said  books  were  not  printed  in  the  British  dominions.  *   ^ 

CHAPrBLL 
9. 

Keliy  shewed  cause. — This  is  not  a  case  for  the  interfer-       Puu>at. 
ence  of  the  Courts  in  the  exercise  of  its  discretion  to  vary 
or  expunge  the  entry.     Such  a  course  would  be  proper  • 

only  where  there  is  a  bonA  fide  dispute  between  the  plain- 
tiff and  defendant  respecting  the  title  to  the  copyright; 
not  where  the  defendant  does  not  set  up  any  right  in  him- 
self, but  merely  denies  the  right  of  the  plaintiff.  The 
entry  ought  not  to  be  expunged  without  great  considera- 
tion, since  there  does  not  appear  to  be  any  power  of  re- 
storing it  The  legislature  only  intended  the  power  to  be 
exercised  in  cases  where  there  were  two  conflicting  claim- 
ants. It  might  be  proper  to  expunge  it,  if  the  party 
making  it  had  been  guilty  of  fraud,  or  had  lost  the  ver- 
dict. Besides,  it  is  at  l6ast  doubtful  whether  the  defendant 
is  a  person  "  aggrieved ''  by  the  entry,  within  the  meaning 
of  the  statute.  The  party  contemplated  by  the  act  would 
seem  to  be  a  person  who  was  directly  and  immediately  ag- 
grieved by  the  making  of  the  entry.  If  the  Court  should 
expunge  this  entry  before  trial,  there  will  be  no  case  in 
which  the  defendant  will  not  apply^  because  in  every  case  the 
defendant  will  dispute  the  plaintiff's  title  to  the  copyright. 

Secondly,  the  defendant  ought  not  to  be  allowed  to 
plead  the  fifth  plea,  which  is  in  substance  the  same  as  the 
second.  [Lord  AHnger,  C.  B. — Do  you  accede  to  the  al- 
ternative of  the  rule,  and  agree  not  to  use  it  in  evidence 
at  the  trial  of  this  cause  ?]  If  the  Court  think  that  this 
is  a  case  in  which  the  power  ought  to  be  exerdsed,  the 
plaintiff  must  submit  to  the  alternative,  and  agree  not  to 
set  it  up  in  this  cause. 

Jervis  and  Cronqfion,  contrk,  were  stopped  by  the  Court. 

Lord  Abinoeb,  C.  B. — I  think  that  the  legislature  never 

x2 
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Exeh.ofPhait  intended,  by  an  ex  post  facto  law,  to  give  one  party  to 
a  suit  already  commenced  a  great  advantage  over  his 
adversary;  and  that  advantage  the  plaintiff  would  cer- 
tainly obtain  in  this  case,  if  he  were  enabled  to  avail 
himself  at  the  trial  of  this  entry  as  primft  facie  evidence  of 
his  title.  The  statute  cannot,  in  reason,  apply  to  the  case 
of  a  controversy  existing  at  the  time  it  was  passed.  Mr. 
Kelly  contends,  that  this  is  not  a  case  for  the  exercise  of 
our  discretion  in  expunging  the  entry.  I  think,  however, 
it  is  a  strong  case  for  our  interference,  otherwise  great 
prejudice  would  be  done  to  the  defendant.  As  the  case 
now  stands,  three  courses  are  open  to  us,  either  to  strike 
out  the  entry  altogether,  or  to  direct  an  issue  before  we 
strike  it  out,  or  so  to  qualify  the  matter  that  the  entry 
shall  not  be  used  to  the  prejudice  of  the  defendant.  The 
latter  course  must  be  by  consent,  and  as  Mr.  Kelly  con- 
sents to  that  arrangement,  so  much  of  the  rule  as  relates 
to  that  will  be  discharged.  The  other  part  of  the  rule 
ought,  I  think,  to  be  made  absolute.  The  fifth  plea  is  not 
the  same  as  the  second.  The  former  denies  that  the  plain- 
tiff was  the  proprietor  of  the  copyright  when  the  work 
was  first  printed;  the  latter  traverses  that  she  was  the  pro- 
prietor at  the  time  of  committing  the  alleged  grievance. 

Parke,  B. — I  am  of  the  same  opinion.  I  agree,  indeed, 
with  Mr.  KeUy,  that  it  is  not  every  one  who  disputes  the 
plaintiff's  title  who  has  a  right  to  call  upon  the  Court  to 
expunge  the  entry;  for  it  would  seem  that  there  is  no 
power  to  restore  the  entry,  if  once  struck  out.  We  ought 
not,  therefore,  to  take  such  a  step,  unless  it  be  clear  that 
the  plaintiff  has  no  right  to  use  this  entry  at  the  trial;  and 
this  is  a  point  that  ought  to  be  settled,  not  on  affidavits, 
but  by  an  issue.  As,  however,  that  mode  of  settling  the 
question  would  be  expensive,  the  parties  have  done  well 
to  consent  to  the  present  course.  The  legislature  has 
not  stated  what  persons  are  to  be  considered  as  ''ag- 
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grieved''  by  the  entry,  but  I  think  that  term  applies  to  Ezeh.  of  PUm, 
those  only  whose  title  conflicts  with  the  plaintiflPs.  Any  ^^^' 
person  wishing  to  publish  a  work  may  deny  another's 
claim  of  monopoly  in  that  work,  and  may,  on  that  account, 
be  considered  as  a  party  ''aggrieved."  The  rule  will, 
therefore,  be  absolute,  for  allowing  the  defendant  to  plead 
the  fifth  plea,  and  discharged  as  to  the  entry,  the  plain- 
tiff undertaking  not  to  avail  himself  of  the  entry  at  the 
trial. 

GuBNET,  B.,  and  Rolfe,  B.,  concurred. 

Rule  accordingly. 


Harbison  r.  Sutton.  j^^,  24. 

1  HIS  cause  having  been  tried  under  a  judge's  order  for  Where  a  caute 

trial  before  the  sheriff,  under  8  &  4  Will.  4,  c.  42,  s.  17,  a  ver-  ^^,^1  diwtS'd* 

diet  was  found  for  the  defendant.     A  rule  was  afterwards  !?  ^e  tried  be- 
fore the  shenflTi 
obtained  to  set  that  verdict  aside,  and  for  a  new  trial,  which  under  8  &  4 

was  made  absolute,  but  the  plaintiff  not  proceeding  to  trial,  ..  17,  and  the' 

the  defendant  gave  notice  of  trial  by  proviso.     The  plain-  fl'^^^^^^d 

tiff  thereupon  obtained  a  rule  calling  on  the  defendant  to  ^  *"*^  ^*»®  ^^' 

fendant  may 

shew  cause  why  all  further  proceedings  on  the  writ  of  trial  uke  the  cause 
should  not  be  stayed,  on  the  ground  that  the  right  to  try  vlsoreTenaK 
by  proviso  did  not  extend  to  cases  tried  before  the  sheriff.  J^°"k*»  '*  ^^  , 

"   *•  been  once  tnedy 

Against  that  rule  the  Court 

having  granted 


a  new  trial. 


Petersdorff  now  shewed  cause. — The  question  in  this 
case  is,  whether  the  defendant  is  entitled  to  try  by  proviso, 
where  an  order  is  made  for  a  trial  before  the  sheriff  under 
8  &  4  Will.  4,  c.  42,  s.  17.  The  statute,  when  it  gives 
power  to  try  causes  before  the  sheriff,  does  not  interfere 
with  the  general  right  of  a  defendant  to  try  by  proviso, 
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Exch.  of  Plea*,  and  it  clearly  intended  to  place  the  trial  of  issues  before  a 
sheriff  on  the  same  footing  as  trials  before  a  judge  at  Nisi 
Prius^  and  therefore  the  defendant  is  entitled  to  take  the 
cause  down  to  trial  by  proviso.  It  would  be  a  great  hard- 
ship if  it  were  otherwise^  because^  the  cause  having  been 
once  tried^  the  defendant  cannot  move  for  judgment  as  in 
case  of  a  nonsuit,  and  has  no  means  of  compelling  the 
plaintiff  to  proceed  again  to  trial  within  a  given  time. 
Coume  V.  Garment  (a). 

Jervis^  in  support  of  the  rule. — ^The  defendant  has  no 
right  to  take  this  cause  down  to  trial  by  proviso,  for  two 
writs  ought  not  to  issue^  the  stat.  3  &  4  Will.  4,  c.  42, 
s.  17,  contemplating  one  only.  The  words  are,  that  "a 
writ  shall  issue  directed  to  such  sheriff,  commanding  him 
to  try  such  issue  by  a  jury  to  be  summoned  by  him.'' 
Neither  can  the  proviso  contained  in  the  writ  of  distringas 
operate,  which  provides  that,  ''if  two  writs  shall  come  to 
you,  thereupon  you  shall  then  execute  and  return  one  of 
them  only/' 

Lord  Abinobr,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  The  object  of  the  stat.  3  &  4  Will. 
4,  c.  42,  9.  17,  was  to  facilitate  the  trial  of  causes,  where 
the  amount  in  dispute  is  under  £20,  by  enabling  the 
Court  to  direct  a  trial  before  the  sheriff  or  other  judge  of 
an  inferior  tribunal:  but  such  a  trial  is  to  be  conducted 
in  the  same  way  as,  and  is  liable  to  aU  the  incidents 
of,  any  cause  tried  before  a  judge  at  Nisi  Prius.  And 
if  so,  why  should  the  mode  of  proceeding  to  trial  by  pro- 
viso, which  is  one  of  the  means  which  the  law  gives  a 
defendant  of  proceeding  to  trial  with  a  cause,  and  so  put- 
ting an  end  to  it  when  the  plaintiff  will  not,  be  deemed  in- 
applicable to  cases  of  this  description?    There  is  nothing 

(a)  1  Bing.  N.  C.  318;  1  Scott,  275. 
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in  the  act  which  says  that  a  trial  by  proviso  shall  not  ^ch.  ofPkat, 

apply  to  cases  within  the  act,  and  it  is  reasonable  that  it  ^  ^  ^ 
should.  The  defendant  has  a  right  to  bring  the  cause  to  a  Ha&ehon 
termination.  Su^k. 


Gurnet,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 


Phillips  v.  Evans.  jstqi;.  25. 

1  HIS  was  a  rule  obtained  by  E.  V.  Williams,  calling  upon  An  action  for 

the  defendant  to  shew  cause  why  the  award  in  this  case  fo  which  the   ' 

should  not  be  set  aside.    It  appeared  by  the  affidavits,  that  **fg®  J**?"* 

the  action  was  brought  by  the  plainti£f  to  recover  the  sum  off,  having  been 

of  94i,  13«.  4d.  for  goods  sold  and  delivered,  money  lent,  tration,  the  de- 

fee,  to  which  the  defendant  pleaded  a  set-off  to  the  amount  ^^  ^^Vt  th""" 

oil9^.0s.7d.    The  cause  and  all  matters  in  difference  plaintiff  had  a 

claim  against 

haying,  by  an  order  of  Nisi  Prius,  been  referred  to  a  bar-  him  for  82/.  s#. 

rister,  he  proceeded  with  the  reference.    The  defendant's  sold  ftcf^and 

attorney  admitted  that  the  defendant  was  indebted  to  the  [heVrodlci^' 

plaintiff  in  the  sum  of  82/.  3^.  4<f.  for  goods  sold,  money  thepiaindrs 

.  /•       1  i.  .  T      goods  sold  by 

lent,  &c.,  and  m  119/.  Is.  4a.  for  the  amount  of  certam  goods  him  under  a 
of  the  defendant  which  the  plaintiff  had  sold  under  a  dis-  whicrsumi*""*' 
tress  for  rent.    It  appeared,  therefore,  that  even  if  the  «o«eti\«>'  ««- 

'^^  '  '  ceeded  the  en- 

defendant  had  proved  the  whole  of  the  set-off  claimed  by  tire  set-off 
him,  viz.,  198/.  Os.  7d.,  still,  upon  the  admissions  made  defendantf  The 
on  his  part,  the  plaintiff  would  have  been  entitled  to  the  "^^l^^"  ^'iy 
sum  of  8/.  10*.  6iCf.    The  arbitrator,  however,  omitting,  by  ™"'*^®  \^g® 

1b.  4(2.  admitted  to  be  dne  to  the  plaintiff,  awarded  that  the  defendant's  set-off  amounted  to 
100/.  0#.  6d.,  and  thereby  exceeded  the  plaintiff's  damages,  which  he  assessed  at  94/.  ld«.  4d. 
It  appeared  by  the  affidavits,  that,  on  the  error  being  pointed  out  to  the  arbitrator,  he  admitted  it, 
and  requested  the  defendant  to  allow  him  to  reconsider  his  award  upon  the  evidence  before  him, 
which  the  latter  refused.  The  error  did  not  appear  upon  the  face  of  the  award,  nor  did  the 
arbitrator  make  any  affidavit.  The  Court,  under  these  circumstances,  refused  to  set  aside  the 
award,  adhering  to  the  general  rule  that  the  mistake  of  an  arbitrator  is  no  ground  for  setting  aside 
an  award. 
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Exch.  of  Pleas,  mistake,  to  notice  the  sum  of  119/.  7*.  4rf.,  acknowledged 
.^'.     to  have  been  levied  by  the  defendant  upon  the  plaintiff's 
PHiLLipg      goods  for  rent,  decided  in  favour  of  the  defendant,  and 
Evans.       awarded  as  follows :  ''  I  do  award  and  adjudge  that  the 
plaintiff  is  indebted  to  the  defendant  in  respect  of  the 
matter  mentioned  in  the  defendant's  plea  of  set-off,  in  the 
sum  of  100/.  6^.,  and  no  more,  and  which  sum  exceeds  the 
damages  sustained  by  the  plaintiff,  by  reason  of  the  non- 
performance  by  the  defendant  of  the  promises  in  the 
declaration  mentioned,  and  which  damages  amount  to 
94/.  13*.  4rf." 

The  affidavits  further  stated,  that,  on  the  error  being 
pointed  out  to  him,  the  arbitrator  admitted  that  there  ap- 
peared to  be  a  mistake,  and  regretted  that  he  could  not 
rectify  it,  his  authority  having  expired  with  the  publication 
of  his  award.  He  recommended  the  parties  to  consent  to 
the  matter  being  again  brought  before  him;  but  the  de- 
fendant had  refused  to  do  so. 

fVatson  shewed  cause. — The  Court  will  not  set  aside  an 
award  on  the  loose  statement  in  an  affidavit  by  an  attor- 
ney's clerk,  that  the  arbitrator  has  said  he  had  made  a 
mistake.  If  it  had  appeared  £rom  the  award  itself,  or  fix)m 
a  letter  or  written  statement  by  the  arbitrator  himself,  it 
might  be  otherwise.  The  objection  must  come  before  the 
Court  in  an  authentic  shape.  Awards  will  be  of  no  value, 
if  they  are  to  be  set  aside  by  affidavits  stating  conversations 
of  this  sort. 

E.  V.  WiUiatM,  in  support  of  the  rule. — The  arbitrator 
has  here  been  guilty  of  that  species  of  legal  misconduct 
with  which  the  Court  will  interfere,  for  it  is  manifest  that 
he  has  committed  a  gross  error ;  and  although  an  arbitra- 
tor is  functus  officio  as  soon  as  he  has  made  his  award,  he 
has  here  not  given  expression  to  his  intention.  [^/<fer#on, 
B. — Suppose  it  was  clearly  shewn  by  your  affidavit,  that 
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the  arbitrator  had  made  a  mistake  in  point  of  law,  but  it  ^&»a.  0/  PkoM, 

1R4S 

did  not  appear  on  the  face  of  the  award,  is  it  not  every  '   ^ 

day^s  practice  for  the  Courts  to  refuse  to  interfere?]  The  Phillips 
case  In  re  Hall  and  Hinds  (a)  is  an  authority  to  shew  Eyams. 
that  where  a  gross  mistake  is  made  by  an  arbitrator,  though 
not  apparent  on  the  face  of  the  award,  the  Court  will  some- 
times set  aside  the  award,  as  for  misconduct  of  the  arbitra- 
tor. In  that  case,  the  question  being  whether  two  sums 
or  only  one  sum  were  due  from  Hall  to  Hinds,  the  arbitra- 
tors, thinking  both  sums  to  be  due,  instead  of  adding  them 
together  and  awarding  them  to  Hinds,  deducted  the  smaller 
sum  from  the  larger,  and  then,  instead  of  directing  the 
balance  to  be  paid  to  Hinds,  by  a  further  mistake,  ordered 
it  to  be  paid  to  Hall.  Tindal,  C.  J.,  in  delivering  the  opi- 
nion of  the  Court,  after  saying,  that  they  could  not  help 
thinking  that  the  Court  must  have  some  power  to  give  a 
remedy,  rather  than  that  so  manifest  a  failure  of  justice 
should  take  place,  said, ''  We  consider  the  mistake  in  the 
present  case  to  be  a  mere  clerical  mistake,  by  which  the 
arbitrators  have  expressed  on  the  copy  of  the  award  deli- 
vered out,  not  the  intention  of  their  own  minds,  but  one 
widely  different.  At  the  same  time,  the  mistake  and  act 
of  carelessness  is  so  gross  as  to  amount,  though  not  in  a 
moral  point  of  view,  yet  in  the  judicial  sense  of  that  term, 
to  misconduct  on  the  part  of  the  arbitrators.''  That  case 
IB  strongly  in  point.  [Parke,  B. — ^That  is  the  first  case  in 
which  gross  negligence  on  the  part  of  the  arbitrators  has 
been  held  a  ground  for  setting  aside  an  award.]  For- 
merly there  was  a  mode  of  obtaining  relief  by  bill  in  a 
Court  of  equity,  but  in  the  case  of  Nichols  v.  Roe  (£),  it 
was  held  by  Lord  C.  Brougham^  that  the  Court  of  Chan- 
cery had  no  jurisdiction  to  relieve  against  an  award,  where 


(a)  2  M.  &  Gr.  847  ;  3  Scott,         {h)  3  Myl.  &  K.  431  ;    5  Sim. 
N.  R.,  350.  156. 
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the  Bubmisnon  had  been  made  a  rule  of  a  Court  of  law. 
The  result  of  that  decision  must  be^  to  invest  Courts  of  law 
with  all  the  functions  before  exercised^  with  respect  to 
awards,  by  Courts  of  equity^  or  parties  will  be  without  any 
remedy  whatever.  As  it  appears  here  that  the  arbitrator 
has  made  some  mistake,  which  has  no  reference  to  the  exer- 
cise of  his  judgment  upon  any  facts  before  him,  the  Court 
will  consider  that  he  has  been  guilty  of  something  which,  in 
a  judicial  sensCi  amounts  to  misconduct;  and  the  case  In  re 
Halt  and  Hinds  is  an  authority  for  the  Court  to  adopt  such 
a  course.  [Rolfe,  B. — ^There  it  was  done  because,  without 
controversy,  a  mistake  had  been  committed  by  subtracting 
one  sum  from  the  other,  instead  of  adding  them  both  to- 
gether, and  awarding  for  the  plaintiff,  instead  of  the  de- 
fendant. Alderson,  B. — If  we  were  to  enter  into  the 
question  of  merits  on  affidavits,  in  nine  cases  out  of  ten  it 
would  be  argued  there  was  some  mistake.] 


Pabkb,  B. — In  the  case  In  re  Hall  and  Hinds,  it  ap- 
peared by  the  affidavits  of  the  arbitrators  themselves  that 
an  error  had  been  committed.  I  do  not  mean  to  say  that 
the  decision  of  the  Court  of  Common  Fleas  in  that  case 
was  not  correct,  as  it  was  founded  on  facts  which  shewed 
a  dear  mistake;  but  I  feel  extremely  unwilling  to  enlarge 
that  rule.  Although  we  may  possibly  do  some  injustice 
in  particular  cases,  I  think  it  better  to  adhere  to  the  prin- 
ciple of  not  allowing  awards  to  be  set  aside  for  mistakes, 
and  not  to  open  a  door  to  inquire  into  the  merits,  or  we 
shall  have  to  do  so  in  almost  every  case. 


Aldbrson,  B. — If  this  case  were  precisely  like  the  case 
in  the  Common  Pleas,  I  do  not  say  that  I  should  not  ar* 
rive  at  the  same  conclusion ;  but  it  is  very  different,  for 
here  there  is  only  the  affidavit  of  one  of  the  parties  that 
the  arbitrator  admitted  he  had  made  a  mistake.     Parties 
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who  submit  their  eases  to  references  know  that  arbitrators  Exch.  ofPUa$, 

|Q  JO 

are  not  infallible ;  they  consent  to  take  them  with  all  their 
faults.  In  this  case,  from  what  has  been  stated,  we  may 
suspect  that  a  mistake  has  been  committed  by  the  arbitra- 
tor, but  we  cannot  be  certain  that  that  is  the  case,  and 
therefore  it  is  safer  to  abide  by  the  general  rule  of  not 
allowing  awards  to  be  set  aside  for  mistakes.  The  door  to 
inoonvenience  has  he&a.  a  little  opened  by  the  case  in  the 
Common  Fleas,  but  I  am  not  disposed  to  open  it  further. 

Gurnet,  B.,  and  Bolfe,  B.,  concurred. 

Bule  discharged. 


Hanuer  and  Wife  v.  Mangles  (a).  iVbv.  24. 

1^  •  y  •  LEE  had  obtained  a  rule  to  shew  cause  why  the  Id  an  action  by 

plaintiff  should  not  give  security  for  costs.    It  was  an  ac-  w?e  for  a^per. 

tion  brought  by  husband  and  wife  for  the  false  imprison-  J^"he*wtfe^if 

ment  of  the  wife.     She  was  resident  in  England,  but  it  **»«  huaband  be 

.  resident  abroad, 

was  stated  in  the  affidavit  on  which  the  rule  was  obtained,  he  must  give 

that  the  husband  was  "  at  present  resident  in  Worcester,  'osti?  although 

at  the  Cape  of  Good  Hope,  where  he  was  assistant  to  a  [g*.jy^®  ?® 

hatter,  and  of  his  own  free  will  and  accord,  and  that  he  England, 

was  capable  of  leaving  the  said  place  of  residence  when  he  in  an  affidaTie ' 

pleased."    The  case   had  been  before  Alderson,  B.,   at  Ht^for  005^' 

chambers,  on  a  former  day.  ^^»^.  '*»*  Pl?"°- 

'  J  uff  18  reMtdtng 

abroad,  is 
prlnift  facie  a 

Hnmfrey  shewed  cause,  and  urged,  first,  that  the  affida-  sufficient  state- 
vit  did  not  sufficiently  shew  that  the  plaintiff  was  perma-  not  abroad  for' 
nently  resident  abroad;  and,  secondly,  that  security  for  *  nmfp^J^Jp^ 


(a)  Before  Alderson^  B.,  sitting  alone. 
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£xeh.  of  Pleas,  costs  coiild  not  be  asked  for^  the  wife  being  resident  in 
^^^'        England. 

Lee  was  beard  in  support  of  the  rule. 

Aldebson^  B. — ^When  this  case  came  before  me  at 
chambers^  I  suggested  that^  for  aught  that  then  appeared, 
the  plaintiff  might  be  an  officer  in  the  army  abroad  on 
foreign  service,  firom  whom  security  for  costs  would  not  be 
required;  that  probably  is  the  reason  why  the  further 
statement  has  now  been  made  in  the  affidavit,  of  his  being 
able  to  leave  lus  present  residence  at  his  pleasure.  The 
parties,  however,  misunderstood  me,  if  they  supposed  that  I 
required  them  to  negative  the  supposition  that  the  plain- 
tiff's residence  at  the  Cape  was  not  voluntary.  All  that  it 
lies  upon  the  defendant  to  shew  is,  that  the  plaintiff  has 
not  gone  abroad  for  a  mere  temporary  purpose ;  and  the 
question  is,  whether  the  defendant  has  done  so  in  this  affi- 
davit. Now,  I  think  the  allegation  that  the  plaintiff  is  at 
present  resident  in  Worcester,  at  the  Cape  of  Oood  Hope, 
is  prim&  facie  a  sufficient  statement  of  his  absence  firom 
England  not  being  for  a  mere  temporary  purpose,  in  which 
case,  according  to  Taylor  v.  Fraser  (a),  he  would  not  be  lia- 
ble to  give  security  for  costs.  The  word  *'  residing  '*  must  be 
taken  to  negative  that  proposition.  Then  the  only  ques- 
tion is,  whether  the  fact  of  the  wife's  being  resident  in 
England  is  any  answer  to  the  application;  and  I  think  it 
is  not.    The  rule  will  therefore  be  absolute. 

Bule  absolute. 

(o)  2  Dowl.  P.  C.  622. 
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Bxek.  of  PUas, 
1843. 

Ba&ton  i;.  Gill  (a).  j^o»,  24. 

In  this  case  PetersdorffhsA  obtained  a  rule  calling  upon  A  return  to  a 
the  sherifF  of  Middlesex  to  shew  cause  why  his  return  to  a  sheriff  <*  has 
writ  of  fieri  facias  should  not  be  set  aside.    It  was  in  these  «*."•«<*  j?  ^^ 

seized  diTers 

terms :  ''  I  have  caused  to  be  seized  divers  goods  and  chat-  goods  of  the 
tels  of  the  said  John  Gill,  the  value  whereof  U  to  me  un-  value  whereof 
known,  which  said  goods  and  chattels  remain  in  my  hands  ^kmt^^YAch 

for  want  of  buyers."  remain' in  his 

^  hands  for  want 

of  buyers/'  is 

Kennedy  shewed  cause,  and  contended  that  the  sheriff  Tid^^muit'bc 
was  not  bound  in  his  return  to  assign  any  particular  value  ■**^*^ 
to  the  goods  seized  under  the  writ.  If  he  did,  he  was  not 
bound,  on  a  venditioni  exponas,  to  sell  to  that  amount.  It 
was  mere  matter  of  form,  and  immaterial  to  the  validity  of 
the  return.  \Parke,  B. — The  form  of  the  writ  of  vendi- 
tioni exponas  is  strong  to  shew  that  this  return  is  bad. 
There  is  no  precedent  for  such  a  return.  The  sheriff  is 
bound  to  state  some  value,  and  that  statement  will  be  prim& 
facie  evidence  against  him  when  he  sells  under  a  venditioni 
exponas.]  The  authorities  only  say,  that,  in  cases  of  rescue, 
the  sheriff  is  bound  to  the  extent  he  actually  returns, 

Parke,  B. — That  is  quite  a  suflScient  reason  for  return- 
ing a  specific  sum.  The  rule  must  be  absolute  with  costs, 
and  the  sheriff  may  apply  to  a  judge  for  leave  to  file  a  fresh 
return,  inserting  a  certain  sum. 

Bule  absolute. 


(a)  Before  Parhct  B.,  sitting  alone. 
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B^i. Chamber,      IN  THE   EXCHEQUER  CHAMBER. 


1843 


{In  Error  from  the  Court  of  Exchequer.) 


j)ee.  1.  Tancebd  and  Thompson  v.  Christy. 

Upon  a  speciBi  X  HE  facts  of  this  special  case  (a)  having  been  turned  into 
Court  of  em>r  *  Special  verdict,  a  writ  of  error  was  brought  by  the  de- 
wnnotdraw,      fendauts  below.     The  special  verdict  differed  from  the 

from  other  *  ^ 

statements  Special  casc  ouly  by  setting  out  the  argument  at  full 
therein,  any  length.  The  exceptions  to  the  judgment,  stated  by  the 
fi^te  ^si^ry    plaintiffs  in  error,  were  as  foUows :— 

to  the  determi- 
nation of  the 

case ;  such  facts  ''  On  the  argument,  the  plaintiff  in  error  Tancred  will 

pressiy  found  coutcud,  that  the  Special  verdict  does  not  shew  any  liability 

otherYnd'if''*  ^^  ^  P*^*  ^^^  ^^^  ^^  *^^  occupatiou  of  the  premises  in 

they  be  not,  the  question,  during  any  of  the  time  for  which  the  judgment 

Court  will  .*       .  ,         T .     t.   1  .1.  1  .  i.         1 

award  a  venire    18  given:  that  his  liability  arose  on  his  contract  for  the 

^""^e,  whe.  t^'n^  and  ceased  on  the  24th  of  June,  a.  d.  1839. 

ther,  where  "That  the  holding  over  by  a  co-tenant,  if  such  is  in 

premises  are  o  .r  * 

let  for  a  certain   fact  shewn  in  the  special  verdict,  does  not  bind  him,  unless 

term  to  A.  and      .  _  ,         ,  ^  i      i    i  -• . 

B.,  and  B.  it  cxprcssly  appears  that  he  assented  to  the  holding  over, 
the  Expiration '   ^^^  ^^  ^^  pa^t  of  the  Special  verdict  is  it  found  that  he  so 

of  the  term,  aSSCntcd. 

without  A.  s 

assent,  both  are  "  That  if  any  liability  at  all  arises  on  the  holding  over 
and  occupation  of  a  co-tcuant,  it  is  ou  the  old  contract,  and  the  action 
ofwchhoidi^*  should  have  been  for  not  delivering  up  possession  at  the 
oyer  by  B,         end  of  the  term;  but  this  action  is  misconceived,  for  one 

co-tenant  is  not  agent  for  another,  to  bind  him  in  a  new 

contract  for  use  and  occupation. 

(a)  See  9  M.  &  W.  438. 
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"  That  the  special  verdict  does  not  find  that  the  plaintiff  B*dk.  Chamber, 


1843. 


Taocred  was  at  any  time  a  partner  or  shareholder  in  the 
banking  company,  and  to  have  made  him  Mable  as  such^  it  Tanckkd 
shonid  have  distinctly  appeared  that  he  was  a  partner  or  Chki'stt. 
shareholder  during  the  time  in  question. 

"  That  the  special  verdict  does  not  find  that  the  defend- 
ant in  error  ever  gave  credit  for  the  use  and  occupation 
of  the  premises  to  any  persons  as  members  of  the  bank- 
ing company^  but  on  the  contrary^  it  appears  in  the 
case  that  no  reference  is  made  to  the  banking  company 
at  all. 

"  That  it  is  clear  that  the  plaintiff  Tancred  never  actu« 
ally  occupied  the  premises  for  the  time  in  question^  and 
the  special  verdict  does  not  find  that  the  premises  were 
occupied  by  his  servants  or  agents^  which  it  shonid  have 
done,  before  he  can  be  rendered  liable  on  a  constructive 
occupation. 

''  That  the  holding  over,  after  the  determination  of  a 
lease,  is  not  an  act  of  trespass;  and  that,  if  the  plaintiff  Tan- 
cred is  liable  for  this  use  and  occupation,  he  would  equally 
have  been  liable  in  an  action  of  trespass ;  but  if  the  special 
verdict  had  found  that  the  plaintiffs  were  partners  in  the 
banking  company,  still  the  plaintift*  Tancred  would  not  have 
been  liable,  unless  the  verdict  had  also  found  that  the 
trespass  was  committed  in  the  ordinary  course  of  their 
business,  and  that  he  joined  in  ordering  it,  or  had  after- 
wards concurred  in  and  received  the  benefit  of  it.'' 

The  writ  of  error  was  argued.  May  18, 1843  (a),  by 

Erie  {TJdall  with  him),  for  the  plaintiffs  in  error. — On 
the  facts  found  by  this  verdict,  the  plaintiffs  in  error  are 


(a)  Before  Tindaly  C.  J.,  PaUeton,  J,,  WilUams,  J.,  Coleridge^  J., 
CoAmofi,  J.,  and  Erskine,  J. 


318  CASES   IN    THE    EXCHEQUER   CHAMBER, 

Exek.  Chamber,  not  liable.  The  principal  point  for  consideration  will  be, 
whether  a  previous  case  between  the  same  parties  (a)  was 
well  decided.  In  that  case  the  Court  of  Exchequer  held, 
that,  if  an  agreement  for  a  year  was  entered  into,  and  one 
of  the  co-tenants  held  over  after  the  term,  the  others  would 
be  liable  to  the  landlord.  It  is  submitted  that  that  is  not 
law.  In  the  Court  below,  in  the  present  case,  Parke,  B.,  ex- 
pressed a  doubt  of  the  correctness  of  the  former  decision  (£). 
[He  read  the  judgment  of  Parke,  B.,  as  stated  9  M.  &  W. 
447.]  That  judgment  is  conclusive  in  a  Court  of  error,  that 
this  verdict  cannot  be  supported;  for,  1st,  as  a  co-tenant,  the 
defendant  Tancred  was  liable  only  to  the  end  of  the  term ; 
and,  2ndl7,  he  was  not  liable  as  a  partner,  for  no  partner- 
ship is  shewn.  The  verdict  does  not  shew  that  Tancred 
ever  assented  to  the  acts  of  his  co-tenants  after  January, 
1839,  when  he  ceased  to  be  a  director.  If  Tancred  is  liable 
to  this  extent  in  use  and  occupation,  he  would  equally  have 
been  liable  in  ejectment  or  trespass,  for  the  simple  act  of 
holding  over  is  a  tort.  Under  the  stat.  11  Geo.  2,  c.  19,  a 
party  is  liable  in  use  and  occupation,  who  holds  or  occupies. 
In  NaishY,  Tatlock  (c).  Eyre,  C.  J.,  says,  that  "the  statute 
meant  to  provide  an  easy  remedy  in  the  simple  case  of  actual 
occupation,  leaving  other  more  complicated  cases  to  their 
ordinary  remedy:''  and  again  he  says,  "if  a  party  can 
recover  at  all,  in  this  form  of  action,  against  one  man 
for  use  and  occupation  by  another,  it  must  be  upon  the 
ground  of  that  occupation  having  been  permitted  at  his 
request,  and  that  request  must  be  proved"  This  special 
verdict  does  not  find  that  Tancred  ever  requested  Christy 
to  allow  Thompson  to  occupy,  or  that  he  did  any  act  assent- 
ing to  such  occupation.  Christy  may  have  a  remedy  against 
Tancred  for  not  delivering  up  possession  at  the  end  of  the 
term^  but  the  question  is,  whether  he  is  liable  in  this  action 

(a)  7  M.  &  W.  127.        (6)  9  M.  &  W.  447.        (c)  2  H.  Bl.  323. 
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for  use  and  occupation.  Nation  v.  Tozer  (a)  is  an  authority  -B«cA.  Chamb§r, 
in  favour  of  the  plaintiffs.  So,  in  How  v.  Kenneit  {b),  LitHe- 
dak,  J.,  says,  '^  In  an  action  for  use  and  occupation,  it  must 
be  shewn  that  the  defendants,  in  fSact,  occupied  -J*  and  Pat- 
ieson,  J.,  says,  ''I  view  this  as  the  case  of  an  action  for  use 
and  occupation.  No  person  can  be  sued  in  that  form  who 
does  not  use  and  occupy.''  There  is  nothing  in  this  special 
verdict  to  shew  that  Tancred  did  occupy.  The  cases  relied 
on  by  the  other  side  are  Harding  v.  Crethom  (c)  and  BtUlv. 
Sibbs  {d),  but  those  cases  have  no  application,  as  they  were 
cases  where  the  tenant  put  an  under-tenant  into  possession. 
ICoUman,  J. — ^The  measure  of  damages  might  be  very  dif- 
ferent in  an  action  for  use  and  occupation,  and  in  an  action 
for  not  delivering  up  possession  at  the  end  of  the  term.] 
Certainly.  The  other  side  will  rely  also  on  Harland  v. 
Bromley  (e)  and  Ward  v.  Mason  (/),  as  shewing  that  where 
an  occupation  is  proved,  there  is  a  presumption  of  a  con- 
tinuance of  the  occupation.  But  those  cases  do  not  bear 
out  that  proposition,  but  merely  shew  that  where  a  tenancy 
is  proved,  the  occupation  is  presumed  to  continue.  Here 
no  occupation  is  shewn  by  Tancred,  other  than  that  during 
the  continuance  of  the  lease.  But  Freeman  v.  Jury  (^)  is  a 
later  authority,  and  is  opposed  to  the  dicta  in  those  cases. 
It  is,  therefore,  submitted,  that  no  case  can  be  found  in  the 
books,  nor  even  any  dictum,  that  a  co-tenant,  after  the  term, 
holding  over  alone,  can  make  another  co-tenant  liable  to 
the  landlord  in  this  form  of  action. 

But,  secondly,  the  special  verdict  does  not  find  that  Tan- 
cred ever  was  a  partner  in  the  banking  company,  or  con- 
tinued so  at  the  time  this  liability  was  incurred.  \Tindal, 
C.  J. — It  says  they  were  provisional  directors,  but  never, 

(fl)  1  C.  M.  &  R.  172.  id)  8  T.  R.  327. 

{b)  3  Ad.  &  £.  Q(iQ\  5  Nev.  &  (e)  1  Stark.  N.  P.  C.  455. 

M.  1.  (/)  9  Price,  291. 

(c)  1  Esp.  57.  (g)  1  M.  &  M.  19. 

VOL.  XII.  Y  M.  W. 
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Bxeh.  Chamber,  in  fact,  signed  the  deed  of  settlement.]     That  is  so,  but 
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the  mere  taking  of  scrip  would  not  make  Tancred  liable  as 
Tancrsd      a  partner.    Fosp  v.  Cl^on  (a)  and  the  late  case  of  Fos  v. 


V, 


Christy.      Frith  (b)  is  to  the  same  effect.    No  liability  is,  therefore, 
shewn  on  the  ground  of  partnership. 

But  even  if  it  had  appeared  that  Tancred  was  a  partner 
in  the  banking  company  with  Thompson,  that  would  not 
have  been  suflScient  to  fix  Tancred ;  for  the  holding  over 
was  an  act  of  trespass,  and  one  partner  cannot  make  hia 
partner  a  trespasser,  unless  such  partner  authorize  the 
trespass,  or  afterwards  give  his  express  assent  to  it.  Peirie  v. 
Lamont  (c).  Then  as  to  the  former  judgment,  if  admissible 
at  all,  which  is  denied,  it  cannot  be  put  higher  than  this, 
that  it  is  evidence  from  which  an  irtference  may  be  drawn. 
Jones  V.  Reynolds  {d).  No  liability  is,  therefore,  shewn  on 
this  special  verdict  against  Tancred,  and  either  the  judg- 
ment below  must  be  reversed,  or  a  venire  de  novo  awarded. 

B,  F.  Richards  (Peacock  with  him),  contriL. — ^The  form 
of  the  contract  in  this  case  has  not  been  adverted  to  on  the 
other  side.  The  demise  is  not  to  the  defendants  as  dtrec* 
iorSi  but  to  them  in  their  individual  capacity.  The  verdict 
states,  that  they  were  let  into  possession  on  the  19th  July, 
1838,  and  actually  occupied  for  the  purpose  of  the  bank- 
ing company.  Tancred's  retirement  from  the  direction 
was  immaterial.  Thompson  continued  a  director,  and  the 
premises  were  held  with  the  assent  of  all.  It  does  not  ap- 
pear that  the  premises  were  given  up,  or  ever  offered  so  to 
be.  Then  there  is  the  admission  from  the  payment  into 
Court  in  the  former  action.  [Paiteson,  J. — So  far  as  the  in- 
ference is  from  the  payment  into  Court,  it  is  directly  against 
you;  one  cannot  escape  from  the  conclusion,  that  the  pay- 
ment into  Court  was  for  a  quarter's  rent  up  to  the  time  of 

(a)  6  Bing.  776;  4  M.  &  P.  676.  (c)  1  Car.  &  Marah,  93. 

(6)  1  Car.  &  Manh,  602.  (d)  7  C.  &  P.  335. 
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the  end  of  the  term,  with  the  insurance  added.    The  parti-  £'<^a-  Chamber, 

1843 
colars  are  no  part  of  the  pleadings,  although  they  have  got 

into  this  special  verdict.]  But  it  is  immaterial  to  the  case 
whether  there  was  a  partnership  or  not.  Tancred  was  a 
joint  contractor^  and  was  bound  to  give  up  possession.  Al- 
though there  was  no  actual  occupation,  he  was  still  liable : 
Pinero  v.  Judson  {a),  BuU  v.  Sibbs  {b).  He  has  permit- 
ted the  other  parties  to  occupy;  and  what  is  there  to  shew 
that  he  did  not  use  the  premises?  Ibbs  v.  Richardson  (e)  is 
in  point.  [Erskine,  J. — That  was  the  case  of  a  holding  by 
under-tenants.  CoUman,  J. — ^The  verdict  does  not  say  that 
the  holding  over  by  the  banking  company  was  by  the  co- 
tenants.  They  might  have  been  let  in  as  under-tenants  to 
Tancred.]  That  brings  it  within  the  authority  of  Ibbs  v. 
Bichardson.  [Patieson,  J. — There  the  under-tenant  was  put 
into  possession  by  the  defendant;  here  they  all  had  a  right 
to  the  occupation,  and  not  through  Tancred's  permission.] 
There  is  nothing  in  the  special  verdict  to  shew  that  Tan- 
cred did  not  go  on  these  premises  daily.  ICresswell,  J. — 
When  did  the  bank  begin  to  occupy  ?  The  verdict  states 
that  the  bank  continued  to  occupy  under  the  plaintiff,  but 
not  when  it  began  so  to  do.]  It  is  a  necessary  inference 
that  it  began  to  occupy  when  the  defendant  was  let  into 
possession.  [Creaswett,  J. — I  cannot  draw  inferences  in  a 
special  verdict.  Unless  it  is  prsesumptio  juris  et  de  jure,  it 
is  not  found.]  A  sufficient  joint  liability  is  shewn.  In 
Hbrsi  y.  Horn  {d),  it  was  held,  that  one  joint-tenant  might 
be  liable  for  double  value,  for  the  wilful  holding  over  of 
another  joint-tenant.  So  in  Jenner  v.  Ckpff  (e),  it  was  held, 
that,  although  a  landlord  could  not  distrain  on  parties  hold- 
ing over,  yet  he  may  recover  the  double  value,  or  bring  an 
action  for  use  and  occupation.  The  case  of  Freeman  v.  Juri/ 

(a)  6  Bing.  206 ;  3  M.  &  P.  497.       61 8. 
(6)  8  T,  R.  327.  (d)  6  M.  &  W.  393. 

(c)  9  A.  &  E.  849;  1  Per.ft  D.  (e)  1  M.  &  Rob,  215. 
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Exeh.  Chamber,  in  the  least  question.    But  nnfortnnatelj  we  are  not  at 

'        liberty  to  do  the  same  upon  this  special  Terdict,  which  is 

so  imperfect  that  we  cannot  give  any  judgment  npon  it^ 

and  we^  therefore^  hold  that^  there  must  be  a  venire  de  novo 

awarded^  as  was  done  in  the  case  of  IL  ▼.  Trqffbrd  and 

others  (a). 

Venire  de  novo. 


(a)  8  Bii^.  204;  1  M.  &Soott,  401 ;  2  C.  &  J.  265. 


The  owner  of 
land  through 
which  water 
flows  in  a  sub- 
terraneous 
course,  has  no 
right  or  interest 
in  it  which  will 
enable  him  to 
maintain  an 
action  against 
a  landowner, 
who,  in  carry- 
ing on  mining 
operations  in 
his  own  land  in 
the  usual  man- 
ner, drains  away 
the  water  from 
the  land  of  the 
first-mentioned 
owner,  and  lays 
his  well  dry. 
Qiuere,  if 
the  well  had 
been  ancient, 
whether  there 
would  have 
been  any  differ- 
ence. 


AcTON  t;.  Blundell  and  Another  (a). 

L/ ASE.— The  first  count  of  the  declaration  stated^  that  the 
plaintiff,  before  and  at  &c.,  was,  and  from  thence  hitherto 
has  been,  and  still  is,  lawfuUy  possessed  of  certain  doses, 
with  divers  mills,  factories,  buildings,  and  weUs  thereon, 
with  the  appurtenances)  situate  &c.,  wherein  and  wherebj 
he  the  plaintiff  carried  and  still  carries  on  the  trade  or 
business  of  a  cotton-spinner,  and  for  the  working,  occupying, 
and  using  which  said  mills,  Victories,  buildings,  and  wells, 
he  the  plaintiff,  before  and  at  the  time  of  committing  the 
grievances  hereinafter  mentioned,  used  and  applied  the 
water  of  certain  under-ground  springs,  streams,  and  water* 
courses,  and  by  reason  thereof,  before  and  at  the  time  of 
committing  such  grievances,  of  right  ought  to  have  had 
and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy,  the 
benefit  and  advantage  of  the  water  of  the  said  springs, 
streams,  and  watercourses,  which,  during  all  that  time,  of 
right  ought  to  have  run,  flowed,  and  percolated,  and  until 
fee.,  of  right  had  run,  flowed,  and  percolated,  and  still  of 
right  ought  to  run,  flow,  and  percolate  into  the  said  closes 

(a)  The  judgment  in  this  case  was  delivered  on  the  18th  of  May, 
1843,  but  the  case  has  been  unavoidably  postponed. 
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and  premiaes  of  the  plaintiff^  for  sapplying  the  same  closes  Bxeh.  Chamber, 
with  water  for  the  working,  occupying,  and  using  the  said 
mills,  factories,  buildings,  and  weUs,  and  for  the  conyenient 
use  and  occupation  of  the  said  closes  with  the  appurte- 
nances. Sneach,  that  the  defendants  sunkdivers  pits,  shafts, 
holes,  and  tunnels,  near  to  the  said  closes  and  premises,  and 
erected,  put  down,  and  worked  divers  engines  and  pumps 
in  and  near  the  said  pits  &c.,  and  kept  and  continued  &c., 
and  by  means  as  well  of  the  digging  of  the  said  pits  &c. 
and  the  working  of  the  said  engines,  as  of  the  continuing 
the  said  several  pits  &c,  diverted  and  carried  away  from  the 
said  closes  and  premises  of  the  said  plaintiff  the  water  of 
the  said  springs,  streams,  or  watercourses,  and  hindered  and 
prevented  the  same  from  running,  flowing,  and  percolating 
in  and  along  their  usual  courses,  and  in  their  usual  manner 
and  quantities,  to  the  said  closes  &c.,  and  supplying  the 
same  with  water  for  the  working  &c.  the  said  mills,  fac- 
tories, buildings,  and  wells,  and  for  the  convenient  use  and 
enjojrment  of  the  said  closes  with  the  appurtenances,  as  the 
same  of  right  ought  to  have  done  &c.,  and  thereby  &c. 

The  second  count  alleged,  that  the  plaintiff,  before  &c., 
was  and  fit>m  thence  hitherto  hath  been  and  still  is  lawfully 
possessed  of  a  certain  close,  buildings,  and  premises  &c., 
within  which  was  a  certain  gprinff  and  well  of  water,  and 
the  plaintiff,  by  reason  of  the  possession  of  the  said  close 
&c.,  still  of  right  ought  to  have  the  use,  benefit,  and  enjoy- 
ment, of  the  water  of  the  said  spring  and  well,  for  the  con- 
venient and  beneficial  occupation  of  the  said  close  &c.,  and 
for  supplying  the  same  with  water  for  the  necessary  pur^ 
poses  thereof.  Breach,  that  the  defendants  wrongfully  &c. 
drained,  drew  off,  pumped,  and  carried  away  the  water  of 
the  said  spring  and  well,  and  caused  the  same  to  run,  flow, 
and  percolate  out  of  and  away  from  the  said  well,  and  out 
of  and  away  from  the  said  close  &c. ;  and  the  said  well 
thereby  became,  and  during  all  the  time  aforesaid  continued 
to  be,  and  still  is,  empty  and  dry,  whereby  &c. 
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Exeh.  Chamber,  Pleas,  first,  uot  guilty :  secondly,  to  the  first  count,  that 
the  plaintiff  did  not  before  or  at  &c.  use  or  apply  the  said 
water  of  the  said  underground  springs,  streams,  and  water- 
courses for  the  working  and  occupying  and  using  the  said 
mills  &c.,  as  in  that  count  mentioned,  and  ought  not  of 
right  to  have  had  and  enjoyed  the  benefit  of  the  said  water 
8e;c,  and  that  the  said  water  &c.  ought  not  of  right  during 
that  time  in  the  said  first  count  mentioned  to  have  run, 
flowed,  or  percolated,  nor,  until  the  commencing  of  the 
supposed  grievances,  had  of  right  run,  flowed,  or  perco- 
lated into  the  said  closes  &c.,  for  supplying  the  said  closes 
with  water  for  the  working,  occupying,  and  using  the  said 
mills,  factories,  buildings,  and  wells,  and  for  the  convenient 
use  and  occupation  of  the  same  closes,  modo  et  form&. 
Thirdly,  to  the  second  count,  that  the  plaintiff,  by  reason 
of  the  possession  of  the  said  close  &c.,  had  not  of  rights 
nor,  at  the  time  of  the  plaintiff^s  declaring,  ought  he  to 
have  had  the  use,  benefit,  and  enjoyment  of  the  said  water 
of  the  said  spring  and  well  for  the  convenient  and  bene- 
ficial occupation  of  the  said  close  &c.,  and  for  the  sup- 
plying the  same  with  water  for  the  necessary  purposes 
thereof,  modo  et  forma.  On  both  which  pleas  issues  were 
joined. 

The  cause  came  on  to  be  tried  before  Boyt,  B.,  at  the 
Liverpool  Spring  Assizes,  1841,  when  (as  it  was  stated  in 
the  bill  of  exceptions  on  which  this  writ  of  error  was 
brought)  the  plaintiff's  counsel  gave  in  evidence  (inter 
alia)  that  the  plaintiff  was  the  owner  and  in  possession 
and  occupation  of  a  piece  of  land,  with  a  cotton  mill 
erected  thereon,  situate  in  a  street  called  the  Wallgate, 
iu  the  town  of  Wigan,  in  which  mill  he  carried  on  the 
business  of  a  cotton-spinner  with  one  John  Acton ;  that 
the  said  laud  and  mill  formerly  for  many  years  belonged 
to,  and  were  occupied  by,  one  Thomas  Hardman  up  to  his 
death,  which  occurred  in  the  year  1887 ;  that  firom  and 
after  his  death,  the  said  land  and  mill  belonged  to  and  were 
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occupied  by  one  John  Acton  deceased^  up  to  his  deaths  B««*-  Chamber, 
which  occurred  in  the  year  1889^  and  that  from  and  after 
his  death  the  plaintiff  became  and  was  such  owner  and 
occupier  as  aforesaid,  and  continued  such  owner  and  so  in 
possession  and  occupation^  from  thence  to  the  time  of  the 
trial.  That  within  twenty  years  before  the  commencement 
of  the  suit,  namely,  in  the  latter  end  of  the  year  1821,  and 
whilst  the  said  Thomas  Hardman  was  such  owner  and  in 
possession  and  occupation  as  aforesaid,  he  the  said  Thomas 
Hardman  sunk  and  made  in  the  said  land  a  certain  well, 
and  that  by  means  of  such  well  he  the  said  Thomas  Hard- 
man,  from  the  time  of  such  sinking,  and  the  said  John 
Acton  deceased,  and  the  plaintiff,  during  the  time  they 
were  respectively  such  owners  and  so  possessed  as  aforesaid, 
did  from  time  to  time,  according  to  their  convenience,  raise, 
draw,  and  procure  from  and  out  of  such  well,  water  for  sup- 
plying and  working  the  said  mill  with  the  appurtenances, 
and  for  the  convenient  use  and  occupation  of  the  same;  that 
the  well  was  originally  sunk  to  the  depth  of  about  eighteen 
yards,  and  the  supply  of  water  from  it  was  then  sufiicient 
for  the  purposes  of  the  said  mill;  that  in  the  year  1883 
and  1834  the  supply  of  water  from  the  well  was  defective, 
and  that  the  said  Thomas  Hardman,  the  then  occupier  of 
the  mill,  in  the  latter  year  deepened  the  well  about  three 
yards,  and  the  supply  of  water  from  it  was  again  sufficient 
for  the  purposes  of  the  mill,  and  continued  to  be  so  until 
the  year  1837;  that  in  that  year  the  defendants  sunk  a  coal- 
pit in  the  glebe  land  belonging  to  the  rectory  of  Wigan,  of 
which  glebe  land  the  defendant  Blundell  was  then,  and  from 
thence  hitherto  has  been,  lessee  from  the  rector,  under  the 
provisions  of  an  act  of  Parliament  passed  in  that  year ;  that 
the  said  coal-pit  was  about  three  quarters  of  a  mile  from 
the  said  mill;  that  when  the  said  pit  was  sunk  to  a  certain 
depth,  namely,  about  thirty-five  yards,  the  water  ceased  to 
flow  in  the  well,  and  so  continued  for  a  period  of  about  six 
months,  during  which  time  the  pit  was  worked,  and  the 
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Mgeh.  Chamber,  owxier  and  occupier  of  the  mill  obtained  water  from  othor 
1843 

sources,  for  the  working  of  the  said  mill ;  that  doling  that 

period  the  well  was  again  deepened  about  six  yards  by  the 
said  John  Acton  deceased,  the  then  owner  and  occupier 
of  the  mill ;  that  at  the  end  of  that  period  the  pit  ceased 
to  be  worked  for  a  short  interval,  during  which  interval 
the  water  rose  in  the  well  again;  that  afterwards,  viz.,  in 
1838,  the  working  of  the  pit  commenced  again,  and  has 
continued  ever  since ;  that,  soon  after  the  water  left  the 
well  as  last  aforesaid,  the  well  was  again  .deepened  by  the 
then  owner  and  occupier  of  the  mill,  by  about  twelve  yards 
more,  and  that  the  water  rose  in  the  well  again,  and  by 
the  stroke  of  the  plaintiff's  engine-pump  being  shortened, 
and  by  the  aid  of  a  lodge  or  reservoir  made  on  the  plain- 
tiff's land,  was  sufficient  for  the  purposes  of  the  mill,  and 
continued  to  be  so  until  December,  1840,  when  the  water 
again  ceased  to  flow  in  the  well;  that  in  the  same  year  the 
defendants  sunk  another  coal-pit,  called  the  engine-pit, 
in  the  said  glebe,  about  735  yards  distant  from  the  said 
well;  that,  whilst  the  pit  was  working,  the  water  began 
to  fidl  again,  vie.,  in  September  1840,  and  in  December 
following  it  became  insufficient  for  the  purposes  of  the 
mill,  and  the  plaintiff,  from  that  time  to  the  commence- 
ment of  this  action,  was  obliged  to  procure  water  from 
other  sources  for  the  purposes  of  his  mill ;  and  that  the 
defendants  have  continued  to  work  the  said  pits,  which 
were  sunk  and  made,  and  have  always  been  worked,  in  the 
usual  and  proper  manner;  and  that  the  said  pits  have  been 
drained  by  steam  engines,  in  order  to  win  and  get  the 
cannel  coal  there ;  that,  when  the  last-mentioned  pit  had 
been  sunk  to  a  considerable  depth,  and  before  it  had 
reached  and  extended  so  deep  as  the  stratum  of  the  said 
cannel  coal,  namely,  at  the  depth  of  about  eighty  yards 
from  the  surface,  large  quantities  of  water  tprang  out  from  a 
stratum  of  rock,  which  lay  at  that  depth,  and  was  pene- 
trated in  the  sinking  of  the  same  pit;  that,  until  the  last- 
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mentioned  pit  was  sunk  down  to  that  stratum  of  rock,  ^^fck'  Chambtr^ 

.  1843 

Uttle  or  no  water  was  found  in  the  pit ;  that  in  that  dis- 

trict  where  the  said  well  and  the  pits  are  situate,  the  mineral 
strata  dip  is  about  one  yard  in  se^en  yards ;  that  the  first- 
mentioned  pit,  with  reference  to  the  said  well,  is  upon  the 
rise  of  the  said  strata,  and  the  engine  «nd  pit  on  the  dip; 
that  the  level  of  the  bottom  of  the  said  new  engine-'pit  is 
lower  than  the  bottom  of  the  said  well ;  that,  prenons  to 
the  sinking  of  the  said  well  in  1821,  the  said  mill  was 
worked  and  supplied  with  water  from  a  well  about  nine 
yards  deep,  in  a  garden  near  the  said  mill,  but  not  being 
the  property  of  the  said  Thomas  Hardman,  John  Acton, 
or  the  plaintiff;  that  the  last-mentioned  well  was  entirely 
in  the  strata  of  soil  and  clay,  and  did  not  penetrate  or 
reach  any  rock,  and  that  the  water  in  the  last-mentioned 
well  has  continued  to  flow  as  usual. 

The  plaintiff  gave  evidence  tending  to  shew,  from  the 
nature  of  the  strata  lying  between  the  well  in  question  and 
the  pits  sunk  by  the  defendants,  and  which  strata  consisted 
of  porous  rocks,  that  the  failure  of  the  water  in  the  well 
arose  wholly  or  partially  from  the  sinking  the  engine- 
pit;  and  that,  by  reason  of  the  premises,  the  plaintiff  had 
been  put  to  and  incurred  great  pecuniary  loss  and  damage. 

The  bin  of  exceptions  then  stated,  that  "  the  defendants' 
counsel  insisted,  before  the  said  learned  Baron,  that  the 
said  several  matters  so  produced  and  given  in  evidence  on 
the  part  of  the  said  plaintiff  were  not  sufScient,  and  ought 
not  to  be  admitted  as  evidence  to  the  jury,  to  entitle  the 
plaintiff  to  a  verdict  on  any  material  point  of  the  said  issues 
secondly  and  lastly  above  joined,  and  that  they  shewed 
that  the  said  second  and  last  issues  ought  wholly  to  be 
found  for  the  defendants.  And  to  this  the  counsel  of  the 
said  plaintiff  did  then  and  there  insist  8cc.  that  the  said 
several  matters  were  sufficient,  and  ought  to  be  admitted 
as  evidence  to  the  jury,  to  entitle  the  said  plaintiff  to  a 
verdict  on  the  said  issues  secondly  and  lastly  above  joined. 
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E*€h.  Chambar^  OT  on  a  material  part  thereof,  and  that  they  did  not  shew 
that  the  said  issues  ought  to  be  found  wholly  for  the  de- 
fendants.  And  that  the  said  learned  Baron  did  then  and 
there  declare  and  deliver  his  opinion  to  the  juryj  that,  as* 
suming  that  the  defendants  were  guilty  of  the  grievances 
alleged  in  the  declaration,  yet,  if  they  did  proceed  and  act 
in  the  usual  and  proper  manner  on  the  land  of  the  defend- 
ant Blundell  for  the  purpose  of  working  and  winning  a  coal 
mine  therein,  they  might  lawfully  do  so;  that  the  law  had 
made  no  provision  against  it;  and  that  the  evidence  was 
not  sufficient  to  support  the  allegations  traversed  by  the 
second  and  third  pleas,  so  as  to  entitle  the  plaintiffs  to  a 
verdict  on  those  pleas,  and  in  such  case  those  issues  ought 
to  be  found  for  the  defendants :  upon  which  the  plaintiff's 
counsel  excepted  to  the  said  opinion,  and  the  jury,  in  pur- 
•  suance  of  the  direction,  found  a  verdict  for  the  defend- 
ants on  the  second  and  last  issues,  having  been  discharged 
for  iSnding  a  verdict  on  the  plea  of  not  guilty/' 

Assignment  of  errors,  and  joinder  in  error. 

The  plaintiff's  points  for  ailment  were,  that  the  ruling 
of  the  learned  Judge  at  the  trial  was  erroneous;  that  there 
was  sufficient  to  warrant  the  jury  in  finding  a  verdict  for 
the  plaintiff  on  the  second  and  last  issues ;  and  that  the 
plaintiff  was  entitled  to  use  the  water,  unless  the  defendants 
could  shew  some  right  or  justification  for  drawing  it  away, 
beyond  the  working  of  coals  on  the  lands  of  them  or  one 
of  them. 

The  defendants'  points  were,  that  they,  in  right  of  the 
defendant  Blundell,  had  a  right  to  sink  pits  and  shafts, 
and  pump  up  the  water  in  the  usual  and  proper  manner, 
for  the  purpose  of  winning  and  getting  coals  from  the  coal 
seams  of  the  said  Blundell,  in  the  lands  in  which  the  said 
pits  and  shafts  were  sunk,  notwithstanding  those  proceed- 
ings  had  the  effect  of  diminishing  the  spring  of  water  in 
the  plaintiff's  well ;  that  well  not  having  been  sunk,  made, 
or  enjoyed  for  the  space  of  twenty  years  before  the  com* 
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mencement  of  this  action.     Also,  that,  even  though  the  ^«*«  dumber, 

1843 
plaintiff^s  well  had  been  made  and  enjoyed  more  than 

twenty  years  before  the  commencement  of  the  suit,  yet 

that,  inasmuch  as  the  spring  of  water  therein  was  an 

underground  spring,  and  one  of  which  the  defendants  and 

those  under  whom  they  claimed  had  no  notice,  no  right  to 

the  same  was  acquired  as  against  the  ovrners  or  occupiers 

of  the  mines  in  the  land  of  the  defendant  Blundell,  so  as 

to  prevent  those  owners  and  occupiers  from  winning  and 

working  those  mines,  notwithstanding  those  operations, 

when  carried  on  in  the  usual  and  proper  manner,  might 

have  the  effect  of  diminishing  the  flow  of  water  in  the 

plaintiff's  well. 

There  was  another  point,  turning  on  the  statute  under 
which  the  defendant  Blundell  held  the  mines,  but  it  was 
abandoned  on  the  argument. 

The  case  was  argued  on  the  1st  December  1842^  by 

Cowling^  for  the  plaintiff. — Laying  the  general  issue  out 
of  the  case,  it  appears  by  the  evidence  that  the  defendant 
Blundell,  by  sinking  the  engine-pit  in  his  own  land,  and 
using  the  steam  engine  to  pump  up  the  water,  has  drained 
away  and  entirely  abstracted  the  water  which  would  other- 
wise have  supplied  the  plaintiff's  well  in  his,  the  plaintiff's, 
land.  It  appears  also  that  the  plaintiff's  well  vras  sunk 
within  twenty  years,  and  the  defendants'  coal-pits  still 
more  recently,  so  that  neither  party  can  have  gained  a 
right  by  lapse  of  time.  It  is  submitted  that,  under  this 
state  of  circumstances,  the  direction  of  the  learned  Judge 
was  incorrect  in  point  of  law.  No  doubt,  generally  speak- 
ing, a  party  may  sink  pits  and  work  the  coal  in  his  own 
land,  and  there  is  no  provision  against  it;  but  that  is  an 
imperfect  view  of  the  case.  The  law  does  not  say  that  a 
party  may  so  work  whatever  the  consequences  may  be,  or 
how  far  soever  beyond  the  property  of  the  party  the  effects 
may  extend ;  it  does  not  give  the  party  an  absolute  un- 
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Exek.  CkambtTt  qualified  right  independent  of  aU  drcumstances;  but  that 
>  V  '  ^  right  must  be  subject  to  another  and  paramount  rule — sic 
Acton  utere  tuo  ut  alienum  non  kedas :  and  the  question  cornea 
Blunobll.  to  this,  whether  there  is  any  jus  alienum  in  the  plaintiff. 
Without  inquiring  at  present  whether  there  was  any  pecu- 
liar privilege  on  account  of  the  act  being  done  by  the  de^ 
fendants  in  carrying  on  mining  operations,  but  assuming 
that  the  doing  of  the  act  was,  abstractedly  speaking,  lawful, 
it  is  submitted  that,  if  water  passes  in  its  natural  course 
through  a  person's  land,  he  has  a  right  to  the  use  of  it  as  it 
passes,  and  to  be  protected  against  another  obstructing  it, 
or  altering  the  stream  so  as  to  prevent  such  user,  unless  the 
other  has  gained  some  right  or  servitude  (as  it  is  technically 
called)  by  grant  or  otherwise;  and  here  the  defendants  do 
not  allege  they  have  gained  any  such  right.  The  right 
contended  for  by  the  plaintiff  is  incident  to,  and  follows 
from,  the  possession  and  occupation  of  the  land,  and  re- 
quires no  length  of  time  to  acquire  it.  Such  right  is  al- 
most self-erident.  The  water  is  the  party^s  as  long  as  it  is 
on  his  land,  as  every  thing  is  his  that  is  above  or  below  it. 
This  is  not  disputed  as  to  water  flowing  on  the  surface  of  the 
land,  but  the  question  is  whether  it  makes  any  difference 
that  it  flows  below  it.  It  cannot ;  for  the  right  arises  from 
the  occupation  of  the  land,  and  must  equally  apply  to  water 
running  under  the  surface.  Indeed,  firom  the  nature  of 
watercourses,  there  can  be  no  difference  between  them  on 
this  point,  whether  superficial  or  not;  for  all  water  is  origin- 
ally  underground,  and  this  very  stream  may  at  some  dis- 
tance be  on  the  level  with  and  flow  along  the  surface,  U 
there  were  any  difference,  a  party  might  go,  even  in  the 
case  of  surface  water,  to  some  place  before  it  reached  the 
surface,  and  cut  off  the  stream,  and,  according  to  the  argu- 
ment on  the  other  side,  he  might  do  so  with  impunity. 
All  the  authorities  treat  the  right  to  the  use  of  flowing 
water  as  a  natural  right  following  and  arising  from  the 
occupation  of  the  land  itself,  and  they  make  no  distinction 
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between  water  flowioff  below  and  above  the  snrface.    The  ExeL  Ckamhtr, 
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question  as  to  surface  water  arose  and  was  discussed  in  Ma^ 

mm  V.  HiU  (a).  In  that  case,  Lord  Denman,  J.,  in  deliver- 
ing the  judgment  of  the  Court,  said : — "  The  proposition 
for  which  the  plaintiff  oontends  is,  that  the  possessor  of 
lands,  through  which  a  natural  stream  runs,  has  a  right  to 
the  advantage  of  that  stream  flowing  in  its  natural  course, 
and  to  use  it  when  he  pleases  for  any  purposes  of  his  own, 
not  inconsistent  with  a  similar  right  in  the  proprietors  of 
the  land  above  and  below — ^that  neither  can  any  proprietor 
above  diminish  the  qaantity,  or  injure  the  quality,  of  water 
which  would  otherwise  descend^  nor  can  any  proprietor 
below  throw  back  the  water  without  his  license  or  grant : 
— and  that^  whether  the  loss  by  diversion  of  the  general 
benefit  of  such  a  stream  be  or  be  not  such  an  injury  in 
point  of  law  as  to  sustain  an  action  without  some  special 
damage,  yet,  as  soon  as  the  proprietor  of  the  land  has  ap» 
pHed  it  to  some  purpose  of  utility,  or  is  prevented  from  so 
doing  by  the  diversion,  he  has  a  right  of  action  against  the 
person  diverting/'  That  doctrine  applies  to  this  case,  and 
no  less  to  underground  than  to  sui&ce  water.  And  in  2 
Black.  Com.  14,  water  is  stated  to  be  one  of  those  things 
which  are  acquired  by  occupancy.  "  There  are  some  few 
things  which,  notwithstanding  the  general  introduction  and 
continuance  of  property,  must  still  unavoidably  remain  in 
common;  being  such  wherein  nothing  but  an  usufructuary 
property  is  capable  of  being  had;  and,  therefore,  they  still 
belong  to  the  first  occupant,  during  the  time  he  holds  pos- 
session of  them,  and  no  longer.  Such  (among  others)  are 
the  elements  of  light,  air,  and  water ;  which  a  man  may 
occupy  by  means  of  his  windows,  his  gardens,  his  mills,  and 
other  conveniences;  all  these  things,  so  long  as  they  remain 
in  possession,  every  man  has  a  right  to  enjoy  without  dis- 
turbance.^'    There  the  rule  of  law  is  put  upon  the  ground 

(s;  5  B.  &  Ad.  1 ;  2  Nev  &  M.  747. 
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Etek.  Ckamber^  that  a  party  has  a  light  to  water  SO  long  ss  it  pssses  thioii^ 
-  his  bmd.  In  Sury  t.  Piggoit  (a),  which  was  an  action  on 
AcToir  the  case  for  stopping  a  wateroonrse,  the  Court  held^  that 
Bluhdbll.  the  right  to  the  flow  of  water  is  not  extingmshed  by  unity 
of  ownership,  in  which  respect  it  is  distinguished  from  a 
way.  Whiilock,  J.,  says  {b),  "  There  is  a  difference  between 
a  way,  a  common,  and  a  watercourse.  Bracton,  lib.  4, 
fol.  221-2,  calls  them  servitutes  prsediales,  those  which 
begin  by  private  right,  by  prescription,  by  assent,  as  a 
way  or  common,  being  a  particular  benefit  to  take  part  of 
the  profits  of  the  land.  This  is  extinct  by  unity,  because 
the  greater  benefit  shall  drown  the  less.  A  watercourse 
doth  not  begin  by  prescription,  nor  yet  by  assent,  but  the 
same  doth  begin  ex  jure  naturae,  having  taken  this  course 
naturally,  and  cannot  be  averted.''  And  Jonet,  J.,  says,  ''This 
watercourse  is  not  extinct  by  the  unity  of  possession,  the 
same  being  a  thing  which  ariseth  out  of  the  land,  and  no 
interest  at  all  by  this  claimed  in  the  land,  but  quod  cur- 
rere  solebat  this  way,  and  so  to  have  continuance  of  this.'' 
And  Crew,  C.  J.,  and  Dodderidge,  J.,  concur.  There  a  dis- 
tinction is  taken  between  a  right  of  way  or  of  common, 
and  a  right  to  the  use  of  water,  which  is  jure  nature;  but 
no  distinction  is  taken  between  water  below  and  above  the 
surface.  It  is  treated  as  a  natural  right,  and  if  it  be  so,  how 
can  it  be  material  whether  the  stream  flows  on  or  under  the 
surfiace  ?  Lord  Dennumf  C.  J.,  in  delivering  the  judgment 
in  Mason  v.  Hill  (c),  quotes  the  Boman  Law  (2  Inst.  tit.  1, 
8.  1) : — "  £t  quidem  naturaU  jure  communia  sunt  omnium 
hsBC :  aer,  aqua  profluens,  et  mare,  et  per  hoc  littora  ma- 
ris." And  he  quotes  Yinnius,  in  his  Commentary  on  the 
Institutions,  as  explaining  the  meaning  of  the  text : — "  Item 
aqua  profluens,  hoc  est  aqua  jugis,  quse  vel  ab  imbribus  col- 
lecta,  vel  e  venis  terras  scaturiens,  perpetuum  fluxum  agit, 

(a)  3  Balftr.  339 ;  Poph.  166 ;  (6)  3  fidstr.  340. 

W.  Jones,  145  ;  Noy,  84.  (c)  5  B.  &  Ad.  23. 
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mare,  etiam  littora  maris.  In  hisce  rebus  duo  sunt,  que  jure 
naturali  omnibus  competunt.  Primum  communis  omnium 
est  harum  rerum  usus,  ad  quem  natura  comparatse  sunt, 
tiim  si  quid  earum  rerum  per  naturam  occupari  potest,  id 
eatenus  occupantis  fit,  quatenus  e&  occupatione  usus  ille 
promiscuus  non  IvdAitm"  And  he  proceeds  to  describe 
the  use  of  water,  "  aqua  profluens  ad  lavandum  et  potan- 
dum  unicuique  jure  naturali  concessa/'  And  in  the  Pan- 
dects (a),  lib.  89,  tit.  iii.,  De  Aqua,  et  Aquae  pluvise  arcendas, 
there  are  the  following  opinions  on  this  subject  applicable 
to  the  present  case.  "  Similiter  sentiunt  Sabinus  et  Cas- 
sius.  Nam  iidem  aiunt :  Aquam  pluviam  in  suo  retinere,  vel 
superficientem  (&)  ex  vicini  in  suum  derivare,  dum  opus  in 
alieno  non  fiat,  omnibus  jus  esse.  Prodesse  enim  sibi  unus- 
quisque,  dum  alii  nan  nocet,  non  prohibetur;  nee  quem- 
quam  hoc  nomine  teneri.''  "  Similiter  Pomponius :  Si  in 
meo  aqua  erumpat  quae  ex  tuo  fundo  venas  habeat ;  si  eas 
venas  incideris,  et  ob  id  desierit  ad  me  aqua  pervenire :  tu 
non  videris  vi  fecisse,  si  nulla  serritus  mihi  eo  nomine  de- 
bita  fuerit ;  nee  interdicto  quod  vi  aut  clam  teneris.''  '^  De- 
nique  MarceUus  scribit :  Ctun  eo  qui  in  suo  fodiens  yicini 
fontem  avertit,  nihil  posse  agi;  nee  de  dolo  actionem:  Et 
sane  non  debet  habere ;  si  non  animo  vicino  nocendi,  sed 
Buum  agrum  meliorem  faciendi  id  fecit.''  And  in  the  follow- 
ing page  there  is  the  following  passage :  ^'  Similiter  Sabinus 
et  Cassius.  Nam  iidem  aiunt :  Si  aqua  naturaliter  decurrat, 
aquae  pluviae  arcendae  actionem  cessare.  Quod  si  opere  facto 
aqua  aut  in  superiorem  partem  repeUitur,  aut  tit  inferiorem 
derivaiur;  aquae  plaviae  arcendae  actionem  competere." 
They  there  appear  to  lay  down  this — that,  as  to  flowing 
water,  each  party  is  entitled  to  use  it  as  it  passes  through 
his  own  land,  and  if  another  takes  away  the  water,  or  draws 
it  off,  an  action  is  maintainable  against  him.    And,  in  this 

(a)  Potier'B  ed.,  vol.  3,  p.  578-9. 

(b)  Halvand  reads  ntperfiuentemy  note,  Id. 

▼OL.  XII.  S  M.  W. 


1843. 


886  CASES   IN    THE    BXCHBQUEB   CHAMBER, 

Ejcch.  Chamber,  cEse,  by  the  act  of  the  defendants,  the  plaintiff  is  deprived 
of  this  water  which  would  otherwise  flow  into  his  well. 
[MatUe,  J. — It  appears  to  me  that  what  Marcellus  says  is 
against  you.  The  English  of  it  I  take  to  be  this:  if  a  man 
digs  a  well  in  his  own  field,  and  thereby  drains  his  neigh- 
bour's, he  may  do  so,  unless  he  does  it  maliciously.]  His 
language  is  to  be  construed  according  to  the  state  of  things 
at  the  period  he  used  it.  Mining  was  then  altogether 
unknown,  at  least  on  the  scale  and  with  the  means  now  ap- 
plied to  it.  He  meant  therefore,  probably,  digging  a  well 
in  order  to  obtain  access  to  the  stream,  that  he  might  use 
it:  for  occupation  purposes :  and  it  may  be  admitted,  with- 
out prejudice  to  the  plaintiff's  case,  and  indeed  is  rather 
part  of  it,  that  the  occupiers  of  the  land  have  a  right  to 
use  the  water  flowing  through  it  for  occupation  purposes, 
though  such  use  may  possibly,  and  in  rare  instances,  pre- 
judice their  neighbours.  Such  use,  however,  is  very  different 
from  that  in  the  present  case,  where,  by  means  of  steam- 
engines,  &c.,  the  defendants  continually  abstract  all  the 
water  from  the  plaintiff's  land.  That  the  Romans  knew 
little  about  cutting  off  or  using  under-ground  currents  of 
water  appears  from  their  use  of  aqueducts.  [^Maade^  J. — 
That  is  not  conclusive;  it  is  certain  they,  in  some  instances, 
used  water-pipes  for  their  dwelling-houses.  What  do  you 
understand  by  user  for  occupation  purposes  ?]  Such  pur- 
poses as  Yin^ius  refers  to,  ad  lavandum  et  potandum, 
for  the  use  of  the  family  or  cattle.  It  may  be  difficult  to 
define  the  exact  boundary  of  those  purposes;  the  same 
difficulty  would  have  applied  to  the  doctrine  in  Maaofi  v. 
Hill,  and  yet  was  not  noticed;  nor  is  it  necessary  to  discuss 
it  here.  A  right  like  the  present  seems  acknowledged  from 
the  remotest  times ;  for  wells  have  always  been  considered 
as  of  the  highest  value :  habitations  and  towns  have  grown 
up  about  them,  and  yet,  if  the  defendants  are  right,  all 
this  is  held  at  the  caprice  of  the  owner  of  neighbouring 
mines,  who  may  lay  those  wells  dry  at  any  moment  they 
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please ;  for  it  is  very  difficult  to  say,  that,  if  the  mine-owner  Egeh,  Chamber, 
may  do  so  within  twenty  years,  he  can  be  barred  by  any 
Japse  of  time. 

Few  authorities  can  be  found,  both  in  consequence  of 
the  rarity  of  such  an  occurrence  as  the  present  until 
recently,  and  the  difficulty  of  bringing  satisfactory  proof 
home  to  a  defendant;  but  the  existence  of  the  right  con- 
tended for  seems  assumed  and  recognized  in  them,  so  far  an 
any  inference  is  deducible.  Thus,  in  the  Year  Book,  14 
Hen.  8, 31,  where  an  action  on  the  case  was  brought  for  di- 
verting a  river,  it  is  said  by  Bow,  ''It  seems  that  here  he  shall 
have  assize  of  nusance  and  not  action  on  the  case ;  as  if 
you  stop  a  Conduit  I  shall  have  assize  of  nusance/'  That 
assumes  a  right  to  the  watercourse,  otherwise  the  only  re- 
medy would  have  been  for  the  damage  done  to  the  conduit 
or  waterpipe  itself,  and  not  for  the  right  to  the  watercourse. 
In  Browne  v.  Best  (a),  which  was  a  special  action  on  the 
caae  for  diverting  a  watercourse,  the  plaintiff  declared  upon 
his  own  possession  of  the  place,  through  which  the  water 
used  to  run,  and  then  set  out  the  course  of  it,  and  stated 
•  that  the  defendant  digged  two  pits  and  two  ponds  partly 
in  and  near  the  said  course,  diverted  the  water  into  those 
pits^  and  made  dams  and  banks  to  the  ponds,  by  which  the 
water  had  been  diverted  in  its  ancient  course,  and  a  great 
part  of  it  sunk  into  those  ponds,  so  that  little  had  come  to 
the  plaintiff's  grounds.  The  defendant  pleaded,  that  all 
the  water-springs  were  in  his  ground,  and  that  the  two  pits 
had  been  there  time  out  of  mind  for  the  use  of  water  for 
the  meadows  and  cattle ;  and  that  the  pits  being  choked 
up  with  mud,  he  dug  two  large  pits  and  made  dams  and 
banks,  as  it  was  lawful  for  him  to  do.  The  plaintiff  replied  de 
injuria,  and  on  demurrer  to  that  replication;  and  after 
argument,  Lee,  C.  J.,  says, — "  I  am  of  opinion  that  the 
declaration  is  very  good,  and  that  in  the  case  of  a  water- 

(a)  1  Wils.  174. 
z2 
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Exch.  Chamber,  conrse^  wMch  is  jure  naturae^  this  is  the  best  way  of  de- 
claring; for  the  plaintiff,  being  possessed  of  the  place,  de- 
clares that  the  water  currere  solebat  through  that  place 
time  out  of  mind,  and  that  the  defendant  had  obstructed 
it ;  and  I  think  the  defendant,  by  this  plea,  has  not  at  all 
denied  the  plaintiff  having  such  a  watercourse,  but  says 
that  it  took  its  rise  in  his  (the  defendant's)  ground;  that 
the  water  runs  through  part  of  his  ground ;  that  there 
were  two  pits  immemorially;  and  acknowledges  he  has  en- 
larged the  pits,  and  made  the  obstruction  laid  in  the  de- 
claration ;  this  really  amounts  to  a  confession  of  the  plain- 
tiff's action,  for,  although  there  have  been  pits  in  the  de- 
fendant's ground  time  out  of  mind,  yet  he  cannot  enlarge 
them,  but  they  must  remain  as  they  have  always  been, 
and  so  is  the  rule  both  in  the  common  and  civil  law."  And 
afterwards  he  adds,  "  The  defendants,  indeed,  might  have 
cleansed  the  pits,  keeping  them  as  they  were  before,  but 
cannot  enlarge  them."     The  language  thus  used  is  appli- 
cable to  underground  as  well  as  surface  watercourses ;  and 
there  the  jus  alienum  is  recognized.    The  pleadings  in 
actions  for  injuries  to  watercourses  never  state  the  water 
to  be  superficial.     In  Arkurright  v.  GeU  (a),  the  question  in 
this  case  did  not  exactly  arise,  but  the  following  observa- 
tion was  made  as  to  underground  watercourses  by  Lord 
Abinger,  C.B. : — '^  If  the  plaintiffs  have  established  that  they 
have  a  right  as  against  you  to  keep  the  water,  it  is  no  an- 
swer that  you  are  doing  an  act  in  your  own  land.  All  water 
was  at  first  subterraneous."  This  right  is  only  a  part  of  one 
more  general  right ;  that  is,  a  right  to  all  the  advantages 
which  the  land  possesses,  and  all  its  features  implanted 
in  it  by  nature.     If  it  does  not  exist,  a  person  may  convert 
a  valley  into  a  mountain  or  conversely,  and  thereby  throw 
all  the  water  upon,  or  draw  it  from,  his  neighbour's  land. 
And  yet  a  person  has  not  an  unlimited  right  over  his  own 

(a)  5M.&W.  203. 
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land ;  for  if  he  excavates  it  so  as  to  make  his  neighbour's  Bxch,  Chamber, 
fall  in^  he  is  liable,  as  was  admitted  in  Wyatt  v.  Harru 
9cn  (a).  The  inconveniences  attending  a  contrary  rule  would 
be  very  great.  If  the  defendant  has  the  right  he  contends 
for,  how  far  does  it  extend  ?  He  does  not  want  the  water 
for  his  own  use,  and  what  then  is  to  become  of  the  water 
abstracted?  Does  the  law  allow  it  to  be  sent  in  one  col- 
lected stream  along  the  surface?  May  the  defendants 
allow  it  to  find  its  own  way?  If  so,  it  might  go  into  an- 
other colliery  and  drown  it,  which  would  be  contrary  to 
HawardY.Bank€s{b).  If  they  may  act  in  such  a  manner,  they 
would  not  be  liable,  although  their  neighbours'  land  should 
sink  in  consequence  of  the  water  being  abstracted  from 
under  it.  It  can  make  no  difference  that  the  defendants  are 
engaged  in  mining  operations.  It  is  impossible  to  lay  down 
any  general  rule  as  to  the  "  usual  and  proper  mode  of  min- 
ing.'' The  present  mode  was  unknown  until  recently ;  and^ 
therefore,  cannot  have  been  provided  for  by  the  common 
law,  and  it  is  impossible  to  say  what  wiU  be  the  ''usual 
and  proper  mode"  in  future  times,  or  whether  the  present 
mode  will  not  then  be  considered  as  gross  negligence. 
In  fact,  mining  operations  form  a  species  of  trade  now. 
In  TVedwen  v.  Bourne  (c),  Parke,  B.  says,  in  the  course  of 
the  argument,  "  a  mining  concern  is  a  trading  concern." 
Now,  it  is  no  answer  to  a  nuisance  that  a'party  is  carrying 
on  a  lawful  trade :  thus,  recently  both  actions  and  indict- 
ments have  been  brought  against  alkali  manufacturers 
for  the  injury  done  to  their  neighbours'  property,  and  it 
seems  difficult  to  draw  any  distinction  on  account  of  the 
species  of  injury  committed  being  different,  or  the  trade  in 
the  present  instance  being  carried  on  under  ground.  In 
fact,  if  the  defendant  is  right,  it  seems  difScult  to  say  he  may 
not  do  the  same  for  his  own  amusement  solely.    [Mauley  J. 

(a)  3  B.  &  Ad.  871.         (6)  2  Burr.  1113.        (c)  6  M.  &  W.  463. 
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Bxeh,  Chamber,  — ^l  guppose  these  general  doctrines  as  to  watercourses  will 
-  not  be  denied;  but  is  this  a  watercourse?]  The  term 
Acton  i€  watercourse "  must  apply  to  all  streams,  however  tliey 
Blvndsll.  may  flow,  or  though  they  p^colate  through  strata  cf  roek 
as  in  the  present  instance,  not  merely  to  rivers  only  or 
streams  forming  one  continuous  body  of  water.  If  it 
did  not,  a  party  might  abstract  into  his  own  land  mina'al 
waters  from  his  neighbour's.  The  case  seems  to  fall  within 
the  rule  laid  down  in  AldrecTs  case  {a).  **  So  if  a  man  has 
a  watercourse  running  in  a  ditch  from  the  river  to  his  house 
for  his  necessary  use ;  if  a  glover  sets  up  a  lime-pit  for  calve 
skins  and  she^  skins  so  near  the  said  watercourse  that  the 
corruption  of  the  lime-pit  has  corrupted  it,  for  which  cause 
his  tenants  leave  the  said  house,  an  aetion  upon  the  case  Kes 
for  the  same,  as  it  is  adjudged  in  18  H.  7,  S6  b ;  and  this 
stands  both  with  the  rule  of  law  and  reason, ''  sc.  prohibetur 
ne  quis  faciat  in  suo  quod  nocere  possit  alieno :  et  sic  utere 
tuo  ut  alienum  non  l»das.''  The  importance  of  the  question 
is  obvious ;  for,  if  the  defendant  is  right,  any  tract  of  coun- 
try, however  extensive  or  populous,  may  be  laid  diy  at  the 
caprice  of  an  individual,  and  deprived  of  one  of  the  greatest 
necessaries  oi  existence ;  and,  on  the  other  hand,  taking 
the  plaintiff's  view,  some  mines  may  not  be  capable  of  being 
worked  at  all,  or  to  such  profit  as  they  otherwise  would, 
according  to  the  mode  of  mining  at  present  in  use. 

Addison,  contra. — The  direction  of  the  learned  Judge,  at 
the  trial,  was  perfectly  correct.  It  is  admitted  here  that 
there  is  no  user  for  twenty  years — ^no  claim  of  right  from 
lapse  of  time;  and,  therefore,  it  must  be  considered  as  if 
both  the  well  and  the  pit  were  sunk  recently.  The  pro- 
position on  the  part  of  the  plaintiff  is  rather  startling;  for 
the  direct  consequence  of  it  is  this,  that  if  any  person,  a 
mere  cottager  for  instance,  sink  a  well  in  his  ground,  the 

,     (a)  9  Co.  59  a. 
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mines  of  the  surrounding  neighbourfaood,  however  extensive  Exch,  Chamber, 
and  vahiable,  can  never  afterwards  be  worked;  if  the  doing 
so  wonld  have  the  effect  of  materially  diminishing  the  water 
in  the  well ;  and  it  is  to  be  observed  in  this  case,  that,  if  the 
plaintiff,  who  was  proved  to  have  deepened  his  well  from  time 
to  time,  were  to  sink  it  lower  than  the  engine  pit,  he  might 
still  procure  water.  Where  the  consequences  to  other  pro- 
prietors are  so  strikingly  disproportionate,  some  very  clear 
authorities  ought  to  be  produced  in  support  of  such  a 
right;  but  none  such  have  been  adduced.  The  maxim, 
sic  ntere  tuo  ut  alienum  non  Isedas,  does  not  go  to  forbid 
damna  generally,  but  damna  injuriosa.  To  constitute  a 
violation  of  that  maxim,  there  must  be  injuria  as  well  as 
damnum.  There  are  many  cases  in  which  a  man  may 
lawfully  use  his  own  property  so  as  to  cause  damage  to  his 
neighbour,  so  as  it  be  not  infuriosum.  He  may  build  a 
wall  on  his  own  ground  so  as  to  obstruct  the  lights  of  his 
neighbour,  who  may  not  have  acquired  a  right  to  them  by 
grant  or  adverse  user.  He  may  build  a  mill  near  the  mill 
of  his  neighbour  to  the  grievous  damage  of  the  latter  by 
loss  of  custom,  and  so  in  other  cases.  In  Bracton,  lib.  4, 
foL  221,  there  is  the  following  passage : — "  Nocumentum 
enim  poterit  esse  justum,  et  poterit  esse  injuriosum.  In- 
juriosum,  ubi  quis  fecerit  aliquid  in  suo  injust^  contra 
legem  vel  contra  constitutionem,  prohibitus  a  jure.  Si 
autem  prohiberi  a  jure  non  possit  ne  faciat,  licet  nocu- 
mentum faciat  et  damnosum,  tamen  non  erit  injuriosum; 
licitum  est  enim  unicuique  facere  in  suo  quod  damnum 
injuriosum  non  eveniet  vicino,  ut  si  quis  in  fhnd6  proprio 
construat  aliquod  molendinum,  et  sectam  suam  et  aliorum 
vicinorum  substrahat  vicino,  facit  vicino  damnum  et  non 
injuriam:  ciim  a  lege  vel  a  constitutione  prohibitus  non 
sit  ne  molendinum  habeat  vel  construat.''  To  derive, 
therefore,  any  aid  from  the  maxim,  sic  utere,  &c.,  the  plain- 
tiff must  shew  that  he  has  sustained  injuriam,  which  is  the 
whole  question. 
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Bxeh.  Chamber,  .  Afl  to  the  passages  quoted  from  the  Pandects^  they  will 
be  found  on  examination  to  be  in  favour  of  the  plaintiff. 
What  Marcellus  writes  is  clearly  so. — Marcellus  scribit: 
Cum  eo^  .qui  in  suo  fodiens,  vicini  fontem  ayertit^  nihil  posse 
agi^  nee  de  dolo  actionem:  et  sand  non  debet  habere^  si  non 
animo  vicino  nocendi,  sed  suum  agrum  meliorem  faciendi  id 
fecit."  Dig.  lib.  89,  tit.  iii.,  s.  12.  And,  in  the  89th  book 
of  the  Digest,  tit.  iii.,  s.  21,  there  is  another  passage,  which 
is  the  same  way.  It  is  as  follows: — "  Si  in  meo  aqua  erum- 
pat,  quse  ex  tuo  fundo  venas  habeat;  si  eas  venas  incideris, 
et  ob  id  desierit  ad  me  aqua  pervenire,  tu  non  yideris  vi 
fecisse,  si  nulla  servitus  mihi  eo  nomine  debita  fiierit,  nee 
interdicto  quod  vi  aut  clam  teneris«"  And  here  it  is  ad- 
mitted that  there  is  no  servitt^  There  is  also  another 
passage  in  the  Code  (a),  lib.  iii.,  tit.  84,  "  De  Servitutibus 
et  AquV'  8- 10 : — "Si  ibi  servitutem  aquce  [ducendse]  deberi 
Prseses  animadverterit,  nee  hac  te  non  utentem  spatio 
temporis  amisisse  perspexerit,  uti  te  iterum  jure  proprio 
providebit.  Nam  si  hoc  minime  probetur,  loco  proprio 
facto  opere,  dominus  fundi  continere  aquam,  et  facere,  quo 
minus  ager  tuus  irrigari  possit,  non  prohibetur."  And, 
in  section  12,  of  the  same  title,  ''non  modus  prsediorum, 
sed  servitus  aquse  ducendse  terminum  facit.''  The  doc- 
trine and  principles  of  the  civil  law,  therefore,  are  alto- 
gether in  favour  of  the  defendants. 

It  may  be  admitted  that  a  man  has  a  right  to  use  the 
water  of  a  running  stream  on  his  own  land,  when  it  comes 
there  in  its  natural  course,  in  any  way  he  pleases,  so  as 
not  to  interfere  with  the  rights  of  others;  but  the  question 
here  is,  has  he  a  prim&  facie  right  to  have  it  retained  there 
in  the  absence  of  prescription,  or  grant,  or  equivalent 
user  ?  It  is  submitted  he  cannot  have  such  a  right  to  the 
water  of  a  running  stream  any  more  than  to  that  of  light 
and  air.    All  the  cases  on  this  subject  were  fully  gone 

(a)  Corpus  Jur.  Civilis,  torn.  2;  Cod.,  lib.  iii.,  tit  xxxiv. 
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into  in  the  case  of  Magor  y.  Chadwick  (a).  In  that  case  it  /B/eft.  ChamUr, 
was  held,  that  an  artificial  watercourse  was  not  distin- 
guished in  law  from  a  natural  one,  and  that  a  title  might 
be  gained  by  twenty  years'  user,  as  well  to  the  former  as 
the  latter;  and  that  where  mine  owners  had  made  an  adit 
through  their  lands  to  drain  the  mine,  which  they  after- 
wards ceased  to  work,  and  the  owner  of  a  brewery, 
through  whose  premises  the  water  flowed  for  twenty  years 
after  the  working  had  ceased,  had  during  that  time  used 
it  for  brewing,  that  the  owner  of  the  brewery  thereby 
gained  a  right  to  the  enjoyment  of  the  water,  and  that  the 
mines  could  not  afterwards  be  so  worked  as  to  pollute  it. 
But  in  that  case  there  had  been  a  user  for  twenty  years, 
without  which  it  was  not  pretended  such  a  right  could  be 
claimed.  The  right  claimed  by  the  plaintiff  could  only 
depend  upon  there  having  been  a  user  for  a  period  of  more 
than  twenty  years,  and  here  it  is  clearly  admitted  none 
such  existed.  Suppose  the  water  to  be  retained  in  a  re- 
cently made  well  from  the  circumstance  of  its  being  sup- 
ported and  backed  up  by  a  rib  of  clay  in  the  land  of  an 
adjoining  proprietor,  and  the  latter  to  take  away  the  rib 
of  clay,  so  that  the  water  flowed  off  from  the  well,  the  pro- 
prietor of  the  well  could  not  maintain  any  action,  because 
he  had  acquired  no  right  to  the  support  of  the  adjoining 
land.  In  Partridge  v.  Scott  (6),  it  was  held,  that,  if  a  party 
builds  a  house  on  his  own  land,  which  has  previously  been 
excavated  to  its  extremity  for  mining  purposes,  he  does 
not  acquire  a  right  to  support  for  the  house  from  the  ad- 
joining land  of  another,  at  least  until  twenty  years  have 
elapsed  since  the  house  first  stood  on  excavated  land,  and 
was  in  part  supported  by  the  adjoining  land,  so  that  a 
grant  by  the  owner  of  the  adjoining  land  of  such  right  to 
support  might  be  inferred.  In  that  case,  Alderson,  B.,  in 
delivering  the  judgment  of  the  Court,  says,  "  Bights  of 

(a)  1 1  Ad.  &  £U.  571 ;  3  Per.  &  D.  367.  (b)  3  M.  &  W.  220. 
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Back.  Chamber,  this  sort,  if  tbev  cui  be  established  at  all,  must,  we  tbink, 

1843 

-     have  their  origin  in  grant.     If  a  man  build  his  noose  at 

-^^^^^  the  extremity  of  his  land,  he  does  not  thereby  acquire  any 
hiJUKUEhL.  right  of  easement,  for  support  or  otherwise,  over  the  land 
of  his  neighbour.  He  has  no  right  to  load  his  own  soil  so 
as  to  make  it  require  the  support  of  that  of  his  neighbour, 
unless  ke  ha$  some  grand  to  that  effect.''  And  he  after- 
wards says, ''  If  the  law  stood  as  it  did  before  Lord  Ten- 
terderiB  Act,  (2  &  3  Will.  4,  c.  71,  s.  2),  we  should  say  that 
such  a  grant  ought  not  to  be  inferred  from  any  lapse  of 
time  short  of  twenty  years  after  the  defendants  might  have 
been  or  were  fully  aware  of  the  facts.  And  even  since 
that  act,  the  lapse  of  time,  under  those  peculiar  circum- 
stances, would  probably  make  no  difference.  For  the 
proper  construction  of  that  act  requires  that  the  easement 
should  have  been  enjoyed  for  twenty  years  under  a  claim 
of  right.  Here  neither  party  was  acquainted  with  the  fao%' 
that  the  easement  was  actually  used  at  all;  for  neither 
party  knew  of  the  excavation  below  the  house.''  The  last- 
mentioned  part  of  the  judgment  goes  to  shew  that  the 
right  claimed  could  not  have  been  supported,  even  though 
the  well  had  been  sunk  mcn^  than  twenty  years,  inde- 
pendently, at  least,  of  Lord  Tenterden's  Act,  inasmuch 
as  this  is  the  case  of  an  underground  spring  of  water, 
of  which  water  neither  the  defendants,  nor  those  under 
whom  they  claimed,  had  any  notice.  A  servitus  is  not 
created  by  secret  usage.  In  the  case  of  a  surface  water- 
course, it  is  reasonable  that  a  right  should  be  allowed  to  be 
acquired  by  lapse  of  time,  because  the  flow  of  water  is  open 
to  the  sight  and  observation  of  all  the  adjoining  proprie- 
tors. But  in  the  case  of  an  underground  spring,  which 
is  hidden  from  the  sight,  it  would  be  unreasonable  that  a 
right  should  be  acquired  by  lapse  of  time  against  a  party 
ignorant  of  its  existence  or  adopted  use;  and  the  authorities 
are  against  the  acquirement  of  a  right  of  this  kind  by  secret 
user.     In  Bracton,  lib.  4,  fol.  4,  221,  there  is  the  following 
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passage : — "  Item  [serritHtes]  pertenire  petcrant  sine  con-  e*c*-  Chamber, 
stitutioBe  per  longum  usum  coBtinntim  et  pacificam^  et  - 

non  interruptum  per  aliquod  impedimentnm  contrarium,  Actok 
€x  patienti&  inter  'prsesentes  quse  trahitur  ad  consensum.  Blundbll. 
Et  nnde  licet  serritus  expresse  non  imponatur  vel  consti- 
tnatur  de  volnntate  dominorum^  tamen  si  quis  usus  fderit 
per  aHqiiod  tempus  pacified  sine  aliqnft  interniptione,  nee 
yi^  nee  clam^  nee  precari5^  quod  idem  est  quod  de  gratift^  ad 
minus  sine  juditio  disseysiri  non  potest :  quia  si  violentia 
adhibeatur,  nunquam  erit  jus  disseysitoris^  propter  temporis 
dinturnitatem,  nisi  per  negligentiam  ipsius  qui  vim  patitur 
ex  long&  et  paeifici  et  continufi  possessione  inter  prsesentes, 
seens  inter  absentes^  et  talis  seysina  multipUciter  poterit 
interrampi.  Si  autem  fuerit  seysina  clamdestina^  s.  in  ab- 
sentift  dominorum  vel  iliis  ignorantibus,  et  si  scirent  essent 
prohibituri^  licet  boc  fiat  de  consensu,  vel  dissimulatione 
baUiTorum,  Talere  non  debet/'  There  is  also  another  pas- 
sage in  folio  233: — **  Et  sicut  poterit  quis  habere  servitutem 
in  fundo  vicini  si  constituatur,  ita  poterit  etiam  per  longum 
usum  sine  constitutione  ex  scientift  et  patentift  dominorum, 
quia  longa  patientia  trahitur  ad  consensum,  sicut  in  com- 
munibus  pasturis  et  hujusmodi/'  These  passages  shew 
clearly  that  easements  and  rights  of  this  kind  cannot  be 
acquired  by  secret  usage.  The  usage  must  be  ex  scientift 
et  patientift  dominorum.  So  also  the  courts  in  construing 
the  term  user,  under  the  late  act,  have  said  that  it  must  be 
open  and  notorious.  The  passage  cited  from  Blackstone's 
Commentaries  only  shews  a  right  to  use  the  water  whilst 
it  is  on  his  own  land,  which  is  not  denied.  The  case  of 
Burp  V.  Piffott,  the  best  report  of  which  is  that  in  Pop- 
ham  166,  only  decides  that  the  right  to  a  watercourse  is 
not  extinguished  by  unity  of  possession.  There  the  water 
had  flowed  time  of  mind,  and  there  was,  therefore,  a  right 
existing  by  prescription  or  grant.  [Maule,  J. — ^It  shews 
that,  if  a  right  was  acquired  from  adverse  enjoyment,  the 
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Exeb.  Chamber,  unity  of  possessioii  would  not  have  eztinguished  it.]  The 
^  V  *  -^  case  of  Broton  y.  Best  {a),  was  a  case  where  the  right  was 
AcTOK  established  by  length  of  time;  therefore  it  has  nothing  to 
Blunosll.  do  with  the  present  one.  So,  in  Babton  y.  Bensted  {b), 
there  had  been  twenty  years'  uninterrupted  enjoyment  of 
the  water  flowing  on  the  surface  of  the  ground.  The  mar- 
ginal note  is  ''  qfter  twenty  yeatff  uninterrupted  enjoyment 
of  a  spring  of  water,  an  absolute  right  to  it  is  gained  by 
the  occupier  of  the  close  in  which  it  issues  ahwe  ground^ 
and  the  owner  of  an  adjoining  close  cannot  lawfully  cut  a 
drain  whereby  the  supply  of  water  to  the  spring  is  dimi- 
nished.^'  That  is  a  proposition  which  the  defendants  are 
not  interested  in  denying,  but  the  contrary.  It  is  submitted 
there  is  no  evidence  apparent  in  the  case  to  support  the 
right  claimed  by  the  plainti£F  in  his  declaration,  unless  it 
could  be  acquired  by  the  use  and  enjoyment  of  the  well  for 
a  single  day  only  before  the  defendants  sunk  their  pit.  To 
that  length  the  argument  on  the  part  of  the  plaintiff  must 
go  in  order  to  support  his  action. 

CcwUng,  in  reply. — The  argument  on  the  part  of  the  de- 
fendants appears  to  assume  that  the  plaintiff  relies  on  a 
servitude  having  been  acquired  or  a  prior  occupation. 
Neither  of  which  is  the  case,  but  the  question  is  admitted 
to  be  the  same  whether  the  well  or  the  pit  is  the  more 
recent,  provided  the  mine  owner  has  not  himself  gained  a 
servitude.  According  to  the  defendants'  argument,  it  is 
doubtful  whether  the  plaintiff  could  by  any  lapse  of  time 
acquire  a  servitude,  however  ancient  his  weU  or  works 
might  have  been,  which  appears  an  extraordinary  conclusion 
for  the  Court  to  arrive  at.  It  has  not  been  shewn  that 
there  is  or  ought  to  be  any  distinction  between  superficial 
and  underground  streams  in  respect  of  the  question  before 

(a)  1  Wils.  174.  {h)  1  Camp.  463. 
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the  Court ;  nor  has  any  answer  been  given  to  the  incon-  fia«*«  Chamber, 
Yeniences  pointed  ont  as  resulting  from  a  decision  in  favour  - 

of  the  defendants.  The  extracts  from  the  civil  law  are,  at  ^^^ 
the  most,  conflicting;  but  probably  they  are  reconcilable  Blondbll. 
in  the  manner  before  mentioned,  that,  when  the  Roman 
lawyers  speak  of  cutting  off  veins  of  water,  they  are  allud- 
ing solely  to  the  doing  so  for  occupation  purposes,  which 
the  plaintiff  does  not  dispute  to  be  allowable.  This  would 
seem  to  receive  confirmation  from  the  language  used, 
"  irrigari  possit,''  in  the  extract  from  the  Code,  lib.  3.  The 
opinion  of  Bracton  was  under  the  consideration  of  Whit- 
lock,  J.,  and  commented  on  by  him  in  Sury  v.  Pigott. 
Magor  v.  Chadtoick,  if  it  has  any  bearing  on  the  case,  tends 
to  shew  that  there  is  no  difference  between  natural  or  arti- 
ficial, surface  or  subterraneous,  watercourses.  Babton  v. 
Bensted  proves  that  the  defendant  cannot  claim  any  peculiar 
privilege  on  account  of  carrying  on  mining  operations, 
unless  he  can  establish  that  there  is  some  substantial  dif- 
ference in  this  respect  between  a  mine  and  a  quarry. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

TiNDAL,  C.  J. — The  question  raised  before  us  on  this 
bill  of  exceptions  is  one  of  equal  novelty  and  importance. 
The  plaintiff  below,  who  is  also  the  plaintiff  in  error,  in 
his  action  on  the  case,  declared  in  the  first  count  for  the 
disturbance  of  his  right  to  the  water  of  certain  under^ 
ground  springSy  streams,  and  watercourses,  which,  as  he  al- 
leged, ought  of  right  to  run,  flow,  and  percolate  into  the 
closes  of  the  plaintiff,  for  suppljning  certain  mills  with 
water ;  and  in  the  second  count  for  the  draining  off  the 
water  of  a  certain  spring  or  weU  of  water  in  a  certain  close 
of  the  plaintiff,  by  reason  of  the  possession  of  which  close^ 
as  he  alleged,  he  ought  of  right  to  have  the  use,  benefit. 
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Rgek.  chamitTt  and  enjoyment  of  the  water  of  the  said  spring  or  we^  for 
the  convenient  use  of  his  close.  The  defendants  by  their 
pleas  traversed  the  rights  in  the  manner  allied  in  those 
Gonnts  respectively.  At  the  trial  the  plaintiff  proved,  that, 
within  twenty  years  before  the  commencement  of  the  snit, 
viz.  in  the  latter  end  of  1821,  a  former  owner  and  occupier 
of  certain  land  and  a  cotton-mill,  now  belonging  to  the 
plaintiff,  had  sunk  and  made  in  such  land  a  well  for  raising 
water  for  the  working  of  the  mill;  and  that  the  defendants, 
in  the  year  1837,  had  sunk  a  coal-pit  in  the  land  of  one  of 
the  defendants  at  about  three-quarters  of  a  mile  firom  the 
plaintiff's  well,  and  about  three  years  after  sunk  a  second 
at  a  somewhat  less  distance;  the  consequence  oi  which 
sinkings  was,  that,  by  the  first,  the  supply  of  water  waa 
considerably  diminished,  and  by  the  second  was  rendered 
altogether  insufficient  for  the  purposes  of  the  mill.  The 
learned  Judge  before  whom  the  cause  was  tried  directed 
the  jury,  that,  if  the  defendants  had  proceeded  and  acted 
in  the  usual  and  proper  manner  on  the  land,  for  the  purpose 
of  working  and  winning  a  coal-mine  therein,  they  might 
lawfully  do  so,  and  that  the  plaintiff's  evidence  was  not 
sufficient  to  support  the  allegations  in  his  declaration  as 
traversed  by  the  second  and  third  pleas.  Against  this  direc- 
tion of  the  Judge  the  counsel  for  the  plaintiff  tendered  the 
bill  of  exceptions  which  has  been  argued  before  us.  And 
after  hearing  such  argument,  and  consideration  of  the  case, 
we  are  of  opinion  that  the  direction  of  the  learned  Judge 
was  correct  in  point  of  law. 

The  question  argued  before  us  has  been  in  substance 
this :  whether  the  right  to  the  enjoyment  of  an  underground 
spring,  or  of  a  well  supplied  by  such  underground  spring, 
is  governed  by  the  same  rule  of  law  as  that  which  applies 
to,  and  regulates,  a  watercourse  flowing  on  the  surface. 

The  rule  of  law  which  governs  the  enjoyment  of  a  stream 
flowing  in  its  natural  course  over  the  sui&ce  of  land  be- 
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longing  to  different  proprietors  is  well  established ;  each  Bxeh.  Ckambgr, 

1843 
proprietor  of  the  land  has  a  right  to  the  advantage  of  the  *  ^ 

stresma  flowing  in  its  natural  coarse  over  his  land,  to  use       a«ton 

the  same  as  he  pleases,  for  any  purposes  of  his  own,  not     Blvkdul. 

inconsistent  with  a  similar  right  in  the  proprietors  of  the 

land  above  or  below ;  bo  that,  neither  can  any  proprietor 

above  diminish  the  quantity  or  injure  the  quality  of  the 

water  which  would  otherwise  naturally  descend,  nor  can 

any  proprietor  below  throw  back  the  water  without  the 

license  or  the  grant  of  the  proprietor  above.    The  law  is 

laid  down  in  those  precise  terms  by  the  Court  of  IQng^s 

Bench  in  the  case  of  Mason  v.  HillJ^,  and  substantially  is 

declared  by  the  Vice-Chancellor  in  the  case  of  Wright  v. 

Howard  i^y  and  such  we  consider  a  correct  exposition  of 

the  law.  And  if  the  right  to  the  enjoyment  of  underground 

springs,  or  to  a  well  supplied  thereby,  is  to  be  governed  by 

the  same  law,  then  undoubtedly  the  defendants  could  not 

justify  the  sinking  of  the  coal-pits,  and  the  direction  given 

by  the  learned  Judge  would  be  wrong. 

But  we  think,  on  considering  the  grounds  and  origin  of 
the  law  which  is  held  to  govern  running  streams,  the  ^con- 
sequences which  would  result  if  the  same  law  is  made  ap- 
plicable to  springs  beneath  the  surface,  and,  lastly,  the 
authorities  to  be  found  in  the  books,  so  &r  as  any  inference 
can  be  drawn  from  them  bearing  on  the  point  now  under 
discussion,  that  there  is  a  marked  and  substantial  differ- 
ence between  the  two  cases,  and  that  they  are  not  to  be 
governed  by  the  same  rule  of  law.  * 

The  ground  and  origin  of  the  law  which  governs  streams 
running  in  their  natural  course  would  seem  to  be  this,  that 
the  right  enjoyed  by  the  several  proprietors  of  the  lands 
over  which  they  flow  is,  and  always  has  been,  public  and  no- 
torious :  that  the  enjoyment  has  been  long  ccmtinued — ^in 

(5)  fr  n  ft  A  ill  1,  a  Nan  fii-M.  4F4r.  (^l-4i^.>4»^190. 
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Ettk.  Ckam^er,  oitUnaij  CKses,  indeed^  time  (Kit  of  mind — anduninterrapt- 
-  ed;  each  man  knowing  what  he  reoeiyes  and  what  has  always 
AcTov  been  receired  from  the  higher  lands^  and  what  he  transmits 
Blvkdbll.  and  what  has  always  been  transmitted  to  the  lower.  The 
role^  tiberefore^  either  assnmes  for  its  foundation  the  impUed 
assent  and  agreement  of  the  proprietors  of  the  different 
lands  from  all  ages^  or  perhaps  it  mi^  be  considered  as  a 
rule  of  positive  law^  (which  would  seem  to  be  the  opinion 
of  Fleta  and  of  Blaekstone)^  the  origin  of  which  is  lost  by  the 
progress  of  time;  or  it  may  not  be  unfitly  treated,  as  laid 
down  by  Mr.  Justice  Story,  in  his  judgment  in  the  case  of 
Tyler  y.  WUkmsm,  in  the  courts  of  the  United  Statest^^ 
as  ''an  incident  to  the  land;  and  that  whoever  seeks  to  found 
an  ezclusLve  use  must  establish  a  rightful  appropriation  in 
some  manner  known  and  admitted  by  the  law."  But  in 
the  case  of  a  well  sunk  by  a  proprietor  in  his  own  land,  the 
water  which  feeds  it  from  a  neighbouring  soil  does  not 
flow  openly  in  the  sight  of  the  neighbouring  proprietor,  but 
through  the  hidden  veins  of  the  earth  beneath  its  sur&ce : 
BO  man  can  tell  what  changes  these  undei^round  sources 
have  undergone  in  the  progress  of  time :  it  may  well  be, 
that  it  is  only  yesterday's  date,  that  they  first  took  the 
course  and  directum  which  enabled  them  to  supply  the 
well :  again,  no  projHietor  knows  what  portion  of  water  is 
taken  from  beneath  his  own  soil :  how  much  he  gives  ori- 
ginally, or  how  much  he  transmits  only,  or  how  much  he 
receives :  on  the  contrary,  until  the  well  is  sunk,  and  the 
water  collected  by  draining  into  it,  there  cannot  properly 
be  said,  with  reference  to  the  well,  to  be  any  flow  of  water 
at  alL  In  the  case,  therefore,  of  the  well,  there  can  be  no 
ground  for  impljdng  any  mutual  consent  or  agreement,  for 
ages  past,  between  the  owners  of  the  several  lands  beneath 
which  the  underground  springs  may  exist,  which  is  one  of 

\ayi  MasonY^XffiBl1cair)~R^ports,  401. 
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the  fotindations  on  which  the  law  as  to  running  streams  is  ^ck.  Chamber , 
supposed  to  be  built;  nor,  for  the  same  reason,  can  any  - 

trace  of  a  positive  law  be  inferred  from  long-continued  ac-        Acton 

17. 

quiescence  and  submission,  whilst  the  very  existence  of    Blundell. 
the  undergroimd  springs  or  of  the  well  may  be  imknown  to 
the  proprietors  of  the  soil. 

But  the  difference  between  the  two  cases  with  respect  to 
the  consequences,  if  the  same  law  is  to  be  applied  to  both, 
is  still  more  apparent.  In  the  case  of  the  running  stream, 
the  owner  of  the  soil  merely  transmits  the  water  over  its 
surface :  he  receives  as  much  from  his  higher  neighbour  as 
he  sends  down  to  his  neighbour  below :  he  is  neither  better 
nor  worse :  the  level  of  the  water  remains  the  same.  But  if 
the  man  who  sinks  the  well  in  his  own  land  can  acquire  by 
that  act  an  absolute  and  indefeasible  right  to  the  water 
that  collects  in  it,  he  has  the  power  of  preventing  his 
neighbour  from  making  any  use  of  the  spring  in  his  own 
soil  which  shall  interfere  with  the  enjoyment  of  the  well. 
He  has  the  power,  still  further,  of  debarring  the  owner  of 
the  land  in  which  the  spring  is  first  found,  or  through 
which  it  is  transmitted,  from  draining  his  land  for  the 
proper  cultivation  of  the  soil :  and  thus,  by  an  act  which  is 
voluntary  on  his  part,  and  which  may  be  entirely  unsus- 
pected by  his  neighbour,  he  may  impose  on  such  neigh- 
bour the  necessity  of  bearing  a  heavy  expense,  if  the  latter 
has  erected  machinery  for  the  purposes  of  mining,  and 
discovers,  when  too  late,  that  the  appropriation  of  the  water 
has  already  been  made.  Further,  the  advantage  on  one 
side,  and  the  detriment  to  the  other,  may  bear  no  propor- 
tion. The  well  may  be  sunk  to  supply  a  cottage,  or  a  drink- 
ing-place  for  cattle ;  whilst  the  owner  of  the  adjoining  land 
may  be  prevented  from  winning  metals  and  minerals  of 
inestimable  value.  And,  lastly,  there  is  no  limit  of  space 
within  which  the  claim  of  right  to  an  underground  spring 
can  be  confined :  in  the  present  case,  the  nearest  coal-pit 

VOL.^XTTr  A  A  M.W. 


352  CA8B8  IN  THE  BXCHSQUBB  CHAMBER, 

Exch.  atamber,  is  at  the  distance  of  half  a  mUe  from  the  well :  it  is  obvious 
^     the  law  must  equally  apply  if  there  is  an  interval  of  many 

Acton  miles. 

V. 

Blumdbll.  Considering,  therefore,  the  state  of  circumstances  upon 
which  the  law  is  grounded  in  the  one  case  to  be  entirely 
dissimilar  from  those  which  exist  in  the  other;  and  that 
the  application  of  the  same  rule  to  both  would  lead,  in 
many  cases,  to  consequences  at  once  unreasonable  and 
unjust ;  we  feel  ourselves  warranted  in  holding,  upon  prin- 
ciple, that  the  case  now  under  discussion  does  not  fall 
within  the  rule  which  obtains  as  to  surface  streams,  nor  is 
it  to  be  governed  by  analogy  therewith. 

No  case  has  been  cited  on  either  side  bearing  directly 
on  the  subject  in  dispute.^^he  case  otCocper  v.  Barber  {a), 
which  approaches  the  nearest  to  it,  seems  to  make  against 
the  proposition  contended  for  by  the  plaintiff.  In  that 
case  the  defendant  had  for  many  years  penned  back  a 
stream  for  the  purpose  of  irrigation,  in  consequence  of 
which  the  water  had  percolated  through  a  porous  and 
gravelly  soil  into  the  plaintiff's  land :  but  as  this  percola- 
tion had  been  insensible,  and  unknown  by  the  plaintiff 
until  the  land  was  applied  for  building  purposes,  the  Court 
held,  that  the  defendant  had  gained  no  right  thereby,  so  as 
to  justify  its  continuance.  The  case  o{ Partridge  v.  Scott  (b) 
is  an  authority  to  shew,  that  a  man,  by  building  a  house 
on  the  extremity  of  his  own  land,  does  not  thereby  acquire 
any  right  of  easement,  for  support  or  otherwise,  over  the 
adjoining  land  of  his  neighbour.  It  is  said  in  that  case, 
"  he  has  no  right  to  load  his  own  soil,  so  as  to  make  it  re- 
quire the  support  of  that  of  his  neighbour,  unless  he  has  some 
grant  to  that  effect.^'  It  must  follow,  by  parity  of  reason, 
that|  if  he  digs  a  well  in  his  own  land  so  close  to  the  soil  of 
his  neighbour,  as  to  require  the  support  of  a  rib  of  clay  or 

(a)  5  Taunt  99.  (b)  3  H.  &  W.  230. 
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of  stone  in  his  neighboor's  land  to  retain  the  water  in  the 
well^  no  action  would  lie  against  the  owner  of  the  adjacent 
land  for  digging  away  such  clay  or  stone^  which  is  his  own  j  Actow 
property,  and  thereby  letting  out  the  water;  and  it  would  Iblundbll. 
seem  to  make  no  difference  as  to  the  legal  rights  of  the  1 
parties,  if  the  well  stands  some  distance  within  the  plaintiff's  , 
boundary,  and  the  digging  by  the  defendant,  which  occa-  j 
sions  the  water  to  flow  from  the  well,  is  some  distance  { 
within  the  defendant's  boundary;  which  is,  in  substance,  / 
the  very  case  before  us.  . '' 

The  Boman  law  forms  no  rule,  binding  in  itself,  upon 
the  subjects  of  these  realms ;  but,  in  deciding  a  case  upon 
principle,  where  no  direct  authority  can  be  cited  from  our 
books,  it  affords  no  small  evidence  of  the  soundness  of  the 
conclusion  at  which  we  have  arrived,  if  it  proves  to  be  sup- 
ported by  that  law,  the  fruit  of  the  researches  of  the  most 
learned  men,  the  collective  wisdom  of  ages  and  the  ground- 
work of  the  municipal  law  of  most  of  the  countries  in 
Europe. 

The  authority  of  one  at  least  of  the  learned  Boman 
lawyers  appears  decisive  upon  the  point  in  favour  of  the 
defendants ;  of  some_others  the  opinion  is  expressed  with 
more  obscurity.  In  the  Digest,  lib.  89,  tit.  3,  De  sequa  et 
aquse  pluvis  arcandae,  s.  13,  ''Denique  Marcellus  scribit,  . 
Cum  eo,  qui  in  suo  fodiens,  vicini  fontem  avertit,  nihil  posse 
agi:  nee  de  dolo  actionem,  et  sane  non  debet  habere;  si 
non  animo  vicini  nocendi,  sed  suum  agrum  meliorem  faci- 
endi,  id  fecit/' 

It  is  scarcely  necessary  to  say,  that  we  intimate  no 
ofonion  whatever  as  to  what  might  be  the  rule  of  law,  if 
there  had  been  an  uninterrupted  user  of  the  right  for  more  / 
th^lLlluilast  twenty  years;  but^  confining  ourselves  strictly 
to  the  facts  stated  in  the  folU  of  exceptions,  we  think  the 
present  case,  for  the  reasons  above  given,  is  not  to  be 
governed  by  the  law  which  applies  to  rivers  and  flowing 

AA  2 


354  CASES   IN   THE    EXCHEQUBB   CHAMBER. 

Exch.  Chamber,  streams,  but  that  it  rather  falls  within  that  prindple,  which 
gives  to  the  owner  of  the  soil  all  that  lies  beneath  his  sur- 
face; that  the  land  immediately  below  is  his  property^ 
whether  it  is  solid  rock,  or  porous  ground,  or  venous  earth, 
or  part  soil,  part  water;  that  the  person  who  owns  the  sur- 
face may  dig  therein,  and  apply  aU  that  is  there  found  to 
his  own  purposes  at  his  free  will  and  pleasure ;  and  that 
if,  in  the  exercise  of  such  right,  he  intercepts  or  drains  off 
the  water  collected  from  underground  springs  in  his  neigh- 
bour's well,  this  inconvenience  to  his  neighbour  falls  within 
the  description  of  damnum  absque  injurifi,  which  cannot 
become  the  ground  of  an  action. 

We  think,  therefore,  the  direction  given  by  the  learned 
judge  at  the  trial  was  correct,  and  that  the  judgment 
already  given  for  the  defendants  in  the  Court  below  must 
be  affirmed. 

Judgment  affirmed. 
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1843. 
[In  Error  from  the  Court  of  Exchequer  Chamber), 


Rutland  «?.  Doe  d,  Wythe  and  Others. 

1  HE  Court  of  Exchequer  Chamber  having  reversed  the  a  testator  by 
._  i.1^  /.-ni  .1.  .his  will  em- 

judgment  of  the  Court  of  Exchequer  m  this  case  [a),  a  writ  powered  his 

of  error  to  the  House  of  Lords  was  brought  by  the  defend-  of  r^aUstate^ 

ant  below,  which  was  argued  on  the  14th  and  15th  of  June,  ^^^I'f^  """^ 

1842,  by  the  Solicitor- General  (Sir  fV.  W.  Follett)  and  R.  twenty. one 

vears  "  so  88 

V.  Richards f  for  the  plain  tiflF  in  error,  and  by  Pemberton  upon 'such  lease 
and  Biggs  Andrews,  for  the  defendants  in  error  (A).  serJedTnd  '*" 

made  payable, 
during  the  con- 

Their  Lordships  submitted  the  following  question  to  the  t»n«ance  there- 

^  ®  ^  of,  the  best  im- 

judges  present : — ^Whether  the  lease  of  the  14th  of  De-  proved  yearly 
cember,  1883,  was  a  valid  execution  of  the  leasing  power  Reasonably  be 
given  by  the  will  of  Benoni  Mallett.  sa,^I?  whhout 

taking  any  sum 
or  sums  of 

The  learned  judges  diflFered  in  opinion,  and  on  the  19th  money  by  way 

^  of  fine  or  in- 

come for  or  In 
respect  of  such  lease  or  leases,  and  that  In  every  such  lease  there  should  be  contained  a  clause 
of  re-entry  for  non-payment."  In  exercise  of  this  power,  a  lease  was  made  for  twenty-one 
years,  to  hold  from  the  lUh  of  October,  1833,  at  the  yearly  rent  of  if903,  payable  by  equal 
half-yearly  payments,  viz.  on  the  6ih  April  and  on  the  11th  of  October  in  every  year,  except 
the  last  half-year's  rent,  which  was  thereby  resenred  and  agreed  to  be  paid  on  the  \8t  (^Augmt 
next  brfore  the  determination  of  the  term : — 

Held^  in  Dom.  Proc,  (by  Lord  Lyndhurtt fC„  Lord  Brougham,  and  Lord  Campbell {  Parte, 
B.,  Williams,  J.,  ColeHdge,  J.,  Maule,  J.,  Rolfe,  B.,  and  Wightman,  J.;  dissentientibus 
Tindalt  C.  J.,  Patteeony  J.,  and  Coltman,  J.),  that  this  lease  was  a  valid  execution  of  the 
power  :  rerersing  the  Judgment  of  the  Exchequer  Chamber,  and  affirming  that  of  the  Court  of 
Exchequer. 

(o)  See  2  M.  &  W.  661 ;  5  M.  (6)  See  the  arguments  stated  at 

&  W.  688.  length,  10  CI.  &  Fin. 
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House  of  Lordtt  of  Jane,  1843,  delivered  their  judgments  seriatim,   as 
^^^'        foUows:— 


WioHTMAN,  J. — My  Lords,  it  appears  to  me  that  the 
lease  set  out  in  the  special  Terdict  is  a  good  execution  of  the 
power  of  leasing  contained  in  the  will  of  Benoni  Mallett. 

The  power  enables  the  devisee  for  life  to  grant  leases  for 
any  number  of  years  not  exceeding  twenty-one,  in  posses- 
sion, and  not  in  reversion,  remainder,  or  expectancy,  ''so 
as  upon  every  such  lease  there  be  reserved  and  made  pay- 
able during  the  continuance  thereof  the  best  improved 
yearly  rent  that  can  be  had  for  the  same,  without  taking 
any  sum  or  sums  of  money  by  way  of  fine  or  income  for  or 
in  respect  of  such  lease  or  leases,  and  that  in  every  such 
lease  there  be  contained  a  clause  of  re-entry  for  non-pay- 
ment of  the  rent  reserved/' 

The  lease  in  question  is  for  twenty-one  years,  from  the 
11th  of  October,  1838,  yielding  and  paying  to  the  tenant 
for  life  and  his  assigns  during  such  part  of  the  term  as  he 
shall  live,  and  after  his  decease  to  the  person  entitled  to 
the  reversion,  the  yearly  rent  of  iE903,  by  equal  half- 
yearly  payments,  on  the  6th  of  April  and  the  11th  of  Oc- 
tober in  every  year,  by  equal  portions,  except  the  last 
half-year's  rent,  which  was  thereby  reserved  and  agreed  to 
be  paid  on  the  1st  day  of  Aug^t  next  before  the  determi- 
nation of  the  said  term,  with  a  proviso  for  re-entiy  if  the 
rent  should  be  unpaid  for  forty-two  days  next  after  any  of 
the  days  whereon  the  same  was  reserved. 

The  juiy  have  found  that  the  rent  reserved  was  the  best 
improved  yearly  rent  that  could  reasonably  be  had  for  the 
same,  and  the  lease  would  appear  to  be  in  accordance  with  the 
terms  of  the  power  literally.  It  is  a  lease  in  possession  for 
not  more  than  twenty-one  years;  there  is  reserved  and  made 
payable,  during  the  continuance  of  the  lease,  the  best  im- 
proved yearly  rent;  no  sum  of  money  appears  to  have  been 
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taken  by  way  of  fine  or  income  for  or  m  respect  of  the  ^«w  0/  Lvdt, 

lease;  and  there  is  a  clause  of  re-entry  for  )non-payment  of 

rent. 

As  no  point  was  taken  upon  the  argument  with  respect  to 
the  clause  for  re-entry,  I  think  it  unnecessary  to  trouble  your 
Lordships  with  any  observation  with  respect  to  it.  But  it 
is  said,  that  the  provision  in  the  power,  that  the  best  yearly 
rent  be  reserved  and  made  payable  during  the  continuance 
of  the  lease,  is  not  fulfilled  by  a  yearly  rent  made  payable 
in  each  year  during  the  term  for  the  whole  of  such  year, 
but  that  the  rent  must  be  reserved  equally  throughout  and 
during  the  continuance  of  the  whole  term  and  every  part 
of  the  term,  so  that  up  to  the  last  moment  of  the  term 
rent  should  be  payable  by  the  tenant,  and  that,  at  whatever 
period  of  the  year  before  its  conclusion  the  remainder- 
man might  come  into  possession,  he  ought  to  be  enti- 
tled to  receive  rent  from  the  tenant  for  his  subsequent 
occupation. 

Whatever  arbitrary  terms  the  grantor  of  the  power  may 
impose  upon  the  party  executing  it,  or  however  absurd  or 
unreasonable  they  may  appear  to  be,  they  must  be  fulfilled; 
as  if  it  were  required  that  the  lease  should  be  witnessed 
by  persons  of  a  particular  stature,  or  written  upon  paper 
of  a  particular  colour ;  but  when  the  party  by  whom  the 
power  is  to  be  executed  is  not  restrained  by  the  express 
terms  of  it,  there  are  no  conditions  to  be  added  by  impli- 
cation, except  such  as  are  necessary  to  give  effect  to  the 
conditions  that  are  expressed. 

In  the  present  case,  the  rent  reserved  is  a  yearly  rent 
payable  in  respect  of  the  whole  of  each  year,  and  is  paya- 
ble in  each  year:  that  fulfils  the  express  conditions  of  the 
power.  But  it  is  contended,  that  there  is  an  implied  con- 
dition, for  the  benefit  of  the  remainderman,  that  the  rents 
should  not  only  be  made  payable  during  the  year,  but  pro- 
portionably  during  every  part  of  the  year,  up  to  the  last 
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jETomm  0/  Lordi,  moment,  lest  the  remainderman  should  by  possibility  find 
himself  in  possession  of  the  estate  at  a  period  when  all  the 
rent  for  the  current  year  has  been  paid  up  by  the  tenant; 
but  do  the  express  conditions  of  the  power  indicate  that 
such  an  implied  condition  is  necessary  in  order  to  carry 
them,  or  the  testator's  intentions  to  be  gathered  from 
them^  into  effect? 

The  testator  seems  to  have  had  no  further  regard  to  the 
interest  of  the  remainderman^  than  that  the  estate  should 
be  let  at  the  best  yearly  rent^  and  that  no  fine  should  be 
taken  for  the  grant  of  the  term  generally,  which  would 
have  the  effect  of  reducing  the  yearly  rent;  but  the  times 
for  the  payment  of  the  rent  in  each  year  he  has  left  open 
to  the  discretion  of  the  grantee  of  the  power. 

Has,  then,  the  grantee  of  the  power  exercised  the  discre- 
tion left  to  him,  as  to  the  times  of  payment  of  the  rent  in 
the  year,  in  such  a  manner  as  to  contravene  the  express 
conditions,  or  the  intent  of  the  testator  to  be  gathered 
firom  them  ? 

The  discretion  is  to  be  exercised  by  the  grantor  at  the 
time  he  grants  the  lease  for  twenty-one  years,  and  if  it  is 
to  be  restrained  at  all,  it  must  be  by  considerations  of 
what,  upon  the  whole,  is  most  beneficial  to  both  the  par- 
ties, tenant  for  life  and  remainderman;  for  it  is  not  to 
be  assumed  that  the  grantor  had  greater  regard  for  the 
interest  of  the  remainderman  than  of  the  tenant  for  life. 
There  is  an  obvious  advantage  and  convenience  in  mak- 
ing the  last  half-yearns  rent  payable  before  the  end  of  the 
term.  The  remedy  by  distress  is  preserved  and  made 
available  at  a  period  of  the  year  very  convenient  for  the 
landlord,  and  effect  is  given  to  the  clause  for  re-entry ; 
and  if  the  remainderman  came  into  possession  at  any 
period  of  the  term  before  the  1st  of  August  in  the  last 
year,  he  would  derive  great  advantage  from  that  mode  of 
reservation;   but  the  remainderman  might    possibly  not 
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come  into  possession  until  after  the  1st  of  August  in  the  Baus9  of  Lords, 
last  year»  and  from  that  time  until  the  11th  of  October 
there  would  be  an  interval  during  which  no  rent  would  be 
payable  by  the  tenant. 

Without  stopping  to  inquire  whether  the  remainderman 
might  or  might  not  in  such  a  case  have  some  remedy 
against  the  representatives  of  the  tenant  for  life,  to  reco^ 
7er  his  proportion  of  the  last  year's  rent,  it  is  obvious  that 
the  possibility  of  such  a  state  of  things  could  only  be  pre- 
vented by  making  the  last  half-year's  rent  payable  at  the 
end  of  the  term,  which  would  have  the  effect  of  depriving 
the  landlord,  whether  tenant  for  life  or  remainderman,  of 
the  remedy  by  distress,  a  most  important  circumstance  to 
be  taken  into  consideration  in  determining  the  question, 
whether  the  reservation  of  the  last  half-year's  rent  in  the 
manner  in  which  it  is  reserved,  is,  or  is  not,  most  bene- 
ficial for  both  parties,  upon  a  general  view  of  their  respec- 
tive interests. 

But  it  is  said,  that,  if  once  the  principle  of  reserving  the 
rent  payable  at  any  time  of  the  year  be  admitted,  it  might 
have  been  made  payable  at  the  beginning  of  each  year.  I 
have  already  observed  upon  the  extent  to  which  the  grantor 
of  the  power  has  thought  it  necessary  by  the  terms  of  it  to 
guard  the  interests  of  the  remainderman,  and  it  appears  to 
me  that  such  a  reservation  would  be  within  the  terms  of  the 
power.  But  it  may  be,  though  I  am  not  prepared  to  say  it 
would  be,  considered  that  such  a  reservation,  though  within 
the  terms  of  the  power,  was  in  effect  a  fraud  upon  it.  In 
the  present  case  no  fraud  is  suggested.  It  is  agreed  that  the 
lease  is  a  perfectly  fair  one;  and  the  only  question  is, 
whether  it  is  within  the  terms  of  the  power. 

In  the  course  of  the  argument,  two  cases  were  cited  and 
relied  upon  by  the  defendant  in  error,  both  of  which  are 
distinguishable.     In  Doe  v.  Giffard  (a),  no  rent  at  all  was 


(a)  Cited  jn  5  B.  &  Aid.  971. 
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Reuse  of  Lords,  reserved  for  half  a  year  of  the  term:  the  lease  was  for 

1843 

twenty-one  years,  and  rent  was  reserved  for  twenty  years 

and  a  half,  under  a  power  requiring  the  best  yearly  rent  to 
be  reserved :  the  lease,  therefore,  was  clearly  not  according 
to  the  terms  of  the  power. 

In  the  case  of  Doe  v.  Morse  {a),  (which  was  most  relied 
upon),  the  power  required  that  there  should  be  reserved 
by  half-yearly  payments  the  best  rent  that  could  be  ob- 
tained. The  lease  was  to  hold  from  the  4th  of  January; 
and  the  rent  was  made  payable  on  the  Ist  of  May  and 
29th  of  September.  This,  clearly,  was  not  according  to 
the  power,  which  required  the  rent  to  be  payable  half- 
yearly.  Mr.  Baron  Bayley,  in  giving  his  judgment  upon 
that  case,  says,  "  That  cannot  be  considered  the  best  yearly 
rent  which  is  not  reserved  at  the  conclusion  of  the  year  ;*' 
but  that  very  learned  judge  seems  to  have  overlooked  the 
disadvantage  arising  from  inability  to  distrain  at  the  con- 
clusion of  the  term  in  such  a  case.  These  cases,  which 
were  cited  to  shew  that  the  lease  was  not  in  conformity 
with  the  power,  are  clearly  distinguishable;  and  as  the 
reservation  of  the  rent  is  within  the  terms  of  the  power, 
and  not  in  contravention  of  its  spirit,  or  in  fraud  of  the 
power,  but  affording  an  advantage  to  the  landlord,  whoever 
he  might  be,  whether  tenant  for  life  or  remainderman, 
which  he  would  not  have  if  the  last  half-year's  rent  were 
payable  at  the  end  of  the  last  half-year  of  the  term,  it  ap- 
pears to  me  that  the  lease  was  well  executed. 


EoLFE,  B. — My  Lords,  in  answer  to  your  Lordships' 
question  put  to  the  judges  in  this  case,  I  have  to  state 
that,  in  my  opinion,  the  lease  of  the  14th  of  October, 
1833,  is  a  valid  execution  of  the  leasing  power  given  by 
the  will  of  Benoni  Mallett.  The  only  restriction  con- 
tained in  the  power,  as  to  the  compliance  with  which  any 


(a)  2  C.  &  M.  247. 
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doubt  has  been  raised^  is  that  which  requires  that  on  every  House  of  Lords, 
lease  there  should  be  reserved  and  made  payable  during 
the  continuance  thereof  the  best  and  most  improved  yearly 
rent  that  could  be  reasonably  had  for  the  same^  without 
taking  any  sum  of  money  by  way  of  fine  or  income  in  re- 
spect of  such  lease. 

The  special  verdict  finds  that  the  rent  reserved  was  the 
best  rent  which  could  be  reasonably  obtained^  and  that  it 
was  reserved  payable  half-yearly  by  equal  portions  on  the 
6th  of  April  and  the  11th  of  October  in  every  year,  except 
the  last  half-year's  rent  of  the  term^  which  was  made  payable 
on  the  1st  of  August^  instead  of  the  11th  of  October.  The 
verdict  further  finds^  that  no  fine  or  income  was  taken^ 
unless  the  reserving  of  the  last  half-year's  rent  in  August 
instead  of  October  amounts  to  the  taking  of  a  fine  or  in- 
come within  the  meaning  of  the  power.  It  would^  as  it 
seems  to  me,  be  a  palpable  abuse  of  language  to  speak  of 
the  reservation  of  the  last  half-year's  rent  in  August  in- 
stead of  October  as  the  taking  of  a  sum  of  money  by 
way  of  fine  or  income,  when,  in  the  first  place,  no  sum  of 
money  whatever  is  taken,  and,  secondly,  when  the  whole 
clause  has  reference  prospectively  to  something  to  be  done 
at  the  end  of  the  term,  and  not  before  its  commencement. 
The  only  real  question,  therefore,  is,  whether  the  mode  in 
which  the  rent  is  reserved  is  warranted  by  the  power. 
Now  all  which  the  power  requires  is^  that  the  rent  should 
be  the  best  rent  which  could  be  obtained,  that  it  should 
be  reserved  yearly,  and  that  it  should  be  payable  during 
the  whole  term.  The  jury  have  expressly  found  that  the 
rent  is  the  best  rent  which  could  be  obtained;  and  the 
only  points  to  be  considered,  therefore,  are,  whether  it  is  a 
rent  reserved  yearly,  and  whether  it  is  payable  during  the 
whole  term. 

It  is  clear,  both  on  principle  and  authority,  that  a  power 
to  lease  at  a  yearly  rent  is  well  complied  with  by  the  re- 
servation of  a  rent  payable  half-yearly  or  quarterly.    In 
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ffmue  of  Lords,  other  vords.  a  rent  does  not  cease  to  be  a  yearly  rent, 
'  ^  within  the  meaning  of  such  a  power,  merely  because  it  is 
made  payable  more  than  once  a  year.  What  is  meant  in 
such  a  power  by  the  words  **  yearly  renf  is,  as  I  conceive, 
a  rent  payable  in  respect  of  each  year  of  the  tenancy,  and 
payable  in  the  year  in  respect  of  which  it  is  reserved* 
Whether  the  rent  be  reserved  on  one  or  more  days  in 
the  year,  and  whether  it  be  made  payable  at  the  begin- 
ning, the  middle,  or  the  end  of  the  year  in  respect  of 
which  it  is  reserved,  it  is  still,  as  I  conceive,  a  yearly  rent, 
if  it  be  payable  on  some  ascertained  day  or  days  in  every 
year  as  the  equivalent  for  the  occupation  during  that  year. 
If  this  be  so,  the  rent  in  this  case  is  certainly  a  *'  yearly 
rent;''  and  I  think  it  equally  clear  that  it  is  a  rent  paya- 
ble during  the  continuance  of  the  term ;  for  though  after 
the  1st  of  August  in  the  last  year  of  the  tenancy  no  sum  of 
money  will  be  actually  paid,  yet  rent  is  by  the  lease  made 
payable  in  respect  of  that  period  as  well  as  of  the  rest  of  the 
term  j  and  this,  as  I  have  already  stated,  is  all  which,  in 
my  opinion,  the  power  requires.  It  is,  however,  contend- 
ed, that,  even  admitting  the  lease  to  be  framed  in  a  man- 
ner which  amounts  to  a  literal  compliance  with  the  terms 
of  the  power,  yet  it  is  bad,  as  being  a  fraud  on  what  was 
contemplated,  and  as  defeating  the  manifest  intention  of 
the  testator  to  protect  the  interest  of  the  remainderman ; 
for  it  is  said,  if  the  tenant  for  life  should  die  in  the  last 
year  of  the  term  between  the  1st  of  August  and  the  11th 
of  October,  then  during  that  period  the  remainderman 
would  have  no  right  of  possession,  and  yet  he  would  be  en- 
titled to  no  rent  by  way  of  equivalent,  and  this,  it  is  said, 
could  not  have  been  what  the  testator  meant.  But  this 
argument  appears  to  me  to  be  founded  altogether  on  a 
fallacy.  It  assumes  that  the  testator  must  have  intended 
to  give  a  protection  to  the  remainderman,  which,  if  the 
construction  which  I  put  on  the  words  "  yearly  rent "  is 
correct,  he  has  not  expressed.     How  are  we  to  learn  what 
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benefits  are  intended  for  the  remainderman,  otherwise  Hout$  i^  L&tdM^ 
than  by  looking  to  the  language  of  the  will  ?     He  takes         ^^^' 
merely  as  a  volunteer  by  the  bounty  of  the  testator.    If 
the  testator  had  desired  that  the  rent  should  under  all  cir- 
cumstances  be  made  payable  at  the  end  of  the  year,  he 
might  have  so  provided.     In  the  same  way,  he  might  have 
stipnlated  that  the  rent  should  be  made  payable  once  a 
year  or  t?rice  a  year,  and  not  oftener,  so  as  to  secure  to 
the  party  entitled  in  remainder  the  year's  rent  or  half- 
year's  rent  falling  due  next  after  the  death  of  the  tenant 
for  life.   This,  however,  he  has  not  done.    He  has  imposed 
on  the  tenant  for  life  the  necessity  of  reserving  the  best 
yearly  rent  during  the  whole  term,  but  at  what  days  it 
should  be  made  payable,  and  whether  once  or  oftener,  he 
has  left  to  his  discretion,  considering  him  probably  as  the 
person  best  able  to  decide  what  would  be  most  expedient 
in  regard  to  all  such  particulars,  and  knowing,  as  he  must 
know,  that,  if  the  rent  reserved  was  the  best  rent  which 
could  be  obtained,  the  interests  of  the  remainderman 
could  not  be  really  prejudiced. 

In  order  to  shew  that  in  construing  this  power  it  is  ne- 
cessary to  look  beyond  the  mere  words  in  which  it  is 
framed,  this  extreme  case  was  put  in  argument : — If,  it 
was  said,  all  which  the  power  requires  is,  that  a  yearly 
rent  should  be  reserved  at  some  day  in  every  year,  then 
the  power  would  be  complied  with  by  a  reservation  of  the 
rent  at  the  first  day  of  every  year,  instead  of  the  last,  a 
mode  of  letting  manifestly  injurious  to  the  remainderman, 
and  which  the  testator  could  not  have  contemplated.  The 
ease  thus  suggested  was  urged  in  the  nature  of  a  reductio 
ad  absurdum.  No  reasoning,  it  was  contended,  can  be 
pressed  in  support  of  the  present  lease  which  would  not 
equally  go  to  uphold  a  lease  in  which  the  rent  is  made 
payable  at  the  beginning  instead  of  the  end  of  every  year. 
Such  a  lease  could  not  have  been  contemplated  by  the 
testator,  and  therefore  so  neither  can  the  present.    But 
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HouM  qf  Lordtf  there  does  not  appear  to  me  to  be  any  redactio  ad  absnr- 
dnm  in  the  case  suggested.  A  lease  in  which  each  year's 
rent  is  reserved  on  the  first  day  of  the  year  would^  I  think, 
be  a  lease  warranted  by  the  power,  provided  that  a  jury 
could  find  what  they  have  found  in  this  case,  but  probably 
could  not  in  the  case  suggested,  that  the  rent  so  reserved 
was  the  best  rent  that  could  reasonably  be  obtained.  I 
have  aUuded  to  this  extreme  case,  for  the  purpose  of 
making  clear  the  ground  on  which  my  opinion  proceeds ; 
but,  in  truth,  in  the  present  case,  the  mode  in  which  the 
rent  is  reserved,  so  far  from  being  injurious  to  the  remain- 
derman, is  evidently  for  his  benefit,  no  less  than  for  that  of 
the  tenant  for  life.  It  is  true,  that,  in  the  highly  improba- 
ble event  that  a  person  granting  a  twenty-one  years'  lease 
should  happen  to  die  within  the  two  last  months  of  the 
term,  the  loss  suggested  might  occur ;  but,  on  the  other 
hand,  in  the  fiu*  more  probable  event  of  the  lessor  dying  at 
some  earlier  part  of  the  term,  the  remainderman  would 
have  the  benefit  of  the  anticipated  payment,  and  so  acquire 
greater  facility  in  obtaining  the  last  half-year's  rent. 

It  only  remains  to  add,  that  no  decided  case  is  at  variance 
with  the  view  which  I  have  taken ;  and,  on  the  contrary, 
there  is  authority  in  its  support.  In  Doe  v.  Giffard  (a),  the 
lease  was  held  bad,  not  because  the  rent  was  payable  before 
the  last  day  of  the  year,  but  because  it  was  not  payable 
during  the  whole  term.  There  was  in  that  case  one  half* 
year  in  respect  of  which  no  rent  was  payable  to  any  one ; 
the  term  was  to  last  during  forty-two  half-years,  and  there 
were  to  be  only  forty-one  half-yearly  payments  of  rent,  and 
this  was  clearly  contrary  to  the  express  terms  of  the  power. 
In  Doe  V.  Morse  (i).  Lord  Lfndhursi  states  the  true  ground 
on  which  the  lease  in  that  case  was  held  bad ;  namely,  that 
the  power  required  the  rent  to  be  made  payable  by  half- 
yearly  payments,  which  must  mean  at  equal  half-yearly  in- 


(a)    5B.&Ald.371. 


(6)  2  C.  &  M.  263. 
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tenrals,  or,  at  all  events,  on  days  which  by  the  custom  of  Hotue  of  Lords, 
the  country  were  treated  as  equal  intervals ;  whereas  it  was, 
in  fact,  reserved  at  very  unequal  intervals,  the  1st  of  May 
and  the  29th  of  September,  and  no  evidence  was  given  to 
shew  that  those  days  were  by  the  custom  of  the  country 
treated  as  half-yearly  days  of  payment.  In  Ishenoood  v. 
OWcnow(a)  and  Doe  v.  Wilson  (A),  the  leases  were  held  to 
be  good ;  and  the  dictum  of  Powell,  J.,  in  Regina  v.  Wes- 
ton (c),  assented  to  by  Lord  Holt,  is  express  in  favour  of  the 
present  lease. 

On  the  whole,  therefore,  I  have  to  state,  that,  in  my 
opinion,  both  on  principle  and  authority,  the  lease  of  the 
14th  of  December,  1833,  is  valid. 


Maule,  J. — My  Lords,  I  am  of  opinion  that  the  lease  was 
a  valid  execution  of  the  power.  The  power  requires  that 
upon  every  such  lease  there  should  be  reserved  and  made 
payable,  during  the  continuance  thereof,  the  best  improved 
yearly  rent  that  could  be  reasonably  had  for  the  same ;  it 
further  requires,  that  there  should  be  no  fine,  that  there 
should  be  a  clause  of  re-entry  for  non-payment  of  the  rent, 
and  that  the  lessor  should  execute  a  counterpart.  The 
lease  in  question  is  for  twenty-one  years  from  the  11th  of 
October,  1833,  and  the  rent  of  £903  is  payable  on  the  6th 
of  April  and  the  11th  of  October  in  every  year,  except  the 
last  half-year's  rent,  which  is  made  payable  on  the  Ist  of 
August  next  before  the  determination  of  the  said  term.  It 
is  agreed,  that  the  power  is  well  executed,  if  the  last  half- 
year's  rent  might  be  reserved  payable  on  the  1st  of  Au- 
gust. 

It  is  to  be  observed,  that  this  power,  though  it  requires 
a  yearly  rent  to  be  reserved  and  made  payable  during  the 
term,  does  not  point  out  any  mode  or  term  in  which  it  is 
to  be  made  payable;  it  has  no  such  words  as  ''by  equal 


(a)  3  M.  &  Selw.  393.     (b)  5  B.  &  Aid.  363.    (c)  2  Ld.  Raym.  1198. 
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ffouu  of  Lords,  half-yearly  payments/^  or  ''by  yearly  paymeuts/'  and  in 
the  absence  of  such  words^  it  is  well  settled  that  a  rent  may 
be  a  yearly  rent  though  reserved  payable  half-yearly.  It 
foUows  from  this^  that  "  yearly  "  means  payable  within  each 
year,  not  payable  at  the  end  of  a  year ;  for  if  it  had  that 
meaning,  a  rent  payable  half-yearly  would  be  only  a  part 
and  not  entirely  a  yearly  rent,  and,  therefore,  a  bad  exe- 
cution of  a  power  requiring  a  yearly  rent.  It  has  been 
contended,  indeed,  that,  as  the  last  rent  payable  under  this 
lease  is  before  the  end  of  the  term,  the  rent  is  not  payable 
during  the  continuance  of  the  term ;  but  I  think  that  is  a 
forced  and  unnatural  construction  of  the  power,  the  proper 
meaning  of  which  is,  that  the  rent  shall  be  payable  in  every 
year  during  the  continuance  of  the  term,  the  words  ''  dur- 
ing the  continuance  of  the  term "  being  used  to  exclude 
payments  after  the  term.  K  it  had  said  it  should  be  ''re- 
served and  made  payable  on  every  1st  of  August  in  eveiy 
year  during  the  said  term,'^  there  would  have  been  no  doubt 
that  a  rent  payable  on  that  day  would  have  been  sufficient, 
though  the  term  continued  after  the  last  payment.  The 
present  power  has,  in  e£Pect,  said  that  there  shall  be  reserved 
and  made  payable,  during  the  continuance  of  the  said  term, 
the  best  yearly  rent  on  such  days  as  the  lessor  and  lessee 
may  agree  upon;  for,  as  it  does  not  in  any  way  point  out 
the  days,  it  leaves  it  to  the  parties  to  suit  themselves  about 
it.  It  appears  to  me,  therefore,  that  that  power  has  been  lite- 
rally pursued,  and  when  that  is  the  case,  the  execution  of  it 
is  good,  though  some  other  mode  might  be  suggested  which 
would  be  more  beneficial  to  the  remainderman,  possibly 
with  the  exception  of  a  case  of  fraud,  which,  however,  it  is 
not  necessary  to  discuss,  inasmuch  as  nothing  of  the  kind 
can  be  here  suggested. 

There  are  cases,  indeed,  in  which  the  power  has  not  been 
complied  with  according  to  its  terms,  but  it  has  been  in- 
sisted that  it  was  sufficiently  executed,  because  the  actual 
execution  could  not  put  the  remainderman  in  a  worse  situ- 
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ation  than  that  in  which  he  would  have  been^  if  the  terms  Hotu§  rf  Lordt^ 
of  the  leasing  power  had  been  pursued,  and  leases  have  ^^^* 
been  sustained  on  this  ground.  Whether  such  a  ground 
has  been  taken  in  support  of  an  execution  not  according  to 
the  terms  of  the  power  is  a  legitimate  argument  in  support 
of  the  objection  to  the  lease^  that,  in  some  event,  the  re- 
mainderman would  be  worse  off  than  if  the  power  had  been 
pursued ;  but  it  is  a  fallacy  to  apply  this  argument  when 
the  leasing  power  has  been  pursued,  and  to  insist  that  a 
lease  is  bad  though  the  power  is  pursued,  because  some 
other  mode  of  execution,  also  within  the  power,  would,  in 
some  event,  have  been  more  beneficial  to  the  remainder- 
man ;  indeed,  if  such  an  argument  could  be  sustained,  in 
many  cases, — ^for  instance,  in  this, — ^a  valid  execution  of  a 
power  would  be  impossible.  The  Court  of  Exchequer 
Chamber  seems  to  have  lost  sight  of  this  distinction  when 
it  states  the  case  of  Doe  A,  Harris  v.  Morse  (a)  to  be  di- 
rectly in  point,  and  the  leasing  power  in  that  case  to  be 
substantially  the  same  as  in  this.  The  leasing  power  in 
Doe  d.  Harris  v.  Morse  required,  that  there  should  be 
reserved  and  continued  payable  during  the  continuance 
of  the  lease,  by  half-yearly  payments,  the  best  and  most 
improved  yearly  rent,  whereas,  in  the  present  power,  nothing 
is  said  about  the  period  of  payment ;  and  the  lease  in  Doe 
d.  Harris -9,  Morse  reserved  the  rent  payable  the  Ist  of 
May  and  the  29th  of  September,  i.  e.  at  periods  of  five 
and  seven  months ;  that  was  held  not  to  be  rent  payable 
by  half-yearly  payments ;  it  was  clear,  therefore,  that  the 
power  was  not  complied  with  in  terms ;  and  it  being  in- 
sisted, that  the  remainderman  could  not  be  prejudiced,  and 
that,  therefore,  the  case  might  be  sustained  as  a  sufficient 
though  informal  execution,  Baron  Bay  ley,  in  answer  to  this 
argument,  made  use  of  the  dicta  for  which  alone  the  case 
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Hmt9ofLord»,  vas  cited  by  txmnsel  in  the  Exchequer  Chamber,  and 
cited  as  a  case  in  pointy  as  the  Conrt  seem  to  haye  consi*^ 
dered  it.  But  though  this  case  is  not  in  point,  that  put  by 
Justice  PoweU,  in  Reffinay.  WesUm,  and  agreed  to  by  Chief 
Justice  Holtf  is  in  point.  In  that  case,  the  first  of  those 
learned  judges,  desiring  to  illustrate  the  case  in  hand  by 
something  clear  and  indisputable,  said,  that,  if  a  man  had  a 
power  to  make  leases,  reserving  the  autient  yearly  rent  an- 
nually, yet,  if  it  was  received  on  a  day  before  the  year  was 
np,  as  if  the  year  ended  at  Christmas,  and  was  received  at 
Michaelmas,  it  would  be  well,  pursuant  to  the  power,  to 
which  Chief  Justice  HaU,  agreed.  As  to  the  weight  of  such 
an  ailment,  I  refer  your  Lordships  to  what  Lord  Abingtr 
observed,  when  the  case  was  cited  in  the  Exchequer. 

On  the  whole,  therefore,  I  am  of  opinion,  that  the  lease 
was  a  valid  execution  of  the  power. 


CoLtMAK,  J. — ^My  Lords^in  answer  to  the  question  ptty- 
posed  by  your  Lordships,  I  humbly  beg  to  state  my  opinioti 
that  the  indenture  of  lease  between  Philip  Mallet  Case  and 
Margaret  Rutland,  dated  the  14th  of  December,  1888,  aS 
stated  in  the  special  verdict,  is  not  a  valid  execution  of  the 
power  of  leasing,  also  stated  in  the  special  verdict,  given 
by  the  will  of  Benoni  Mallett. 

It  appears  by  the  special  verdict  that  the  donees  of  the 
power  are  authorized  by  indenture  under  their  hands  and 
seals  to  demise  for  any  term  not  exceeding  twenty-one 
years  in  possession,  so  that  upon  every  such  lease  there 
should  be  reserved  and  made  payable  during  the  continn^ 
ance  thereof  the  best  improved  yeariy  rent  that  could  be 
reasonably  had  for  the  same,  without  taking  any  sum  or 
sums  of  money  by  way  of  fine  or  income  for  or  in  respect 
of  such  lease,  with  other  provisoes  not  material  to  be  eon« 
sidered. 

The  lease  was  made  on  the  14th  of  December,  1828,  for 


tftfHif t  TACAtlOM,  7  tICt. 


369 


twenty-one  yelirt  from  the  llth  of  Octobei?  preceding,  BonndfLordi, 
yiddiBg  and  paying  the  yearly  rent  of  £903  by  eqnal  half-  *^^' 
yearly  payments^  that  is  td  say,  on  the  6th  of  April  and  the 
11th  of  Oetober  in  every  year,  in  equal  portions^  except 
the  last  half-year's  rent,  trhich  was  thereby  reserved  and 
agreed  to  be  pidd  on  the  1st  of  August  next  before  the 
determination  df  the  said  term. 

Now^  whut  it  it  that  the  power  requires  ?  It  reqnired 
that  the  best  yearly  i^ent  shidl  be  reserved,  and  that  it  shall 
be  reserved  und  made  payable  during  the  bontinnance  of 
the  term ;  and>  on  the  best  consideration  I  can  give  the 
subject,  it  appears  to  me,  that,  in  order  to  a  compUtoce 
with  the  polreTj  there  ought  to  be,  dnring  the  whole  time 
that  the  term  shall  continue,  rent  growing  due  to  the  per- 
son who  is  entitled  finr  the  time  being  to  the  rents  tod 
profits  of  the  land,  so  that  no  part  of  the  time  during 
which  h^  is  so  entitled  should  be  barren  and  unproductive 
to  him. 

This  view  of  the  lliw  is,  I  think,  Hanetioiied  by  the  6pfaiiou 
ef  Ifr.  Justicd  Ba^lisy,  as  it  is  to  be  collected  fiiom  hi« 
judgment  in  the  cose  of  Doe  d,  HatriB  v.  Hf&r^  (a),  and 
such  lippearft  to  me  to  be  the  view  most  conformable  to  the 
wsMs  df  the  power. 

The  ease  ef  lihehM^A  t.  OldkiuHo  (i)  nii&y  itppeai^  at  fiiM 
si|;ht  in  some  degiM  at  variant  with  the  opinion  id>ove 
eiqpressed,  but  I  think  oh  examination  it  will  hot  appear 
to  be  so.  There  the  powet  to  make  leases  wa^  for  two  or 
tiuree  Mves  or  foft  twenty-one  years,  so  as  there  were  reserved 
payable  during  Ae  continuance  thereof  the  best  and  inosi 
improved  yeai^ly  rent  i^Yadk  could  be  gotten  for  the  same, 
without  taking  any  sum  of  money  for  or  in  lieu  of  a  fine 
or  income  foT  the  same.  A  lease  was  made,  midet  the 
power  of  the  16th  of  October,  1800,  for  foutteefi  years. 


(a)  2  C.  &  if .  247. 


(6)  3  M.  &  Selw.  382. 
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Homt€  of  Lerdi,  to  be  Computed,  as  to  the  meadow  and  plough  lands,  from 
^^*''  the  18th  of  February  then  last,  the  pasture  lands  from  the 
25th  of  March  then  last,  and  as  to  the  messuage,  from 
the  12th  of  May  then  last  past,  under  a  yearly  rent  of 
i£100,  payable  by  half-yearly  payments  on  the  11th  of 
November  and  the  25th  of  March;  and  this  lease  was  held 
good,  although  it  was  open  to  the  objection  that  the  term, 
as  far  as  the  house  was  concerned,  had  a  continuance  for 
a  period  of  six  weeks  after  the  last  rent-day.  No  objection 
was  raised  to  the  lease  on  this  score,  it  being,  I  conceive, 
considered,  that,  as  the  whole  of  the  land  was  to  be  given 
up  on  or  before  the  25th  of  March,  the  term  was  to  be 
looked  upon  substantially  as  not  extending  beyond  that 
period,  so  that  the  reservation  of  the  rent  might  reason* 
ably  be  considered  as  co-extensive  with  the  continuance 
of  the  term. 

This  mode  of  viewing  the  term  as  expiring  on  the  25th 
of  March  is  analogous  to  what  takes  place  with  respect  to 
the  notice  required  to  be  given  to  a  tenant  fit>m  year  to 
year  who  has  entered  on  different  parts  of  the  demised 
premises  at  different  times.  The  law  requires,  in  order  to 
determine  his  tenancy,  that  half  a  year's  notice  should  be 
given  him,  ending  at  the  expiration  of  some  year  of  his 
term ;  but  it  is  always  held  a  sufficient  compliance  with 
the  rule,  if  the  six  months'  notice  is  given  with  reference  to 
the  time  of  entry  on  the  substantial  part  of  the  demised 
premises,  for  his  year  is  considered  as  ending  when  his  inter- 
est in  the  substantial  part  of  the  demised  premises  expires. 
Doe  V.  Snowdon  (a).  Doe  v.  Watkina  (4).  It  may  be  proper 
here  to  notice  a  passage  to  be  found  in  the  Queen  v.  Wes- 
ton {c),  where  Mr.  Justice  Powell  is  reported  to  have  said, 
that  if  a  man  had  a  power  to  make  leases,  reserving  the 
antient  yearly  rent  annually,  yet  if  it  were  reserved  upon  a 


(a)  2  Wm.  Black.  1224.    (6)  7  East,  551.    (e)  2  Ld.  Raym.  1198. 
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day  before  the  year  was  up,  as  if  the  year  ended  at  Christ-  HouaeqfLordB, 
mas  and  it  iras  reserved  at  Michaelmas,  it  would  be  well, 
porsoant  to  the  statute,  to  which  Lord  HoU  agreed. 

The  opinion  thus  expressed  by  Mr.  Justice  Potre// having 
reference  to  a  supposed  case  not  very  particularly  stated, 
it  is  difficult  to  say  how  far  it  was  intended  to  go.  If  he 
was  contemplating  a  case  in  which  an  antient  rent  was 
reserved  upon  the  antient  and  accustomed  day  of  payment, 
it  would  be  the  same  case  with  Doe  v.  Wilson  (o).  There 
the  power  was  to  lease  for  twenty-one  years,  or  any  term 
of  years  determinable  upon  three  lives,  so  as  upon  every 
such  lease  there  were  reserved  and  made  payable  during 
the  continuance  thereof  the  usual  and  accustomed  yearly 
rents,  boons,  and  services  for  the  same.  The  lease  was 
made  on  the  6th  of  January,  to  hold  from  that  day  for 
ninety-nine  years,  if  three  persons,  therein  named,  should 
so  long  live,  at  a  ]rent  payable  at  Lady-Day  and  Michael- 
mas in  every  year. 

It  was  objected  to  the  lease,  that  the  first  payment,  being 
to  be  made  on  the  25th  of  March,  in  little  more  than  two 
months  after  the  demise,  was  rather  in  the  nature  of  a  fine 
than  rent,  and  the  last  payment,  if  the  lives  should  last  till 
the  end  of  the  term,  being  to  be  made  on  the  29th  of  Sep- 
tember, whereas  the  lease  would  not  expire  till  the  6th  of 
January  following,  the  rent  could  not  be  considered  as 
having  been  made  payable  during  the  continuance  of  the 
term.  But  as  it  appeared  from  former  leases  of  the  de- 
mised premises  that  the  25th  of  March  and  the  29th  of 
September  were  the  usual  and  accustomed  rent-days,  the 
Court  were  of  opinion  that  the  reservation  of  the  rent  was 
in  conformity  with  the  power. 

In  that  case,  although  by  the  terms  of  the  power  the 
rent  was  required  to  be  reserved  during  the  continuance 
of  the  term,  yet  it  was  the  usual  and  accustomed  yearly 


(a)  5  B.  &  Aid.  363. 
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aocuBtom^d  i^ent  qualified  the  words  of  the,  poif  er^  ^bich 
required  i^  year);  rent;  tq  be  res^red  dosing  t^e  ^pitii));- 
ance  of  %\Le.  terqi.  This  ca^^^  th^r^ore,  in|l  no^  fomufi  a 
rule  lor  construing  thp  same  wor4%  W^^i^  ^b^r^  is  nothing 
in  the  context  to  indicate  that  tl^^y  ^x^  ^^e^  in  anj  ))|nite4 
f^n4  restricted  sense. 

On  the^  ground^  it  seeifis  to  n^e  t^bf^t  tb^e  \^  i^ot  beei^ 
i;i  this  case  a  copiplifince  Mfith  the  requisites,  qf  the  power ; 
and  fdtbqugb  the  deviation  is  i^ot  in  a  very  important  parti- 
cular^ grefit  ipcopveni^nce  wpqlA  foU^l^  ^ni  i^trqc^^icing, 
withoT^t  any  ueceftsitj^  laJiit;  i^d  unc§rt;|^inty  intq  t^  b^^^^^b 
in  wbich  th^  provisions  of  the  \?(f  may  bo  easily  be  acca- 
lat^ly  compUed  witb- 


CoLEEiDoi^j  J. — My  Ijords>  it  will  be  unnecessary  for  me 
to  re-state  the  question  upon  wbioh  yo^r  Lordships  have 
called  for  my  opinion^  or  to  detail  at  any  length  the  facts 
out  of  which  it  arises. 

The  question  turns  upon  the  ej^eputiou  of  a  leasing 
power  contained  in  a  willji  which^  among  otber  tbinga,  re- 
quiredj  that^  in  every  lei^e  made  under  itj  there  should  be 
reserved  and  made  payable  during  the  continuance  thereof 
respectively,  the  best  improved  yearly  rent  that  could  be 
reaspi^ahly  bad  for  the  same,  without  takmg  any  sum  or 
sums  of  money  by  way  of  fine  or  income  for  or  in  re* 
spect  of  such  lease  Oir  leases^  and  that  there  should  be  a 
clause  of  re-entry  for  ip^on-payment  of  the  rent.  The  leas^ 
in  dispute  was  made  on  the  14th  of  December^  to  bold 
from  the  11th  of  October  preceding;  the  rent  was  reserved 
payable  on  the  6th  of  April  and  llth  of  October,  except 
the  last  half-yearns  rent,  which  was  reserved  and  agreed  to 
be  paid  on  the  Ist  of  August  preceding  the  determination  of 
tbe  term ;  and  it  is  upon  this  stipulation  as  to  the  last  half- 
year's  rent  that  the  objection  is  founded. 

In  order  to  a  due  construction  of  any  leasing  power,  we 
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tie  to  he  guided  of  cbune  hj  tlie  mtention  of  him  who  H<m§9o/Lard», 
created  it.    In  this  inquiry,  it  will  almost  universal^  hap^  *  ^ 

pen  that  the  intention  is  in  part  expressed^— in  part  to  be 
oollootod  by  implication.  With  regard  to  the  former,  I 
am  not  aware  that  any  differrace  of  o$>iiiic»i  as  to  the  rule 
to  be  observed  prevails.  However  unreasonable  or  unne- 
esssarily  minute  it  may  be,  it  is  an  express  condition  which 
binds  the  party  who  acts  under  the  power;  he  can  enter 
into  no  consideration  of  consequences ;  he  must  obey  it 
sirictly;  and  any  substantial  deviation,  however  desirable 
in  itadf,  upon  a  just  conaideratian  of  all  the  dxcumstanoes, 
wiU  vitiate  the  instrument  on  whioh  it  appears :  this,  then, 
IB  the  first  inquiryii  The  power  in  terma  requires,  that 
'^iq^n  every  such  lease  there  should  be  reserved  and  made 
payable  during  the  continuance  thereof  the  best  improved 
yearly  rent  that  eould  be  reasonably  had  for  the  same, 
without  taking  any  sum  or  sums  of  money  by  way  of  fine 
Off  income  for  or  in  respect  of  such  lease/'  The  olqection 
to  the  lease  seems  to  raise  cmly  two  questions  upon  this:—* 
Has  the  rent  been  reserved  and  made  payaUe  during  the 
continuance  of  the  leaae?  Has  any  sum  been  taken  by 
way  of  fine  or  income  in  respeet  of  the  lease  ?  These  ques« 
tiona  will  in  fact  resolve  themselves  into  one,  and  they  both 
involve  an  inquiry  into  the  character  which  we  are  to 
sacffibe  to  the  payment  which  is  to  be  made  on  the  1st  of 
August  in  the  last  half-year  of  the  term;  for  it  has  been 
donbted  whe^er  that  payment  can  properly  be  considered 
rent  at  aU».  and  is  not  rather  in  the  nature  of  a  fine  or 
income^  or,  at  all  events,  a  money  payment  not  issuing 
out  of  the  land,  nor  paid  in  return  fi>r  the  occupation 
thereofl  On  the  first  view,  an  express  prohibition  in  the 
power  would  be  disregarded;  in  the  last,  the  rent  would 
not  be  reserved  during  the  continuance  of  the  term,  but 
the  occupation  for  a  whole  half-year  would  be  rent-firee. 
I  cannot,  however,  acquiesce  in  either  view;  it  does  not 
.  to  me  that  Ais  partial  anticipation  oi  the  payment  of 
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bears  any  resemblance  in  character  to  a  fine  or  income ;  it 
has  no  effect  on  the  amount  of  rent  annually  reserved^  nor 
can  have  been  stipulated  for  with  a  yiew  to  the  interest  of 
the  tenant  for  life,  as  opposed  to  that  of  the  remainder- 
man. 

K  it  be  not  a  fine  or  income  within  the  meaning  of  those 
terms  as  used  in  the  power,  it  seems  scarcely  worth  while 
to  inquire  whether  it  strictly  fulfils  the  legal  definition  of 
the  term  "  rent,"  because  we  must  construe  that  term  as 
used  in  the  power  popularly,  according  to  the  manifest  in* 
tention  of  the  devisor ;  and  yet  it  may  be  observed,  that  it 
is  clearly  a  return,  annual  in  its  nature,  for  the  occupation 
of  the  lands,  and  that  distress  is  incident  to  it.  Certainly, 
we  have  no  right  to  require  a  closer  agreement  to  rent,  in 
the  strictest  sense,  in  all  its  essential  qualities.  In  2  Rollers 
Abridgment,  446,  tit.  ''  Beservations,''  B.,  pi.  1.,  it  is  said, 
''  if  a  man  grant  a  future  interest  in  land,  as  for  certain 
years,  to  commence  ten  years  after,  he  may  reserve  a  rent 
upon  this,  payable  presently;'*  and  Mr.  Cruise  gives  the 
reason;  ''for  it  will  be  a  good  contract  to  oblige  the  lessee, 
and  to  ground  an  action  of  debt,  and  the  lessor  may  have 
his  remedy  by  distress  for  the  arrears  when  the  lessee 
comes  into  possession.'^ 

I  come  then  to  the  question, — Has  it  been  reserved  and 
made  payable  during  the  continuance  of  the  lease?  It  is 
urged,  that,  to  satisfy  these  words,  rent  ought  to  be  accruing 
and  issuing  out  of  the  land  from  day  to  day  for  every  day  so 
long  as  the  term  endures,  and  up  to  the  last  moment ;  but 
that,  from  the  1st  of  August  to  the  11th  of  October  in  the 
last  year,  if  the  rent  be  paid  according  to  the  stipulation  of 
the  lease,  the  land  will  become  rent-free ;  no  rent  will  be 
issuing  from  it ;  that  the  rent,  therefore,  is  not  reserved 
during  the  continuance  of  the  term.  It  seems  to  me,  that 
the  words  "  during  the  continuance  of  the  lease  "  will  more 
reasonably  bear  another  meaning,  and  that  the  stipulation 
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merely  requires  that  the  best  improved  yearly  rent  shall  be  Hauie^Lords, 
reserved  for  every  year  of  the  term  for  the  whole  period  of  '  ^ 

it,  and  that  it  should  be  made  payable  in  every  year  daring 
the  continuance  of  the  term ;  that  is,  neither  before  its 
commencement,  which  might  make  it  a  fine,  nor  after  its 
termination,  by  which  the  security  of  distress  for  its  pay- 
ment at  all  might  be  lost.  In  this  sense,  the  lease  satisfies 
the  stipulation  of  the  power;  and  I  conclude,  therefore, 
that  the  lease  is  a  valid  execution  of  the  power,  so  far  as 
regards  the  expressed  intentions  of  the  devisor  in  the  cre- 
ation of  it. 

But  although  there  be  no  breach  of  any  condition  ex- 
pressly imposed  by  the  leasing  power,  I  am  still  to  inquire 
whether  the  case  satisfies  all  those  that  are  implied  in  it, 
for  I  cannot  agree  that  a  merely  literal  compliance  with 
the  written  terms  of  the  power  will  suffice;  the  terms  of 
the  lease  must  be  such  as  to  satisfy  the  intention  of  the 
devisor,  as  that  may  be  collected  from  the  language  he  has 
used.  It  has  been  said,  that,  where  there  ia  a  literal  com- 
pliance with  the  power,  the  only  proper  inquiry  remain- 
ing is,  whether  the  lease  is  such  as  a  prudent  tenant  in 
fee-simple  would  have  made.  Such  an  inquiry  might  in 
many  instances  lead  to  the  same  conclusion  in  fact  as  a 
more  correct  one;  but,  on  the  other  hand,  many  circum- 
stances might  very  reasonably  induce  a  prudent  owner 
of  the  fee  to  make  such  a  lease  as  could  contravene  the 
intentions  of  the  framer  of  such  a  power  as  that  under 
consideration ;  it  might  be  wise  in  him,  for  good  consider- 
ation, to  postpone  or  to  anticipate  the  receipt  of  the  pro- 
fits ;  the  tenant  for  life  and  the  remainderman,  though  their 
estates  make  up  the  whole  fee,  do  not,  in  respect  of  inter- 
est in  the  profits,  make  up  exactly  the  tenant  in  fee,  for 
they  have  several,  and,  in  many  respects,  opposite  in- 
terests. The  true  criterion  is  the  intention  of  the  devisor. 
Now,  he  intended  that  the  tenant  for  life,  in  spite  of  the 
uncertainty  of  his  interest  in  duration,  should  be  able  to 
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B9m€^flord^  grant  a  oertain  lease;  that  in  thia  lease  the  rent  should  be 
-  90  reserved  ^  to  mak^e  the  tenant's  occupation  equaUy 
prqfitable  in  the  way  of  render  to  the  landlord  for  the  time 
being  throughout  its  whole  duration ;  the  rent,  therefore^ 
was  not  to  be  anticipated  in  the  shape  of  fine  or  foregift^ 
but  to  be  reserved  aud  made  pi^able  yearly  during  the 
contiuuauoe  of  the  term.  Thus  far  his  intention  is  clear  j 
but  the  very  terms  in  which  he  has  disclosed  this  inten* 
tion  shew  also  that  he  was  not  anxious  to  provide  for  abso- 
lute certainly  and  unerring  equality  on  the  division  of  the 
profits  between  the  tenant  for  life  and  the  remainderman^ 
in  case  the  former  should  die  during  the  continuance  of 
the  term  j  that  could  only  be  secured  by  directing  a  re- 
servation of  the  rent  dailyj  and  he  makes  no  such  unrea- 
sonable stipulation ;  he  does  not  even  direct  it  to  be  r^ 
served  weekly^  monthly,  or  quarterly;  he  uses  the  term 
yearly ;  and  that  permits  a  yearly^  half-yearly,  or  quarterly 
reservation.  Something,  therefore^  is  necessarily  left  to  what 
we  call  chance  during  the  whole  twenty-one  years,  for  the 
tenant  for  life  may  die  soon  after  the  commencement^  or  to- 
wards the  close  of  a  half-year^  and  his  occupation  for  a  short 
period  i^ay  be  profitable  or  not,  according^.  The  devisor 
V^pears  to  have  entered  into  no  ealouteJtion  on  such  minute 
points,  Xt  is  said  that  his  intention  was,  that  in  no  ev^ut 
should  the  remainderman's  occupation  be  for  any  period  of 
tijpe  barren.  That  could  only  be  effected,  consistency 
with  a  yearly  reservation,  by  making  it  possible  in  a  cer- 
tain event  for  the  occupation  of  the  tenant  for  life  to  be 
barren  for  a  considerable  period;  in  oth»  words,  he  would 
give  the  remainderman  a  preference  over  the  tenant  for 
life.  But  what  is  the  evidence  of  such  intention?  I  can* 
not  collect  it  from  the  words  of  the  power  or  the  ciijcum^ 
stances  it  must  have  contemplated/ 

It  has  been  asked  whether  the  whole  last  year's  rent 
might  have  been  reaervcKJl  at  the  beginning  of  it  I  am 
inclined  to  think  that  th^  spirit  as  weU  as  the  letter  of  the 
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power  wauld  i^Uqw  t)p«;  bi^t  I  do  ii^t  juropqmoe  «^  dwd^  HwMo/Lordt^ 

opisiQn  j  U  fteems  to  me  mu^eoe^aary  to  form  one  in  order 

fjD  answer  ycmr  I^itd^bips'  qae«tiio%  for  in  a  sdatter  pf  this 

aortt  moeh  ^itt  depend  09  ^s:?e  j  ^i^trepe  09$e|^  (hepefor^ 

Will  Bot,  tti  some^^  tb^  wiUi  ^t  tlie  pounilpf^s  of  m 

opini^ii^    Zn  this  view  I  obspnre  upqn  ^he  fi^pt  that  it  is 

iiefc  tl^e  i^t  k]|lf-*;ear'8  rent,  nqr  ^very  Yn^-j^h  ^ept,  but 

only  tbe  la^tj  ^f  w}|ic)i  t^e  paypent  is  i^L^icipated.    Who* 

eyeir  i^  to  receive  tl^at  payipept  wiU  be  benefited  by  the 

stipulation,  becaufie  he  thereby  g^ins  the  pow^  of  distress 

with  the  efops  m.  the  ground ;  an4  at  the.  origin^  granting 

of  th^  lease  it  wnis  more  prQ^Mtble  that  the  remainderman 

would  bQ  hm^tcid  tl\an  the  tex^u^t  l(ur  life, 

Beiiigj  therefore,  on  the  whole,  of  opinion  that  this  leim 
has  been  framed  in  aeoorda^oe  with  the  intentigp  of  thQ 
deTisoi^i  expressed  and  impliedj  I  am  of  opinion  that  it  is  ^ 
TftUd  ^zeoqtiQu  of  the  power. 


Williams,  J. — My  Lords,  the  question  in  this  case  is, 
whether  a  eertaip  lease,  to  be  shortly  noticed  hereafter,  is 
or  is  not  made  in  conformity  to  the  £pllowing  leasiug  power 
eontained  ip  the  will  of  Benoni  Mallett,  bearing  date  the 
aSth  day  of  January,  ]  780.  '^  Provided  alwayfli,  apd  his  will 
was,  that  it  should  a^d  might  be  lawful  to  and  for  his  sai^ 
grandson,  Philip  llfTallett  Case,  and  all  his  sons,  and  aU 
other  person  or  persons  respectiye^y,  a^  and  when  they 
should  respeetiveily  coipe  into  and  be  in  the  actual  posses- 
sion  of  the  said  tenements,  with  the  appurtenances,  or  aiQT 
part  thereof,  or  be  actually  entitled  to  the  rents  and  profits 
Uiereof,  by  indenture  under  their  respective  hands  and 
sealsi,  to  deimie  and  lease  the  same  or  any  part  thereof 
untoi  any  person  or  persons,  for  any  term  or  number  of 
years  not  exceeding  twenty-one  years,  in  poaaession,  and 
not  in  reversion,  remainder,  or  expect^cy,  so  as  upon 
every  sn^  lease  there  should  he  reserve^  and  n^e  pay-f 
able  duiing  the  continuance  thereof  respectively  the  be^t 
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H<m»eofLord9,  improved  yearly  rent  that  could  be  reasonably  had  for  the 
'  same,  without  taking  any  sum  or  sums  of  money  by  way  of 
fine  or  income  for  or  in  respect  of  such  lease  or  leases,  and 
so  as  none  of  the  said  lease  or  leases  were  made  dispunish- 
able of  waste  by  any  express  words  therein,  and  that  in 
every  such  lease  there  should  be  contained  a  clause  of  re- 
entry for  non-payment  of  the  rent  or  rents  to  be  thereby 
respectively  reserved,  and  so  as  such  lessee  or  lessees  to 
whom  such  lease  or  leases  should  be  made,  sealed,  and  de- 
livered counterparts^of  such  lease  or  leases/' 

And  in  considering  this  question  I  shall  assume  that  the 
power  is  to  be  construed  in  the  same  manner  and  by  the 
same  rules  that  regulate  courts  of  law  in  their  interpre- 
tation of  any  other  document  or  writing;  by  which  I  mean 
that  any  strictness  or  laxity  which  may  have  been  sup- 
posed to  belong  to  the  construction  of  instruments  of  this 
description  is  alike  inadmissible,  and  that  the  true  intent 
and  meaning  in  this,  as  in  other  instances,  are  to  be 
sought  for. 

The  indenture  of  lease  in  question  bears  date  the  14th 
December,  1838,  and  is  made  between  Philip  Mallett  Case, 
the  tenant  for  life  under  the  said  will,  of  the  one  part,  and 
the  plaintiff  in  error  of  the  other,  whereby  the  said  Philip 
Mallett  Case,  in  exercise  of  the  power  of  leasing  above  set 
forth,  demised  to  her,  her  executors,  &c.,  the  said  tene- 
ments, with  the  appurtenances,  to  hold  the  same  from  the 
11th  day  of  October  then  last  for  and  during  the  term  of 
twenty-one  years  then  next  ensuing,  yielding  and  paying 
therefore  to  the  said  Case  and  his  assigns  during  such  part 
of  the  term  as  he  should  live,  and  after  his  decease  unto 
such  person  or  persons  as  for  the  time  being  should  be 
entitled  to  the  reversion  of  the  said  premises  under  the 
said  will,  the  yearly  rent  of  JE903,  by  equal  half-yearly 
payments,  i.  e.  on  the  6th  April  and  the  11th  October 
in  every  year,  in  equal  portions,  except  the  last  half-year's 
rent,  which  was  thereby  reserved  and  agreed  to  be  paid  on 
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the  1st  day  of  August  next  before  the  determination  of  the  Bometif  Lords, 
said  term.     Then  follow  some  other  provisions  which  it  is 
not  material  to  notice^  the  question  arising  upon  the  re- 
serration  of  rent  in  the  last  year  of  the  form. 

The  said  Philip  Mallett  Case,  the  tenant  for  life,  died 
on  the  4th  July,  1834,  without  issue,  and  the  defendants 
in  error,  in  right  of  the  said  Mary,  claim  title  to  the  said 
tenements  under  the  said  will,  and  contend  that  the  said 
lease  is  not  a  good  execution  of  the  said  leasing  power. 

Now,  upon  adverting  to  the  terms  of  this  power,  it  is 
observable  that  the  only  limitation  or  restriction  as  to  the 
reservation  of  rent  is  ''  that  it  should  be  the  best  improved 
yearly  rent  that  could  be  reasonably  had  for  the  same.'' 
Whether  the  rent  should  be  made  payable  yearly,  half- 
yearly,  or  quarterly,  or  at  any  other  stated  period,  is  not 
specified.  To  hold  that  any  particular  time  in  the  year 
for  the  payment  is  required,  is,  as  it  seems  to  me,  to  intro- 
duce a  new  term,  and  to  add  a  further  restriction,  unless 
indeed  the  words  "  the  best  improved  yearly  rent"  neces- 
sarily imply  that  it  should  be  made  payable  at  once,  in 
one  sum,  the  whole  amount.  That,  however,  is  not,  in  my 
opinion,  the  fair  interpretation.  The  plain  and  obvious 
meaning,  I  think,  is,  that  the  rent  should  "  be  reserved 
and  made  payable,''  during  each  year  of  the  term,  or,  as  the 
language  of  the  reddendum  in  leases  so  usually  is,  "  yield- 
ing and  paying  therefore  yearly  and  every  year  during  the 
continuance  of  the  term  "  so  much,  whatever  the  amount 
of  rent  in  the  particular  case  may  be.  This  indeed  seems 
to  be  so  clear,  that  the  citation  of  any  authority  in  support 
of  this  construction  may  perhaps  be  superfluous.  The 
point,  however,  has  been  brought  expressly  under  the  con- 
sideration of  the  Court  of  Queen's  Bench  in  the  case  of 
Doe  d.  7%e  Earl  of  Shrewsbury  v.  Wilson  (a).  There  the 
language  of  the  power  was,  "  so  as  upon  all  and  every  such 


{a)  5B.&Ald.d63. 
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HokittfiAfriB,  lease  and  leMes  there  be  resOi^red  tod  mad^  ri&table 
yearly  daring  the  cohtintitoce  thereof  the  nsaal  aild  accns* 
tomed  yearly  I'ent^,  boons^  and  sefrieeb  for  the  scone.'' 
The  objection  there  was^  that  the  rent  Was  i^served  half- 
yearly,  whereat  it  was  contended  that  the  words  of  the 
condition  contained  iii  the  leating  powet  ck>alcl  iiot  b^ 
satisfied  nnless  the  rent  reserved  be  payable  bnce  a  yea^ 
only,  vis.  at  the  end  of  the  year  after  the  making  of  thd 
lease.  Upon  this  point  Lord  Chief  Justice  Abbott  is  re-^ 
ported  to  have  delivered  his  opinion  as  fcUows :— ^"  The 
observation  I  have  already  made,  that  a  yearly  rent  payable 
at  Lady-Day  and  Michaelmas  was  the  nsnal  tstA  accos-^ 
tomed  yearly  tent,  applies  also  to  this  objection.  It  i^ 
admitted,  that,  if  the  words  of  the  power  had  been, '  so  that 
there  be  reserved  and  made  payable  daring  the  ccmtinn^ 
ance  thereof  the  usual  and  atxmstomed  yearly  rent,'  with- 
out the  word  '  yearly'  immediately  following  the  word 
'  payable '  (and  in  the  case  before  your  Lordships  the  word 
'  yearly'  does  not  immediately  follow  the  word  '  payable'), 
a  rent  reserved  half-yearly  Would  have  been  sufficient; 
that  is,  that  a  payment  by  portions  at  the  end  kA  each  half- 
year,  or  at  the  end  of  each  quarter  of  the  year,  does  not 
prevent  the  rent  from  being,  in  the  common  tlnderstandin^ 
of  mankind,  and  in  common  parlance,  a  yearly  rent.  I 
cannot  see  any  reason  why  the  words  '  payable  yearly 
during  the  continuance  thereof  should  make  any  differ- 
ence." He  then  adverts  to  the  usual  language  of  leases, 
which  has  been  before  noticed,  and,  observing  that  the 
Coxu*t  ought  to  construe  those  words  "  payable  yearly" 
with  reference  to  that  language,  eondudes  Ugainst  the 
validity  of  the  objection,  and  in  this  view  of  the  subject 
Bayley  and  Holtoyd,  Justices,  fully  concurred. 

But  it  is  said,  that,  even  if  the  half-yearly  payments  be 
Unobjectionable,  the  reservation  of  the  I'ent  on  the  Ist  o^ 
August  in  the  last  half-year  of  the  term  is  contrary  to  the 
power,  and  avoids  the  lease;  and  this  objection,  it  was 
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ftrg«ied^  is  stiBtiiindl^  aft  well  tipott  the  aiithoiity  of  d<scid^  BakaqfloHtk, 
caseB^  as  also  by  the  itijurions  eflfects  necessarily  produced 
by  such  teservalkm  upoti  the  party  in  remaindeif. 

And  upon  the  first  pointy  if  I  had  thought  that  the 
question  had  be^en  already  decided^  that  would  have  beeti 
with  me  a  strongs  if  not  sufficient^  reason  for  holding  the 
lease  to  be  iuvaUd ;  but  I  canhot  donsider  that  to  be  the 
case.  The  authorities  alluded  to  ai*e^  Doe  y.  Oiffbtd,  cited 
in  the  case  of  Doe  d.  The  Earl  of  Shrewebury  r.  WiUon  {a), 
and  Doe  d.  Htnrie  v.  Moree  (i).  In  the  case  of  Doe  r. 
Ciffard  the  lease  (made  under  a  power  of  leasing  fot 
twenty-one  years^  reserring  the  best  and  most  approved 
yearly  rent)  bore  date  the  14th  September,  1800,  and  was 
for  the  term  Of  twenty-one  years,  the  lent  to  be  payable 
the  20th  September  feind  the  25th  March,  and  the  first 
payment  to  be  made  on  the  next  25th  March.  Lord 
EUenborough  is  reported  to  have  held  the  lease  invalid. 
There,  however,  it  is  obvious  that  the  rent  was  not  reserved 
during  the  whole  term,  for  by  the  mode  of  reservation  no 
rent  was  payable  at  all  for  the  last  half-year;  but  in  the 
present  instance  no  such  objection  exists,  for  the  rent  is 
reserved,  payable  during  the  term,  and  for  the  last  half- 
year,  as  well  as  for  every  other,  though  not  made  payable 
at  the  end.  The  other  ease  is  that  of  Doe  d.  Harris  v. 
Morse.  There  the  power  required  the  rent  to  be  reserved 
half'^yearly,  and  in  the  lease  the  rent  was  made  payable  on 
the  1st  of  May  and  the  20th  of  September.  There  wto, 
therefore,  a  manifest  departure  from  the  direction  in  the 
power,  and  upon  thitt  the  judgment  of  the  learned  judges 
mainly  depended.  That  of  the  Lord  ChanceUor  (then  Lord 
Ghirf  Baron)  proceeded  upon  that  ground  exclusively.  It 
is  true  that  Mr.  Baron  Bayley  does  intimate  an  opinion 
that  the  rent  ought  to  have  been  made  payable  at  the 
end  of  the  year,  upon  which  so  much  reliance  has  been 


(a)  5  B.  &  Aid.  3ed. 
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It  is  obyious^  however,  that  the  unequal  division 
of  the  year  is  the  circumstance  chiefly  relied  upon  by  him^ 
for  he  points  out  the  disproportion  by  actually  numbering 
the  dayS;  and  shewing  that  151  days  were  allotted  to  one 
supposed  half-year,  and  214  to  the  other.  The  decision 
in  this  case,  therefore,  is  clearly  sustainable,  without  hav- 
ing recourse  to  any  other  consideration,  upon  the  sure 
ground  that  the  lease  was  not  according  to  the  plain  and 
unambiguous  language  and  meaning  of  the  power.  But  it 
was  further  contended,  that  the  lease  is  void  from  the  in- 
jurious effect  which  the  reservation  of  the  last  half-year's 
rent  is  calculated  to  produce  upon  the  party  entitled  in 
remainder,  inasmuch  as,  if  the  tenant  for  life  should  die 
after  the  Ist  of  August  and  before  the  end  of  the  year, 
there  would  be  an  occupation  of  the  premises  without  any 
rent  payable  to  those  in  remainder. 

Upon  this  part  of  the  case  it  seems  to  me,  that,  unless 
the  reservation  of  rent  be  upon  the  face  of  the  lease  itself 
inconsistent  with  the  terms  of  the  power,  it  is  an  unsafe 
and  precarious  rule  of  construction  to  make  its  validity  to 
depend  upon  any  other  consideration.  To  ascertain  the 
balance  of  advantage  or  disadvantage  in  each  particular 
case  may,  and  in  many  instances  probably  would,  be  at 
least  as  difficult  as  to  discover  the  intent  and  meaning  of 
the  creator  of  the  power,  which,  as  I  have  already  said,  I 
take  to  be  in  every  instance  the  true  question.  If,  how- 
ever, such  inquiry  into  loss  or  benefit  be  admissible,  I  can- 
not help  thinking  that  the  advantage  of  being  entitled  to 
distrain  for  rent,  if  in  arrear  on  the  1st  of  August,  when 
the  produce  of  the  farm  is  upon  the  ground,  contrasted 
with  the  right  to  distrain  on  the  11th  of  October,  is  at 
least  equivalent  to  the  contingent  loss  of  rent  upon  the 
event  which  this  objection  supposes. 

It  is  true,  that,  in  the  case  of  hhenoood  v.  Oldhunw  (a). 


(a)  3  M.  &  Selw.  382. 
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a  lease  (under  a  power  requiring  the  reservation  of  rent  HtnaeqfLordt, 
"  during  the  continuance  of  the  term'')  wherein  no  rent 
was  reserved  during  the  last  half-year  of  that  term  was 
sustained.  I  do  not  wish^  however,  to  place  much  reliance 
upon  the  decision  in  that  case,  because  that  particular  ob- 
jection does  not  appear  to  have  been  taken,  and  the  at- 
tention of  the  Court  was  drawn  to  another,  whether,  the 
first  half-year's  rent  having  been  made  payable  twenty- 
seven  days  after  the  execution  of  the  lease,  that  in  itself 
amoimted  substantiaUy  to  a  foregift  prohibited  by  the 
power. 

I  rest  my  opinion  upon  the  language  and  (as  I  think)  the 
meaning,  of  the  power  in  this  particular  case,  and  the 
manner  in  which  it  has  been  executed. 

Seeing,  therefore,  that  the  lease  has  been  made  ''for 
a  term  or  number  of  years  not  exceeding  twenty-one,'' 
and  that  "  the  rent  has  been  reserved  and  made  payable 
during  the  continuance  thereof,"  forasmuch  as  the  last 
payment  (which  raises  the  objection)  is,  I  think,  clearly  for 
the  last  half-year,  though  made  before  the  end  of  it,  and 
that  such  reservation  (if  that  consideration  ought  to  be 
entered  into)  is,  at  least,  as  beneficial  to  the  party  in 
remainder  as  if  made  at  the  end  of  the  term,  it  seems  to 
me  that  the  power  has  been  in  the  letter  and  spirit  com- 
plied with,  and  that  therefore  the  indenture  of  lease  in 
this  case  has  been  duly  executed. 


Patteson,  J. — ^My  lords,  the  single  question  in  this  case 
is,  whether  the  rent  reserved  payable  on  the  1st  of  August 
in  the  last  year  of  the  term,  which  was  to  end  on  the  11th 
of  October,  can  be  said  to  be  reserved  and  made  payable 
during  the  continuance  of  the  term,  within  the  true  mean- 
ing of  the  power  under  which  the  lease  was  made.  No 
case  exactly  the  same  as  this  has  been  cited,  nor  does  any 
such  appear  to  exist  in  those  which  have  been  cited.    Ob- 
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HmueqfLords,  jection  was  taken  to  tbe  reservation  of  the  rent  from  the 
^  beginning  to  the  end  of  the  term,  whereas  here  it  is  admit- 

ted that  the  proper  rent  is  reserved,  and  at  the  proper 
times,  until  the  last  half-year's  rent. 

The  reason  for  this  reservation  is  said  to  be,  that  the 
lessor  may  have  an  opportunity  of  distraining  for  the  last 
half-year's  rent,  if  necessary,  and  in  that  respect  it  is  be<- 
neficial  to  the  landlord  for  the  time  being,  equally  whether 
he  be  the  tenant  for  life  or  the  remainder-man;  on  the 
other  hand,  it  is  obvious  that  if  the  tenant  for  life  should 
happen  to  die  between  the  1st  of  August  and  the  llth  of 
October  in  the  last  year,  the  remainder-man  would  succeed 
to  an  unproductive  estate  until  the  llth  of  October,  and 
would  be,  to  some  extent,  injured.  The  improbability  of 
such  an  event,  and  the  apparent  reason  for  the  reservation, 
seem  to  have  been  taken  into  consideration  in  the  Court  of 
Exchequer,  but  not  so  in  the  Court  of  Exchequer  Cham- 
ber, where  the  objection  appears  to  have  been  treated  as 
being  the  same  as  would  have  arisen  if  a  before-hand  rent 
had  been  reserved  from  the  beginning  of  the  term. 

I  will  first  consider  the  case  upon  the  latter  supposition. 
It  appears  to  me  that  the  person  who  created  the  power 
intended  that  the  person  exercising  it  should  take  no  ex- 
clusive benefit  for  himself  to  the  prejudice  of  the  remain- 
der-man, but  should  reserve  the  best  yearly  rent  during 
the  continuance  of  the  term;  by  which  word  "rent,^'  I 
understand  a  compensation  for  the  actual  occupation;  not 
a  sum  of  money  covenanted  to  be  paid  by  anticipation 
in  respect  of  a  future  occupation,  which  a  before-hand 
rent  in  truth  is.  Such  a  reservation,  namely,  a  sum  of 
money  to  be  paid  at  the  beginning  of  the  term  as  for 
the  first  year's  rent,  and  so  at  the  beginning  of  each 
succeeding  year  as  for  that  year's  rent,  must  be  prejudicial 
to  the  remainder-man,  at  whatever  time  the  tenant  for 
life  may  haj^n  to  die,  unless,  indeed,  he  should  die  on 
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the  very  last  day  of  the  year.  Independent  of  anthorities, 
therefore^  I  should  consider  that  a  lease,  stipulating  for  the 
payment  of  such  sam  of  money  at  the  beginning  of  a 
year  by  anticipation,  did  not  reserve  i^nt  at  all,  and  cer- 
tainly that  it  did  not  reserve  rent  made  payable  during  the 
continuance  of  the  year.  The  case  of  Doe  d.  Harris  r. 
Morse  (a),  seems  to  me  to  be  an  authority  for  such  a  view  of 
the  question.  It  is  true  that  the  question  there  was^  whether 
the  rent  was  reserved  half'^yearly,  but  as  it  was  reserved  in 
two  payments  in  respect  of  the  intended  occupation  for 
two  half  years,  and  the  second  payment  was  to  be  after  the 
expiration  of  the  first  half-year,  I  cannot  see  why  it  should 
have  been  held  a  bad  reservation  upon  any  other  ground 
than  that  a  before-hand  reservation  is  bad.  What  fell  from 
Mr.  Justice  Powell,  in  ifejr.  v*  W^on  (4),  was  by  way  of  iUus^ 
tration  of  the  question  in  that  ctee,  and  is  not  entitled  to 
the  same  weight  as  if  it  had  related  to  the  point  actually 
before  the  Court;  and  what  was  said  by  Lord  Elletiborough, 
in  Ishertoood  v.  Oldknow  {c),  when  taken,  as  it  must  be, 
with  the  context,  is  nothing  like  a  decision  upon  this 
point.  Hie  case  of  Ishertoood  v.  Oldknow  turned  on  a  totally 
different  matter,  namely,  that  the  first  payment  of  rent 
as  for  half  a  year,  although  payable  in  a  shcxrt  time  after 
the  execution  and  date  of  the  lease,  was  in  truth  for  half  a 
year,  because  the  holding  was  made  to  be  frota  a  bygone 
day,  and  the  tenant  had  occupied  during  the  intervaL 
The  case  of  Doe  d.  Earl  of  ahrewsbury  v.  WUem  (d),  was 
decided  on  the  ground  that  the  rent  was  reserved  at  the 
usual  and  accustomed  times,  according  to  the  power,  and 
in  no  way  trenched  upon  the  authority  of  Doe  v.  Oiffard, 
there  cited;  but  I  do  not  consider  the  last-mentioned  case 
to  be  any  direct  authority  upon  the  present  occasion,  iiias- 
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HwueofUfrdM,  much  88  there  was  in  that  case  an  actoal  loss  of  rent  for  a 
^^^-        whole  half-year. 

For  these  reasons  I  am  of  opinion^  that  under  such  a 
power  as  that  contained  in  the  lease  now  in  question^  it 
was  not  competent  to  the  person  executing  that  power  to 
reserve  what  is  commonly  called  a  before-hand  rent.  The 
only  difficulty  that  I  feel  is  in  determining^  whether  it 
makes  any  difference  that  the  reservation  is  here  confined 
to  the  last  half-year's  rent.  I  see  fully  that  such  reservar 
tion  may  be^  and  probably  is^  beneficial  generally,  and 
that  it  is  highly  improbable  that  the  remainder-man  should 
be  prejudiced  by  it;  but  still  it  is  a  stipulation  for  the  pay- 
ment of  a  sum  of  money  in  anticipation  of  a  future  occupa- 
tion for  the  residue  of  the  half-year,  and  therefore,  ac- 
cording to  my  view  of  the  effect  of  such  a  stipulation, 
I  cannot  say  that  it  is  a  reservation  of  rent  during  the 
continuance  of  that  half-year,  but  am  obliged  to  say,  that 
there  is  a  portion  of  the  term  during  which  there  is  no 
reservation  of  rent. 

I  am  therefore  of  opinion,  that  the  indenture  of  lease 
stated  in  the  special  verdict,  to  which  your  Lordships'  ques- 
tion refers,  is  not  a  vaUd  execution  of  the  power  of  leasing, 
as  also  there  stated. 


Parke,  B. — My  Lords,  in  answer  to  the  question  pro- 
posed by  your  Lordships,  I  have  to  state  my  humble  opinion 
that  the  lease  stated  in  the  special  verdict  is  a  valid  exe- 
cution of  the  power  of  leasing,  also  stated  in  the  special 
verdict. 

Li  order  to  decide  this  question,  the  proper  course  un- 
doubtedly is,  to  ascertain  in  the  first  instance,  what  the  in- 
tention of  the  donor  of  the  power  was,  by  the  ordinary  rules 
of  construction  applied  to  the  instrument  containing  it;  and 
the  lease  must  accord  in  all  respects  with  that  intention  so 
ascertained,  or  it  will  be  void. 
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Where  the  langaage  of  the  power  is  restricted,  and  con-  HoweqfLordt, 
tains  precise  conditions  which  can  be  complied  with  in  one  ^^^' 
way  only,  that  way  mast  be  exactly  followed.  When  the 
power  uses  general  terms,  and  may  be  exercised  in  more 
ways  than  one,  then  the  donee  of  the  power  must  neces- 
sarily have  a  discretion,  and  if  there  be  any  restriction  npon 
that  discretion,  where  none  is  expressed  by  the  donor  of 
the  power,  the  only  restriction  that  can  be  required  is,  that 
such  discretion  should  be  fairly  exercised,  and  at  the  very 
utmost  that  it  should  be  executed  in  a  reasonable  manner; 
and  upon  that  principle  the  decision  of  the  House  of  Lords 
in  Smith  v.  Doe  d.  Lord  Jersey  (a)  proceeded.  If  indeed  it 
could  be  shewn  that  expressions  apparently  of  a  general  na- 
ture, and  allowing  a  certain  latitude  of  discretion,  have,  by 
a  course  of  legal  decisions,  received  a  limited  construction, 
then  undoubtedly  they  must  be  so  construed,  and  it  would 
be  intended  that  the  donor  of  the  power  used  the  words  in 
that  limited  sense ;  but  such  will  be  found  not  to  be  the  case 
with  reference  to  the  general  expressions  used  in  this  case. 

Whether,  when  a  latitude  is  left  by  the  terms  of  the  power 
to  the  donee,  anything  more  is  required  than  the  exercise 
of  his  discretion  honestly  and  without  fraud,  is  a  question 
into  which  I  need  not  inquire. 

It  will  be  sufficient  for  the  present  purpose  to  assume 
that  when  there  is  such  a  latitude  it  must  not  only  be 
fairly  and  honestly  executed,  but  in  a  reasonable  manner. 

Proceeding  upon  that  assumption,  if  we  apply  these  rules 
to  the  words  of  the  power,  we  find  that  the  testator  has 
made  express  conditions  that  the  lease  should  not  exceed 
twenty-one  years ;  that  it  should  be  in  possession,  and  not 
in  reversion;  that  the  best  improved  yearly  rent  that  can 
be  reasonably  had  shall  be  reserved  and  made  payable 
during  the  continuance  of  the  term;  that  there  should 
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H9Ui€qfiMrdMt  he  no  fine  or  income :  and  that  the  lessee  thould  not  be 
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-     made  dispunishable  by  express  words^  and  should  exeoute 

a  counterpart.  All  these  conditions  must  be  strictly  com*' 
pUed  with^  for  they  are  expressed,  and  no  latitude  is  allowed 
to  the  donee  of  the  power.  These  have  been  complied  with 
in  this  case^  for  the  provision  in  the  lease,  that  the  tenaat 
should  have  the  barns  &c.,  for  the  purpose  (oi  thrashing, 
and  until  the  1st  of  August  after  the  expiration  of  the 
term,  is  by  way  of  covenant  merdy,  and  no  question  has 
been  made  on  this  ground  at  your  Lordships^  bar ;  but  the 
testator,  besides  these  conditions,  has  required  that  there 
should  be  a  clause  of  re-entry,  in  that  respect  leaving  a 
latitude  to  the  donee  of  the  power.  There  is  a  dause  of 
re-entry  in  the  lease,  if  the  rent  ox  any  part  should  be  un«* 
paid  for  forty-two  days,  and  the  only  question  as  to  this  part 
of  the  case  is,  whether  this  clause  is  a  reasonable  clause. 
That  it  has  not  been  unfairly  inserted  is  dear.  I  think 
it  is  a  reasonable  clause,  suffident  to  secure  the  due  pay- 
ment of  the  rent,  which  is  the  object  of  its  insertion;  and 
there  is  a  case  in  Willes's  Reports,  169,  /ones  v.  Vemey,  in 
which  there  was  a  dause  of  re*entry  on  the  rent  bdng 
unpaid  for  the  same  period  of  time^  to  which  no  objection 
was  taken,  on  the  ground  that  it  was  a  noncompliance  with 
the  terms  of  a  power  requiring  a  condition  ot  re-entry  on 
non<-payment  of  rent  to  be  inserted  in  the  lease.  Indeed 
this  objection  was  not  insisted  upon  at  your  Lordships'  bar 
on  the  part  of  the  lessee  of  the  plaintiflT,  though  taken  in 
the  Court  below. 

The  prindpal  ground  of  objection  was  as  to  the  mode  in 
which  the  rent  was  reserved  in  the  lease.  l%ie  lease  was 
executed  on  the  14th  December,  1888,  and  was  to  hold 
firom  the  11th  October  then  last,  at  a  rent  payable  half- 
yearly  on  6th  April  and  11th  October  in  eadi  year,  except 
the  last  half-year's  rent,  which  was  to  be  paid  on  the  1st 
of  August.    It  was  not  contended  that  the  reservation  of 
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half  a  year's  rent  on  the  6tli  April  was  bad^  though  half  B9U9eqfLardt, 

a  year  would  not  then  have  elapsed^  the  caae  of  hher- 

tpood  V.  Oldknow  (a)^  having  settled  that  point;  but  it  was 

strongly  ui^ed  that  the  donee  of  the  power  had  no  right  to 

reserve  any  part  of  the  rent  by  anticipation,  and  that  the 

rent  mast  be  so  reserved  as  that  no  part  of  the  estate  be^ 

longing  to  the  remainder-man  could  be  occupied  by  the 

lessee  without  paying  for  it,  and  that  any  other  mode  of 

reservation  would  be  an  unreasonable  execution  of  the 

power,  and  therefore  void. 

The  main  question  in  this  case  is,  whether  this  principle 
of  construction  is  correctly  laid  down,  which  must  depend 
upon  the  authorities  as  to  the  construction  of  nmilar  powers 
with  reference  to  the  reservation  of  rent.  In  the  absence 
of  all  authorities  on  this  subject,  I  should  say  that  the 
donor  of  the  power,  having  imposed  no  restriction  as  to  the 
time  of  reservation  for  the  protection  of  the  remainder- 
man,  left  the  donee  the  power  to  exercise  his  discretion 
therein,  and  if  so,  that  he  might  reserve  it  yearly,  half- 
yearly,  quarterly,  or  oftener,  as  he  thought  pr(q^,  and 
payable  at  the  beginning  or  end  of  each  year,  half  year, 
or  quarter;  an  (pinion  which  is  countenanced  by  that  of 
IxHrd  HM  and  Mr.  Justice  Powell  in  2  Lord  Raymond, 
1198.  It  is  not  necessary,  however,  to  go  so  far;  but, 
proceeding  on  the  assumption  that  the  reservation,  to  be 
good,  must  be  both  fairly  made  and  reasonably  made,  it  is 
impossible  to  say  that  the  reservation  in  this  case  was  a 
non-compliance  with  the  power,  even  supposing  that  the 
tenant  for  life  was  bound  to  look  only  to  the  interest  of 
the  remainder-man.  It  is  true  that  if  the  tenant  for  life 
had  died  in  the  last  year  of  the  term  between  the  1st  of 
August  and  llth  of  October  the  remainder-man  would  have 
lost  the  half-year's  rent.    On  the  other  hand,  if  the  tenant 


(«)  3  M.  &  Sel.  282. 
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Home^flA^rdM,  for  life  died  at  any  other  part  of  the  term,  which  is  a  much 
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more  probable  event,  the  remainder-man  would,  in  the  first 

place,  gain  by  the  earlier  payment  of  the  last  half-year's 
rent  (unless,  indeed,  we  are  to  suppose  that  the  rent  would 
have  been  a  little  more  if  it  bad  been  made  payable  at  the 
end  of  the  half-year,  as  the  times  of  payment  may  affect 
the  amount  of  the  rent  paid) ;  and^  in  the  second  place,  he 
would  gain  by  having  the  certainty  of  securing  the  last 
half-year's  rent  by  the  crops  and  produce  of  the  fiurm ;  for 
if  it  had  been  reserved  payable  on  the  last  day,  the  tenant 
might  have  removed  all  his  crops  and  effects  from  the  fimn 
before  the  rent  became  due,  and,  as  there  would  be  no 
power  by  law  to  distrain  on  the  crops  and  effects  so  re- 
moved^ he  would  be  left  to  his  personal  remedy  against  the 
lessee.  This  is  the  reason  why  the  last  half-year's  rent 
was  made  payable  before  the  end  of  the  term,  and  it  is  im- 
possible to  say  that  it  is  not  a  reasonable  and  even  wise 
provision,  if  the  interests  of  the  remainder-man  alone  are 
to  be  considered.  Can  any  one  say  that  he  would  not  have 
approved  of  such  a  reservation  if  he  had  been  consulted  by 
the  tenant  for  life  when  the  lease  was  prepared? 

I  therefore  conclude  that  this  reservation  is  fair  and 
reasonable,  and  therefore  good,  unless  it  could  be  shewn 
that  that  principle  is  not  to  be  adopted  in  this  case,  and 
that  the  authorities  have  established  the  different  rule  of 
construction  contended  for,  both  in  the  Court  below  and 
your  Lordships'  bar;  that  is,  that  no  reservation  can  be 
good  which  permits  an  occupation  of  any  part  of  the  re- 
mainder-man's estate,  without  remuneration  to  him ;  treat- 
ing the  rent  as  a  mode  of  payment,  the  purchase-money 
of  the  term  from  the  tenant  for  life  and  the  remainder-man 
together,  which  ought,  it  is  contended,  to  be  paid  in  the 
proper  proportions  to  each. 

Upon  the  principle  of  the  supposed  rule,  strict  justice 
could  not  be  done  to  both  parties  without  reserving  a  rent 
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payable  at  the  shortest  intervals  of  time,  nor  to  the  remain-  iiim$eqf Lords, 

der-man  without  reserving  a  larger  rent  for  the  summer 

or  more  productive,  than  for  the  winter  or  less  productive, 

half-year,  so  that  he  may  have  adequate  compensation; 

but  in  truth  no  such  principle  is  to  be  found  in  any  of  the 

decided  cases  on   which  reliance   was  placed,  whatever 

colour  may  be  given  for  the  argument  in  the  dicta  and 

expressions  of  some  of  the  judges.    In  Doe  v.  Giffard  (a), 

where,  under  a  power  to  lease  reserving  the  best  yearly 

rent,  a  lease,  dated  the  14th  September,  for  twenty-one 

years  from  the  date,  reserving  rent  upon  every  25th  March 

and  29th  September  during  the  term,  the  first  payment 

to  be  made  on  the  25th  March  next,  was  held  void,  there 

was  half  a  year  for  which  no  rent  was  reserved  at  all. 

Forty-one  half-yearly  payments  would  be  to  be  made  for 

a  twenty-one  years'  lease. 

In  Doe  d.  Harris  v.  Morse  (i),  the  power  required  half- 
yearly  payments,  and  the  Court  construed  the  power  as  if 
it  had  been  by  even  and  equal  half-yearly  payments,  or 
payments  for  even  and  equal  half-years ;  the  year  to  be,  as 
near  as  may  be,  equally  divided. 

The  principle  contended  for,  that,  if  any  part  of  the 
estate  of  the  remainder-man  is  to  be  held  under  any  cir- 
cumstances without  rent,  the  lease  is  necessarily  void,  is 
not  the  ground  of  that  decision.  There  are  some  expres- 
sions, indeed,  used  by  the  judges,  particularly  by  Baron 
BayUy,  which  give  some  countenance  to  the  argument  in 
support  of  that  doctrine,  but  no  more ;  they  are  unneces- 
sary to  the  decision  of  the  case,  on  the  very  ground  on 
which  he  puts  it,  and  it  by  no  means  follows  that  he  would 
have  made  use  of  similar  observations  in  a  case  where  the 
remainder-man  may  have  a  benefit  by  the  reservation  of 
the  rent  before  the  end  of  the  term ;  and  the  principle  of 


(a)  6  B.  &  A.  371. 


{h)  C.  &  M.  247. 
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professes  to  proceed,  is,  after  all>  that  the  reqoiaites  of  the 

powers  must  be  substantially  and  honestly  complied  with. 

As  there  is,  therefore,  no  authority  for  the  position,  that 
on  such  a  resenration  as  this,  a  lease  is  necessarily  void  if 
there  be  any  part  of  the  estate  of  the  remainder-maa 
which  may  be  occupied  without  payment  of  rent,  I  am  of 
opinion  that,  as  tiiis  reservation  is  fair  and  reasonable,  the 
lease  is  valid. 

My  Brother  Alderson,  who  was  not  in  the  Court  of  Ex- 
chequer, but  who  heard  the  argument  at  your  Lorddtips' 
bar,  desired  me  to  say,  at  the  dose  of  the  argument,  that 
he  was  itf  opinion  that  this  was  a  due  execution  of  the 
power. 

TiNDAL,  C.  J. — ^My  Lords,  in  answer  to  your  Lordships' 
question  proposed  to  the  judges  in  this  case,  I  humbly 
ofFer  as  my  opinion  that  the  indenture  of  lease,  as  stated 
in  the  special  verdict,  is  not  a  valid  execution  of  the  power 
of  leasing  given  by  B^noni  Mallett. 

The  power  of  leasing  is  given  with  this  restriction 
(amongst  others),  '^  so  as  upon  every  such  lease  there 
be  reserved  and  made  payable  during  the  continuanoe 
thereof  the  best  improved  yearly  rent;"  and  by  the  redden* 
dum  in  the  lease,  made  under  this  power,  the  yearly  rent  is 
made  payable  ''by  equal  half-yearly  payments  on  the  6th 
April  and  the  11th  day  <^  October  in  evary  year,  in  equal 
portions,  except  the  last  half-year's  rait,  which  is  hereby 
reserved  and  agreed  to  be  paid  on  the  1st  day  of  August 
next  before  the  determination  of  the  said  term ; "  and  it 
appears  to  me,  that  the  reservation  under  which  the  last 
half-year's  roit  is  made  payable  two  months  and  eleven 
days  before  the  expiration  of  the  last  half-year  is  no  com- 
pliance with  the  terms  of  the  leasing  power, ''  that  the  rent 
shall  be  reserved  and  made  payable  during  the  continuance 
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of  the  term/'  The  vestzictions  of  the  exercise  of  a  power  HomeqfLordt, 
are  imposed  for  the  protection  of  the  remainderHman^^^not 
of  Uie  tenant  tor  life ;  and  the  restriction  in  the  oase  ''  to  a 
rent  reserved  and  made  payable  during  the  continuance  of 
the  term,'^  is  essential  for  the  effectual  preventing  of  the 
tenant  for  life  from  making  any  portion  of  the  rent  payable 
bj  anticipation^  and  appears  to  me  to  have  been  intended 
for  that  very  puipose ;  for  if  the  rant  for  any  given  portion 
of  the  jtBX  is  made  payable  by  the  terms  of  the  lease  be- 
fore the  expiration  of  snch  portion  of  the  year^  no  part  of 
such  rent  can  be  said  to  arise^  or  grow^  or  to  be  a  oontinu* 
ing  rent  during  the  remainder  of  that  portion  of  the  year 
after  such  payment  has  been  actuaUy  made ;  and  there  is 
Bodung  but  a  dry  occupation  by  the  lessee  without  rent  for 
tiie  residue  of  sudi  portion  of  the  year.  Hktite  is^  there-' 
ioae%,  as  it  appears  to  me^  in  this  case,  a  direct  breach  of  the 
leasing  power;  a  breach  which  is  in  fevour  of  the  tenant 
for  life,  and  ooneeqnently  averse  to  the  interests  of  the 
remainder>man ;  for  if  the  tenant  for  life  chances  to  die 
after  the  1st  of  August  in  the  last  year,  and  before  the  end 
of  the  term,  he  has  already  received  die  whole  of  that  half- 
year's  rent ;  or,  if  not,  it  would  go  to  his  executors;  whereas 
the  whole  half-<year  ought  to  belong  to,  and  become  tlie 
the  property  of,  the  remainderman  under  the  usual  form  of 
reservation ;  and,  although  it  is  said  the  reservation  of  the 
last  half-year's  rent,  before  the  last  day  of  the  term,  is 
equally  bene&eial  to  the  vemainder-man  and  the  tenant 
for  life,  inasmuch  as  it  gives  the  remainderman  a  power  of 
distraining  for  the  vNit,  which  he  could  not  do  after  the 
expiration  of  the  term;  yet  this  is  but  a  small  benefit  to 
the  remainderman,  who  would  have  all  his  remedies  agamst 
the  lessee  for  the  last  half-year's  rent,  except  that  by  dis- 
tress, if  t^  rent  be  made  payable  in  the  ordinary  form  on 
the  last  day ;  whereas  he  incurs  the  certain  loss  of  the  whole 
half-year's  rcpt,  if  the  tenant  for  life  dies  as  above  supposed; 
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HomeqfiMfdt,  and  I  would  cite  the  wordB  of  Mr.  Baron  Bauley,  in  the 
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case  of  Doe  A.  Harris  ▼.  Mar$e,  winch  case  appears  to  me 

to  agree  in  point  with  ihe  present : — ^''It  is  said  that  these 
reservations  may  torn  ont  for  the  benefit  of  the  remainder- 
man; but  the  hingoage  of  the  power  is  to  be  regarded,  and 
tiie  tenant  for  life  is  not  to  throw  on  the  remainder-man, 
without  his  sanction,  the  uncertainty  of  the  chances  which 
may  torn  ont  to  his  prejudice."  It  is  obvious,  that  under 
this  mode  of  reservation,  the  lessee  might  occupy  after  the 
death  of  the  tenant  for  life,  without  paying  any  rent  to  the 
remainder-man,  which  never  could  have  been  intended  by 
the  donor  of  the  power  to  lease. 

And  if  such  exercise  of  the  power  be,  as  I  conceive  it  is, 
against  the  meaning  of  the  power  itself,  so  also  the  weight  of 
the  authorities  is  against  holding  this  to  be  a  good  execu- 
tion of  the  leasing  power.  The  case  of  Isherwaod  v.  Old- 
know  (a),  which  was  relied  upon  in  support  of  the  validity 
of  the  execution  of  this  power,  does  not,  when  considered, 
shew  it  to  be  good.  It  is  true,  the  objection  to  the  lease 
imder  a  similar  power  with  the  present  was  in  that  case 
that  it  reserved  the  first  half-year's  rent  on  the  11th  of 
November,  whilst  the  lease  itself  was  only  dated  on  the 
15th  of  October,  and  the  lease  was,  notwithstanding,  held 
good,  but  all  the  judges  rested  their  opinon  on  the  ground 
that  it  appeared  on  the  record  that  the  first  half-year's  rent 
was  reserved,  not  by  way  of  anticipation  of  the  rent  under 
that  lease,  but  for  the  bygone  occupation  of  the  premises  by 
the  same  tenant  before  the  commencement  of  the  lease ; 
not  for  the  occupation  under  the  lease ;  so  that,  as  they 
said,  there  was  no  firaud  on  the  power.  The  case  of  Doe  d. 
Harris  and  others  v.  Morse  {b)  cannot  be  distinguished  in 
principle  from  the  present,  and  appears  to  me  to  be  an  au- 
thority against  the  validity  of  the  lease  now  under  con- 


(a)  3  M.      Sel.  382. 


(6)  4  Tyrw.  185. 
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aideration.  That  lease  was  held  bad  because  the  power  Houieo/Lordi^ 
directed  the  rent  to  be  reserved  payable  half-yearly,  and 
the  lease  reserved  the  rent  payable  at  intervals,  which  did  not 
correspond  with  the  usual  half-yearly  days  for  payment  of 
rent.  Every  observation  made  by  Mr.  Baron  Bayley,  shews 
strongly  what  his  opinion  would  have  been  on  the  present 
case,  besides  the  observation  to  which  I  have  already  re- 
ferred. "The  tenant  for  life,^^  he  observes,  "gets  a  year's 
rent  for  less  than  nine  months'  occupation.  That  may  be 
for  his  own  benefit,  but  by  it  he  deprives  the  remainder- 
man of  some  of  the  chances  he  might  have  had  of  receiving 
a  portion  of  the  rent  had  it  been  made  payable  at  the  end 
of  the  year."  The  case  of  Doe  v.  Wilson  (a)  is  no  authority 
in  support  of  the  validity  of  the  execution  of  the  power 
now  under  consideration ;  for  although  one  objection  there 
taken  was,  that  the  rent  reserved  was  made  payable  at  an 
earUer  day  than  it  would  have  been  payable,  if  made 
payable  at  the  end  of  each  year,  yet  that  reservation  was 
held  good  solely  by  referring  to  former  leases  of  the  same 
premises  in  which  it  had  been  made  payable  on  the  same 
days ;  so  that  the  Court  held  the  usual  and  accustomed 
rent  to  have  been  received,  payable  in  the  usual  and  ac- 
customed manner;  whereas,  in  the  present  case,  there  was 
no  evidence  whatever  either  of  the  terms  of  former  leases 
or  of  the  present  mode  of  reservation  of  the  last  half- 
year's  rent  being  agreeable  to  the  custom  observed  in  that 
part  of  the  country  where  the  lands  lie,  even  if  such  evi- 
dence would  have  been  admissible.  And  as  to  the  dictum 
of  Mr.  Justice  Powell,  in  The  Queen  v.  Weston,  (to  which 
it  is  said  by  the  reporter  that  Chief  Justice  Holt  agreed), 
viz.  "  that  if  a  man  had  a  power  to  make  leases,  reserving 
the  antient  yearly  rent  annually,  yet  if  it  were  reserved  upon 
a  day  before  the  year  was  out,  as  if  the  year  ended  at  Christ- 


(a)  5B.&A.d63. 
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Hau9eqfLori$,  XD«8,  and  it  WM  reierved  at  Micbaelmai^^  it  would  be  weB, 
pursuant  to  the  power '/'  I  think  it  improper  to  give  to  this 
dictum^  which  was  merely  used  as  an  illustration^  the  force 
of  a  well-considered  dedaicm.  It  was  quite  uncalled  for; 
no  argument  heard  upon  it;  no  authority  cited  in  its  sap<- 
port. 

Upon  the  whole,  therefore,  I  think  the  weight  of  the 
authorities  agrees  with  the  reasonable  interpretation  of  the 
terms  of  the  will  creating  the  power  in  support  of  the 
opinion  which  I  ofiPer  to  your  Lordships,  that  the  lease  is 
not  a  valid  execution  of  l^e  power. 

On  the  18th  of  August,  1848,  the  following  judgments 
were  pronounced  by  the  noble  and  learned  Lords,  who 
heard  the  argument : — 


LoED  Chancellor. — My  Lords,  the  question  in  this 
case  is,  whether  the  lease  of  the  14th  of  December,  1833, 
as  stated  in  the  special  verdict,  was  a  valid  execution  of  the 
leasing  power  given  by  the  will  of  Benoni  MalletL  It  was 
one  of  the  restrictions  upon  the  power,  that,  upon  every 
lease  there  should  be  reserved  and  made  payable  during 
the  continuance  thereof  the  best  improved  yearly  rent  that 
could  be  reasonably  had  for  the  same,  without  taking  any 
sum  of  money  by  way  of  fine  or  income  for  or  in  respect  of 
such  lease.  The  lease  was  made  on  the  14th  of  December, 
1833,  for  twenty-one  years,  from  the  1 1th  of  October  pre- 
ceding, at  the  yearly  rent  of  £903,  by  equal  half-yearly 
payments,  viz.  on  the  6th  oi  April  and  the  11th  of  October, 
in  every  year,  in  equal  portions  except  the  last  half-year's 
rent,  which  was  thereby  reserved  and  agreed  to  be  paid  on 
the  Ist  oi  August  next  before  the  end  of  the  term.  It  is 
admitted  that  the  power  was  well  executed,  if  the  last  half- 
year's  rent  might,  consistently  with  the  restrictions  in  the 
power,  be  made  payable  on  the  1st  of  August. 
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The  power  requires  a  yearly  rent  to  be  reBerved. 
clear  that^  under  and  consifiFtentlj  with  thi»  power^  which 
says  nothing  as  to  the  time  of  payment^  the  yearly  rent 
might  have  been  reserved  and  made  payable  yearly^  half- 
yearly^  or  quarterly;  and  I  agree  with  what  was  said  by  one 
of  the  learned  judges^  that  it  follows  as  a  oonsequence  that 
a  yearly  rent  means  a  rent  payable  within  each  year^  not 
payable  merely  at  the  end  of  the  year;  and  the  reservation 
thereof  in  the  last  year  of  the  rent  on  the  first  of  Augmtp 
if  made  bondjide,  which  is  not  controverted  in  the  present 
instance^  was  within  and  a  due  execution  of  the  power. 
But  it  has  been  contended^  that^  as  the  yearly  rent  was  to 
be  reserved  and  made  payable  during  the  continuance  of 
the  tenuj  and  as  the  last  payment  was  by  the  provision  in 
the  lease  to  be  made  on  the  1st  of  AuguH,  upwards  of  two 
months  before  its  expiration^  it  was  not  payable  during  the 
continuance^  that  is^  the  whole  continuance  of  the  lease^ 
and  so  was  at  variiuice  with  the  power.  But  this  depends 
upon  what  is  meant  by  a  yearly  rent  reserved  and  made 
payable  during  the  continuance  of  the  lease. 

These  words^  I  think^  obviously  import  nothing  more 
than  thiSj  that  in  every  year^  as  long  as  the  lease  shall  en- 
dure, a  yearly  rent  shall  be  reserved  and  made  payable. 
If  this  be  the  true  interpretation  of  the  power^  it  is  clear 
there  has  been  no  infringement  of  the  restrictions.  The 
evident  motive  for  fixing  upon  a  day  for  payment  be^ 
fare  the  last  day  of  the  term  wasj  to  ensure  the  right 
of  distress  for  the  benefit  of  the  person,  whoever  he 
might  be,  that  should  at  that  period  be  entitled  to  the 
lease. 

Tlie  opinion  of  Mr.  Justice  Powell  in  Regina  v.  fFeston, 
though  mentioned  merely  by  way  of  illustration^  and  in 
which  Chief  Justice  Holt  concurred^  is  entitled  to  much 
attention.  It  is  expressly  in  point,  and  coincides  with  the 
view  I  have  taken  of  this  question.    On  these  grounds. 


It  is  JSmm^fLmrA, 
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H(m$€qfLordi,  therefore,  I  recommend  to  your  Lordsliips  to  reverse  the 
1843.        judgment  of  the  Court  of  Exchequer  Chamber. 


Lord  Brougham. — My  Lords,  in  this  case  I  had  not 
an  opportunity  of  doing  more  than  considering  the  opin- 
ions of  the  learned  judges,  with  the  majority  of  whom,  aa 
at  present  advised,  I  concur;  but  not  having  heard  the 
whole  of  the  argument,  having  been  obliged  to  be  at  the 
judicial  committee  of  the  Privy  Council,  I  shall  do  no 
more  than  say  that  I  entirely  agree  with  the  view  taken  of 
this  case  by  my  noble  and  learned  friend. 


Lord  Campbell. — ^My  Lords,  I  was  present  during  the 
whole  of  the  argument,  and,  as  my  duty  required,  very 
attentively  listened  to  what  was  argued  on  both  sides,  and 
I  have  since  most  respectfully  perused  the  opinions  of  the 
learned  judges,  and  have  arrived  at  the  same  conclusion 
with  my  noble  and  learned  friend,  that  the  judgment  of 
the  Exchequer  Chamber  ought  to  be  reversed.  I  entirely 
approve  of  the  judgment  of  the  Court,  in  which  the  action 
was  brought.  It  seems  to  me,  that  the  meaning  of  the 
condition  imposed  by  this  leasing  power  was  merely  that 
the  rent  during  the  term  should  be  reserved  in  respect  of 
the  whole  of  the  term,  and  that  the  rent  should  be  payable 
during  that  term,  and  if  those  two  requisites  were  observed 
there  was  nothing  unreasonable  in  the  mode  in  which  the 
power  was  exercised,  with  a  view  to  the  benefit  of  the 
estate,  and  the  lease  would  be  valid. 

Now,  here  it  is  clear,  that  a  rent  was  reserved  in  respect 
of  the  whole  term,  because  although  the  rent  was  to  be 
paid  on  the  1st  of  August,  it  was  with  reference  to  the  pe- 
riod at  which  the  term  concluded.  It  was  payable  within 
the  term,  because  it  was  payable  on  the  1st  of  August,  the 
day  prior  to  the  expiration  of  the  term.  Then  was  not  it  a 
reasonable  execution  of  the  power? 
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A  question  was  put  to  the  bar,  whether,  if  the  rent  had  House  qfLwnU, 


been  reserved  on  the  first  day  of  every  year,  that  would 
have  been  a  good  execution  of  the  power.  That,  my  Lords, 
might  be  very  doubtful,  because  it  is  quite  clear,  that,  if 
such  a  condition  were  imposed  upon  the  tenant,  he  would 
not  give  by  any  means  so  good  a  rent  as  he  would  if 
allowed  to  occupy  for  the  whole  year,  and  to  cultivate 
the  farm,  and  to  receive  the  rents  and  profits  of  the  farm 
six  months  before  any  rent  was  payable;  and  I  do  not 
know  whether  that  would  be  at  all  consistent  with  the 
good  management  of  the  estate;  I  think,  on  that  ground, 
that  to  have  made  the  rent  payable  on  the  first  day  of  the 
year  would  not  have  been  a  reasonable  reservation.  But 
when  you  see  that  every  half-year's  rent  was  made  pay- 
able at  the  expiration  of  the  half-year  until  we  come  to  the 
last  half-year's  rent,  and  that  that  was  reserved,  payable 
on  the  1st  of  August,  for  the  reason  that  there  might 
be  a  distress  when  the  crops  were  on  the  ground,  so  as 
to  enforce  the  payment,  it  was  clearly  for  the  benefit  of 
the  estate;  and  whether  the  tenant  for  life  or  the  re- 
mainder-man might  take  advantage  of  it,  it  seems  to  me 
an  entire  compliance  with  the  power  of  leasing  contained 
in  the  previous  settlement.  There  is  no  reason  to  sup- 
pose that  the  settlor  looked  peculiarly  to  the  benefit 
either  of  the  tenant  for  life  or  of  the  remainder-man. 
His  anxiety  was,  that  a  lease  should  be  executed,  which 
should  be  consistent  with  a  reasonable  management  of  the 
estate,  and  for  the  benefit  of  the  person  who  was  in  the 
occupation  of  the  estate,  whoever  he  might  be.  There 
was  here  just  as  good  a  chance  that  it  might  be  for  the 
benefit  of  the  remainder-man  as  for  the  benefit  of  the 
tenant  for  life.  Therefore,  upon  reason  and  upon  principle, 
I  have  no  doubt  that  the  power  was  well  executed. 

I  am  happy  to  think,  that,  although  there  was  some 
dictum  of  Mr.  Justice  Bay /ey  which  was  referred  to,  which 
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Hou8eo/Lord$,  is  not  very  express  or  directly  in  point,  and  which  may  be 
explained  away,  yet,  on  the  other  hand,  we  have,  I  am 
sure  I  speak  with  the  most  sincere  respect  for  Mr.  Justice 
Bay  ley ;  but,  at  the  same  time,  I  am  to  weigh  his  author- 
ity against  that  of  Mr.  Justice  Powell,  confirmed  by  Lord 
Holt :  I  must  say  that  his  authority  does  not  amount  to 
an  equipoise ;  and  then,  if  we  do  look  at  principle,  it  seems 
to  me,  with  great  respect  for  the  opinion  of  the  dissenting 
judges,  that  this  was  clearly  a  good  execution  of  the  power 
of  leasing. 


The  Ijord  Chancellor  thereupon  moved,  that  the  judg- 
ment of  the  Court  of  Exchequer  Chamber  be  reversed ; 
and  it  was  reversed  accordingly. 

Judgment  reversed. 
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Wilson  v.  Smith.  Jan.  ll. 

Assumpsit  for  use  and  occupation. — ^Plea,  non  as-  An  instrnment, 

which  operated 
SUmpSlt.  u  t  leAM,  re- 

At  the  trial  before  Tlndal,  C.  J.,  at  the  last  Summer  SSS^'^but'^.''' 
Assizes  for  the  county  of  Surrey,  it  appeared  that  the  pr^  ^«<*  k/*' h*' 
mises  in  question  had  been  let  by  an  agreement  which  landlord  should 
operated  as  a  lease,  at  a  rent  of  £50  a  year ;  and  that  the  p^^^  for 
instrument  contained  a  stipulation  that  the  plaintiff  should  (hiMhe*  k- 
insure  the  premises  for  £1000,  ''and  the  premiums  of  the  minmsof  in. 

snrance  should 

said  insurance  shall  be  added  to  the  aforesaid  rent  of  £50,  be  added  to  the 
and  become  due  and  payable  in  like  manner  as  the  said  Md*  ^comedue 
rent :  and,  in  case  of  fire,  it  is  agreed  that  the  said  sum  so  f  ■*  p*y«bie  in 

'  '  o  |{|(^  manner  as 

the  rent : — 
Beid,  that  this 
was  not  a  **  deed  not  otherwise  charged,"  within  the  meaning  of  the  S5  Geo.  8,  c  184,  tit. 
"  Deed,"  but  was  properly  stamped  with  an  ad  Talorem  lease  stamp  of  1/.  lOt.,  as  on  a  rent 
eiceeding  ;^0  and  not  exceeding  £100;  and  that,  if  the  premiums  of  insurance,  added  to  the 
rent,  exceeded  £100,  it  lay  upon  the  party  seeking  to  impeach  the  instrument  to  shew  that  they 
did  so. 
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Exek.  rf  PiiM,  insured^  or  any  part  thereof  that  maybe  received  ttom  the 
insurance  office,  shall  forthwith  be  applied  to  the  rebuild- 
ing and  restoration  of  the  premises  so  insured/'  This 
agreement  bore  a  stamp  of  1/.  10s.  It  was  contended,  on 
the  part  of  the  defendant,  that,  as  the  rent  was  not  certain, 
it  did  not  fall  within  the  description  of  a  lease  provided  for 
by  the  Stamp  Act,  55  Geo,  8,  c.  184,  schedule,  part  1,  tit 
''  Lease,"  but  came  within  the  description  of  a  deed  ''  not 
otherwise  charged  for  in  this  schedule,"  (see  tit  "  Deed''), 
and  required  a  stamp  of  1  /.  1 5«.  The  learned  Judge  reserved 
the  point,  and  the  plaintiff  obtained  a  verdict,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit 

Petersdorffhuving,  in  Michaelmas  Term,  obtained  a  rule 
accordingly, 

Peacock  now  shewed  cause. — ^This  instrument  is  properly 
stamped  as  a  lease,  and  fjEdls  within  the  clause  in  the  sche- 
dule to  the  Stamp  Act,  tit.  "Lease," — "where  the  yearly 
rent  shall  amount  to  £20  and  not  to  £100,-1/.  lOtf." 
Such  a  stamp  must  be  amply  sufficient,  as  the  rent  could 
under  no  circumstances  amount  to  £100.  Unless,  there- 
fore, it  be  shewn  that  the  premiums  paid,  added  to  the 
rent,  do  in  fact  exceed  £100,  the  stamp  is  sufficient.  If 
it  were  otherwise,  and  this  instrument  were  to  be  stamped 
with  a  1/.  159.  stamp  as  a  deed  "not  otherwise  charged,'^ 
the  ad  valorem  duty  would  not  be  payable,  and  the  stamp 
would  not  be  more  even  if  the  rent  were  £500  or  £1000 ; 
which  shews  that  the  defendant's  construction  is  incorrect. 

Fetersdorff',  in  support  of  the  rule. — ^This  instrument 
ought  to  be  stamped  as  a  deed  "  not  otherwise  charged." 
No  rule  can  be  deduced  from  the  effect  which  such  a  con- 
struction will  have  as  to  the  amount  of  the  stamp.  This 
is  not  a  reservation  of  a  specific  pecuniary  rant,  but  it 
is  an  agreement  to  pay  a  certain  specified  sum,  with 
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to  intoie,  and  the  agreement  that  the  premiums  ahall  be 
added  to  the  rent,  render  it  quite  uncertain  what  the 
amount  of  rent  will  be,  since  the  {uremiums  vary  accord- 
ing to  the  risk.  The  lessor  would  have  the  same  remedy 
taft  the  recovery  of  the  insurance  as  he  has  for  the  £50 
rent.  It  is  impossible  to  say  that  this  is  a  specific  rent 
of  £50  or  any  other  specified  sum,  and  it  may  exceed 
jeiOO.  [Lord  Abinger,  C.  B. — ^The  question  is,  on  whom 
flie  burthen  of  shewing  that  lies.  Alder$on,  B. — ^At  com- 
mon  law  the  instrument  is  receivable,  but  by  the  stamp 
laws  it  is  not,  unless  it  has  a  proper  stamp  affixed  to 
it.  Then  the  person  who  objects  is  to  shew  that  it  is  not 
properly  stamped.]  The  case  of  Moumey  v.  Stephenson  {a) 
proceeded  on  the  ground  now  contended  for.  There,  by 
articles  of  agreement,  one  party  agreed  to  pay  the  other  a 
fixed  salary,  and  the  other  agreed  not  to  set  up  a  chemist's 
shop  within  a  certain  distance,  and  the  parties  were  mu- 
tually bound  in  a  penalty  of  £600  to  perform  the  agree- 
ment; the  instrument  was  held  to  require  a  stamp  of 
1/.  16«.,  as  a  bond  ''not  otherwise  diarged.''  And  in  Clay- 
ton  V.  BurtenBhaw{b)j  the  Court  appears  to  have  been  of 
opinion,  that  the  instrument,  not  being  a  lease,  fell  within 
the  description  of  a  deed  '*  not  otherwise  charged.''  [Parke, 
B. — ^That  case,  as  it  seems  to  me,  has  nothing  to  do  with 
the  present  question ;  the  instrument  there  was  held  not 
to  amount  to  a  lease,  becaose  no  term  was  stated.  This, 
in  truth,  is  a  lease  at  a  rent  of  £60,  with  a  contingent 
addition  of  an  uncertain  sum  for  the  premiums  of  insu- 
rance; and  is  not  that  covered  by  an  ad  valorem  stamp  of 
1/.  lOs.  ?  Alderson,  B. — If  you  had  shewn  that  the  pre- 
miums, with  the  renty  amounted  to  more  than  £100,  it 
might  be  otherwise;  but  you  do  not  shew  that.]     If  it  ap- 

(a)  7  a  &  Cr.  403.  (6)  5  a  &  C.  41  ;  7  D.  &  R.  800. 
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Bxek.  of  PUat^  pears  on  the  face  of  the  document  that  the  amount  of  rent 
1844.        ; 

is  uncertain^  it  is  not  within  the  schedule,  tit. ''  Lease/' — 

He  cited  Coster  v.  Cowling  (a). 

Lord  Abinoeb,  C.  B. — It  does  not  appear  to  me  that 
there  is  anything  to  shew  that  this  instrument  is  not 
sufficiently  stamped.  Prim&  facie,  the  stamp  is  sufficient. 
But  it  is  said  that  the  premiums  of  insurance,  added  to  the 
rent,  might  exceed  £100;  but  if  that  be  so,  it  lies  upon 
the  party  objecting  to  the  instrument  to  shew  that  such 
was  the  fact.  That,  however,  has  not  been  done.  It  might 
be  that  the  landlord  would  not  insure  at  all. 

Parke,  B.— I  am  of  the  same  opinion.  In  Rex  v.  Enr- 
derby  (ft),  it  was  held  that  the  onus  of  impeaching  an 
instrument  for  want  of  a  stamp,  or  of  shewing  that  a  higher 
stamp  was  necessary,  lies  on  the  party  who  objects  to  its 
being  received  in  evidence.  That  rule  applies  here.  There 
is  a  lease  of  premises  at  a  rent  of  £50  a  year,  and  no 
more :  there  is,  indeed,  a  stipulation  that  the  landlord  is  to 
add  the  premiums  of  insurance  to  the  rent,  but  it  is  for 
the  party  who  contends  that  this  makes  it  exceed  £100,  to 
shew  that  it  does  so. 

Alderson,  B.,  and  Gurnet,  B.,  concurred. 

Rule  discharged. 

(a)  7  Bing.  456 ;  5  M.  &  P.  399.  {b)  2  B.  &  Ad.  305. 
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BoNYiBLD  and  Another  v.  Richard  Smith.  jan,  13. 


r£BT  for  goods  sold  and  delivered^  and  on  an  acconnt  To  an  action 

.    .    J  for  goods  sold. 

Stated.  the  defendant 

The  defendant  pleaded  in  abatement  that  the  debt  be-  JiJIJcmellt,  that 
came  due  from  him  jointly  with  one  Walter  Smith,  who  ^^^  ^^e^t  be- 

came  due  froin 

is  still  alive,  and  not  from  the  defendant  alone. — ^The  repli-  him  jointly  with 
cation  traversed  the  joint  liability.  irappcarcd  at 

At  the  trial  before  Alder$m,  B.,  at  the  London  Sittings  tj»e  trial,  that 

'       '  °      the  busincM  of 

after  last  Michaelmas  Term,  it  appeared  that  the  action  the  defendant's 
was  brought  for  the  price  of  coals  delivered  to  the  defend-  rfcd  on,  with* 
ant,  under  the  name  of  Bush  &  Co.    Some  time  previous  to  o^he  pulmSs 
the  giving  of  the  order  for  the  coals  in  question,  the  part-  "°<>«'  '*»« 
nership  consisted  of  one  Bush  and  the  defendant  Richard  &  Co.,"  and 
Smith;  but,  upon  the  death  of  Bush,  in  the  year  1842,  sub-  ^^^y^^  gj^ds^ir 
sequently  to  which  the  coals  were  supplied,  Walter  Smith  Jlide'out'to' 
became  a  partner  with  his  brother,  the  defendant  Richard  "  Bush  &  Co./' 
Smith,  and  so  continued  up  to  the  time  of  the  action.     It  the  real  part- 
appeared  that  Walter  Smith  had  not  himself  ordered  the  S^tw^een^thl 
coals,  and,  on  being  applied  to  for  payment,  referred  the  ^^*°**"*  "* 
applicant  to  the  defendant  Richard  Smith.    The  partner-  judge  directed 
ship  name  was  known  to  the  plaintiffs,  and  the  invoices  |he  ^partnership 
were  made  out  to  "Bush  &  Co."    The  plaintiffs'  counsel,  ''^"^IJ"^^ 
for  the  purpose  of  proving  the  sole  liability  of  the  defend-  still,  that,  if  the 
ant,  proposed  to  put  to  a  witness,  who  proved  the  giving  of  the  plaintiffs 
the  order,  the  following  question:  "With  whom  did  you  iUf"e"hathe' 
deal  ;*'  but  the  learned  judge  was  of  opinion  that  the  wit-  •*®"J  const!- 

'  J      ©  r  tuted  the  firm  of 

ness  could  not  be  allowed  to  give  his  belief,  but  that  he  Hush  &  Co.,  he 
must  state  the  facts  which  might  form  the  foundation  of  ri^h\e  i-^HeuiH 
inch  a  belief;  and  held  the  question  to  be  inadmissible,  {jj^*'  ^**^  J^'^^' 
His  Lordship,  in  summing  up  the  case,  told  the  jury,  that  Anti  ^i>«^  t^e 

not  liable  un- 
less he  alone 
constituted  the  firm,  or  so  held  himself  out  to  the  plaintiffs. 
Heid,  also,  that,  with  a  view  to  prove  the  defendant's  sole  liability,  the  witness  who  proved 
the  giving  of  the  order  could  not  be  asked  the  question,  '*  With  whom  did  you  deal,"  but  that 
the  proper  inquiry  was  as  to  the  acts  done. 


406  CA8BS   IN   THS   BXCHEQUEB| 

J&reA.  0/  pum,  the  partnership  between  Bichard  and  Walter  Smith  was 
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fully  established  by  the  evidence ;  but  stilli  that^  if  the  de- 
fendant gave  the  plaintiffs  reason  to  beliere  that  he  alone 
constituted  the  firm  of  Bush  &  Co.^  he  would  be  solely 
liable.    The  jury  having  found  for  the  defendant^ 

Martin  now  moved  for  a  new  trials  on  the  ground  of 
misdirection^  and  the  rejection  of  evidence  which  ought  to 
have  been  received. — First,  the  question  for  the  jury  was, 
not  whether  the  defendant  gave  the  plaintiffs  reason  to  be- 
lieve that  he  alone  constituted  the  firm  of  Bush  &  Co.,  but 
whether,  under  all  the  circumstances  of  the  case,  the  plain- 
tiffs had  reasonable  ground  for  thinking  so.  That  was  the 
principle  upon  which  Lord  Tenterden,  C.  J.,  acted  in  De 
Mauiort  v.  Saunders  (a).  His  Lordship  in  that  case  told  the 
jury,  that'' it  was  a  question  for  them  upon  the  evidence,  whe- 
ther the  holder  of  the  bill  might  reasonably  have  considered 
that  the  defendant  alone  constituted  the  house  of  Saunders, 
Brothers,  &  Co. ;  if  he  had  reasonable  ground  so  to  think, 
then  he  must  be  taken  to  have  contracted  with  them  alone, 
and  in  that  case  the  verdict  ought  to  be  for  the  plaintiff." 
So,  the  proper  question  for  the  jury  here  was,  whether, 
from  the  conduct  of  the  parties, — Bichard  Smith  alone  hav- 
ing given  the  order  for  the  coals, — the  plaintiffs  had  rea- 
sonable ground  to  think  that  he  alone  constituted  the  firm. 
[^Akkrson,  B. — Bichard  Smith  gave  you  no  reason  to  be- 
lieve that  he  alone  constituted  the  firm.]  Here  there  are 
two  persons  carrying  on  business  under  a  name  which  is 
assumed  for  the  purpose,  and  one  of  those  persons  alone 
interferes  in  the  business;  is  he  to  be  allowed  to  turn 
round  and  defeat  the  plaintiffs'  claim,  by  shewing  that 
another  party  is  liable  with  him  ?  The  case  of  De  Mautort 
V.  Saunders  is  identical  with  the  present.  There,  there  was 
a  secret  partner,  as  there  appears  to  have  been  here, 
Bichard  Smith  being  the  only  person  dealing  with  the 

(a)  1  B.  &  Ad.  398. 
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plaintiffs ;  and^  according  to  the  niling  of  Lord  Tenierden,  ^BUttk.  t^PUtu, 
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if  tlie  plaintifis  had  reasonable  ground  to  think  that  the 
defendant  alone  constituted  the  firm  of  Bush  &  Co.^  then 
he  must  be  taken  to  have  contracted  with  them  alone. 
[Parke,  B. — ^Lord  TeiUerden*i  direction  would  be  perfectly 
correct^  if  you  add  the  words  ''from  the  conduct  of  the 
defendants/'  and  then  the  passage  would  stand  thus :  "  if 
he  had  reasonable  ground  to  believe,  from  the  conduct  of 
the  defendants/'  ftc.  Alderson,  B. — Can  you  say  that  any- 
thing was  done  by  the  defendant  to  induce  the  plaintiffs 
to  believe  that  they  were  dealing  with  him  alone  ?  I  think 
not.]  It  is  submitted,  that  Lord  Tenterden^s  direction  was 
correct  in  point  of  law,  and  that  it  must  be  interpreted 
according  to  the  ordinary  meaning  of  it. 

Secondly,  as  to  the  rejection  of  evidence.  It  is  submitted, 
that  the  plaintiflb'  counsel  had  a  right  to  ask  the  question, 
''With  whom  did  you  deal?''  The  question  in  effect  was, 
''  Did  you,  when  you  dealt  for  these  coals,  deal  with  Ri- 
chard Smith  alone,  and  did  you  believe  that  you  were 
dealing  with  any  one  else  ?"  Where  a  person  gives  an  order 
for  goods,  and  gives  it  in  his  own  name,  the  other  person 
knowing  nothing  of  the  firm,  it  is  a  legitimate  question, 
''Did  you  deal  with  that  person  alone?"  [Lord  Abinger, 
C.  B. — ^The  plaintiffs  only  dealt  with  an  individual,  but 
that  individual  might  have  a  partner.]  The  point  in  issue 
was,  as  iq»pears  from  Siansfield  v.  Levy  (o),  whether  the 
plaintiffs  contracted  with  one  brother  or  with  both,  and  the 
question  was  directly  relevant  to  that  issue.  [Aldereon,  B. 
— I  thought  the  question  ambiguous,  as  it  might  mean 
"  With  whom  did  you  believe  you  dealt?''  My  note  is, 
"  I  thought  the  result  oi  the  witness's  inquiries  was  not 
evidence."  Parke,  B. — ^It  was  only  another  mode  of  get- 
ting hearsay  evidence.  It  is  not  because  a  person  has  a 
reasonable  ground  to  believe  that  he  is  or  is  not  deaUng 

(a)  3  Stark.  N.  P.  C.  8. 
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Bsck,^y  Phoi,  with  particular  persons  as  partners^  that  they  are  then  lia» 
ble  as  such^  or  not ;  the  question  is,  whether  they  have  held 
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BoNFULD     themselves  out  as  such.] 

Smith.    . 

Lord  Abingeb^  C.  B. — ^I  think  this  is  a  perfectly  dear 
case^  and  that  the  learned  Judge  was  right  on  both  points. 
The  question  proposed  to  be  put^  ''With -whom  did  you 
deal?''  was^  in  my  opinion^  much  too  vague  and  general  to 
be  admissible.  The  witness  might  properly  have  been  asked 
as  to  any  particular  acts  that  were  done  by  the  parties^  but 
to  ask  him,  with  whom  did  he  deal^  was  an  attempt  to 
get  in  evidence  that  amounted  to  hearsay.  As  to  the  other 
pointy  if  a  person,  contracting  with  another  for  goods,  de- 
livers an  invoice  made  out  to  a  firm,  and  nothing  is  said  as 
to  the  persons  composing  the  firm,  he  takes  his  chance  who 
are  the  partners  in  that  firm ;  he  makes  the  contract,  in- 
deed, personally  with  the  individual  he  deals  with,  but  he 
takes  his  chance  as  to  the  persons  who  constitute  the  firm, 
and  are  liable  to  him.  If,  indeed,  the  party  represents  him- 
self as  the  only  person  composing  the  firm,  an  action  may  be 
brought  against  him  alone ;  or  if,  on  being  asked  as  to  who 
his  partners  are,  he  refused  to  give  any  information,  that 
might  be  evidence  for  the  jury  to  say  whether  he  did  not 
hold  himself  out  as  solely  liable.  But  a  party  cannot  suc- 
ceed against  one  of  several  partners,  because  he  supposes 
him  to  be  alone  liable;  it  ought  to  be  shewn  either  that 
the  defendant  is,  in  point  of  fact,  solely  liable,  or  that  he 
has  represented  himself  to  be  so.  In  the  present  case,  as 
the  plaintiffs  knew  that  they  were  dealing  with  the  firm  of 
Bush  &  Co.,  it  was  their  duty  to  have  satisfied  themselves 
as  to  the  parties  of  whom  that  firm  consisted. 

Fabke,  B. — ^I  concur  entirely  with  my  Lord  Chief  Baron, 
that  this  rule  ought  to  be  refused.  This  is  a  plea  in  abate- 
ment, and  the  defendant  was  bound  to  prove  it;  and  he 
does  so,  by  shewing  that  at  the  time  of  the  contract  the 
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firm  consisted  of  Richard  and  Walter  Smitli.    It  is  clear  &rek.  of  pum^ 
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that  the  plaintiffs  intended  to  tmst  Bush  &  Co.,  for  at  the  ^  ^  ^ 
time  of  the  contract  that  was  known  to  them  to  be  the  Bonfibld 
name  of  the  firm,  and  the  invoices  were  made  out  in  that  .  smith. 
name;  the  persons,  therefore,  who  at  that  time  constituted 
the  firm  were  the  parties  liable.  Unless  the  plaintiffs  could 
shew  that  the  firm  of  Bush  &  Co.  consisted  jof^  the  defend- 
ant only,  or  that  the  defendant  held  himself  out  as  the 
only  person  composing  the  firm,  they  were  not  entitled  to 
succeed;  and  there  was  no  evidence  to  that  effect.  If  the 
plaintiffs  wished  to  have  the  defendant's  sole  responsibility, 
they  ought  to  have  obtained  his  consent  to  the  invoicing 
of  the  goods  to  him  only ;  but,  instead  of  this,  they  invoice 
them  to  Bush  &  Co.,  and  take  the  chance  of  Bichard  Smith, 
the  defendant,  being  the  only  person  who  traded  under  that 
firm.  The  case  of  De  Mautort  v.  Saunders  (a)  is  consistent 
with  this  view  of  the  case,  for  there  it  was  clear  that  the 
defendants,  by  their  conduct,  held  themselves  out  as  solely 
liable;  so  that  in  that  case  the  plaintiff  had  reasonable 
ground,  from  the  acts  of  the  defendants  themselves,  for 
believing  that  they  alone  constituted  the  house  of  Saund- 
ers, Brothers,  &  Co.  But  that  was  not  the  case  here.  As 
to  the  other  point,  I  think  it  was  only  a  dexterous  mode  of 
attempting  to  get  in  hearsay  evidence. 

Alderson,  B. — The  facts  of  the  case  at  the  trial  ap- 
peared to  me  to  be  these :  that  the  plaintiffs  dealt  with  the 
defendant  Richard  Smith,  thinking  they  were  dealing  with 
him  and  another  person,  but  not  knowing  that  it  was  Wal- 
ter Smith.  And  certainly  the  defendant  gave  them  no 
reason  to  believe  that  he  alone  constituted  the  firm  of 
Bush  &  Co. 

GuRNEY,  B. — ^The  plaintiffs,  having  dealt  with  the  firm 

(a)  1  B.  &  Ad.  398. 
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Exck.  of  PiuM,  of  Bush  &  Co..  were  bound  to  shew,  either  thtt  the  defend- 
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ant  was  Bush  &  Co.,  or  that  he  held  himself  out  as  such, 

and  they  failed  in  establishing  either  of  those  propositions. 

As  to  the  question  attempted  to  be  put  bj  Mr.  Martm, 

that  was  only  a  mode  of  obtaining  hearsay  evidence  as  to 

who  were  the  parties  composing  the  firm  of  Bush  &  Co. 

Rule  refused. 


/an.  Id.  AlLARD  V,  KiMBEBLET. 

A  decUrttion  OoVENANT. — The  declaration  alleged  that  the  plaintiff, 
Itot^rthat  the  ^cing  possessed  of  a  piece  of  land  for  the  term  of  ninety- 
piaintiir,  having  j^q  years,  mortgaged  it  to  certain  persons  of  the  name  of 
tain  land  of  Benson  and  Howell^  for  the  sum  of  £100^  in  consideration 
poMeised,To  of  that  sum  advanced  by  them  to  him  by  way  of  loan,  sub- 
I^nt  of  £10?"  ject  to  a  proviso  for  redemption  on  payment  of  £100  and 
and  interest,      interest.    It  then  alleged,  that  the  plaintiff  sold  the  land  to 

sold  the  uune  »     ^ 

to  the  defend,  the  defendant,  subject  to  the  mortgage  and  to  the  payment 
fhimo^^?  of  the  £100  and  interest;  that  the  defendant  covenanted 
and  to  the  pay-  ^ith  the  plaintiff  to  pay  the  sum  of  £100  and  interest, 

raentoftbe  r  r  a 

£100  and  in.  and  from  the  same  and  all  covenants  and  agreements  for 
defendantcove.  payment  of  the  same,  and  all  costs,  damages,  and  expenses 
"he  game*  and  o<5casioned  by  the  non-payment  and  non-observance  there- 
to keep  the  of  to  keep  the  plaintiff  harmless  and  indemnified.   Breach, 

plaintiff  harm**        *  *  * 

less  andindem-  that  the  defendant  had  not  paid  the  principal  sum  of  £100 
payment*  Oiere-  *"^d  interest,  nor  indemnified  the  plaintiff  from  non-pay- 
oC  and  all  rosts  jngnt  of  the  same  and  costs,  in  this,  to  wit,  that  the  plain- 

occasioned  by  j  '  '  r 

the  non-pay-      tiff  was  caUed  upou  to  pay  the  surviving  mortgagee  the 

ment  thereof. 
Breach,  that 

the  defendant  had  not  paid  the  £100  and  interest  to  the  mortgagee.  Plea,  that,  before  the 
plaintiff  was  called  upon  to  pay  the  £100  and  interest,  the  plaintiff  petitioned  the  Insolvent 
Court  for  bis  discharge,  but  did  not  insert  the  said  debt  of  £100  in  his  schedule,  and  that  his 
liability  to  pay  the  mortgagee  arose  solely  in  consequence  of  his  wrongful  omission  to  insert  the 
debt  in  liis  schedule.  A  verdict  haying  been  found  for  the  defendant  on  that  plea — Held,  that 
the  plea  was  bad,  and  that  the  plaintiff  was  entitled  to  judgment  non  obstante  veredicto. 
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of  a  certain  action  brought  against  him  by  the  mortgagee 

to  recover  the  same. 

To  this  declaration  the  defendant  pleaded,  (inter  alia)^ 
that,  before  the  plaintiff  was  called  upon  to  pay  the  said 
sum  of  £100  and  interest,  he,  the  plaintiff,  petitioned  the 
Insolvent  Court  for  his  discharge,  but  did  not  insert  in  hia 
schedule  the  said  debt  of  £100,  or  any  description  of  the 
mortgagees  to  whom  the  same  was  due ;  that  the  plaintiff 
was  discharged  under  the  Insolvent  Act  before  he  waa 
called  upon  to  pay  the  £100,  and  that  his  liability  to  pay 
the  mortgage  arose  solely  in  consequence  of  his  wrongful 
and  improper  omission  to  insert  in  his  schedule  the  debt 
so  due  as  in  the  indenture  of  mortgage  mentioned. 

The  cause  was  tried  before  Tinddl,  C.  J.,  at  the  last 
Summer  Assizes  for  Surrey,  when  a  verdict  was  found  for 
the  defendant  on  the  above  plea.  A  rule,  however,  was 
obtained,  in  Michaelmas  Term  last,  for  judgment  for  the 
plaintiff  non  obstante  veredicto,  against  which 

Piatt  now  shewed  cause. — The  damage  which  the  plain- 
tiff has  sustained  arose  from  his  own  act.  Beyond  all 
question  he  remained  liable  on  the  mortgage,  and  it  was 
his  duty  to  have  inserted  that  debt  in  his  schedule;  and 
having  neglected  to  do  so,  he  cannot  eall  upon  the  defend- 
ant to  indemnify  him  against  a  liability  which  he  has 
brought  upon  himself.  [Parke,  B. — The  question  is,  whe- 
ther there  was  any  duty  imposed  on  the  plaintiff,  by  his 
contract  with  the  defendant,  c»r  by  the  general  law,  to  in- 
sert that  debt  in  his  schedule.]  The  defendant  here  merely 
stood  in  the  situation  of  surety  for  the  plaintiff,  and  the 
plaintiff  cannot  be  allowed,  by  an  act  of  his  own,  to  create 
a  liability  in  the  defendant  to  pay  this  sum.  There  was  a 
duty  imposed  on  him  by  law  to  make  a  true  statement  to 
the  Insolvent  Court,  and  if  he  had  done  so  he  would  have 
been  freed  from  this  daim.    [Parhe,  B. — ^AU  this  has  been 
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jSrcA.  p/  Phoi,  brought  upoH  the  ploiiitiff,  because  the  defendant  did 
not  pay  the  debt  at  the  time  it  ought  to  have  been  paid. 
The  defendant  is  to  shew  that  a  duty  was  cast  on  the 
plaintiff  by  the  act  of  Parliament  to  insert  this  debt  in 
his  schedule :  there  is  no  duty  imposed  by  the  contract.] 
Such  a  duty  is  created  by  the  act.  The  prisoner  is  bound 
by  the  69th  section  to  delirer  in  a  schedule,  setting  out 
his  debts,  and  if  he  does  not,  he  will  remain  liable  to  be 
sued  for  those  debts :  but  is  he  to  incur  that  liability  by 
his  own  wrong,  and  then  call  upon  another  to  indemnify 
him  from  the  consequences  of  it  ?  Surely  not.  The  alle- 
gation in  the  plea,  which  has  been  found  for  the  defendant, 
excludes  the  supposition  that  he  did  it  rightfully;  for  it 
alleges  that  his  liability  arose  in  consequence  of  his  wrong- 
ful omission  to  insert  the  debt  in  his  schedule  only. 

Peacock,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Lord  Abinoer,  C.  B. — I  am  of  opinion  that  the  plea  is 
bad,  and  that  this  rule  ought  to  be  made  absolute.  If  the 
plaintiff  omitted  to  insert  any  of  his  debts  in  his  schedule, 
he  would  thereby  render  himself  liable  to  be  called  upon  to 
pay  them,  but  he  was  not  bound  to  insert  this  debt  in  his 
schedule,  in  order  to  save  the  defendant  from  his  liability 
to  pay  it  He  transferred  the  land  to  the  defendant,  sub- 
ject to  the  mortgage,  the  defendant  covenanting  to  pay 
the  mortgage  money ;  he  was  therefore  justified  in  sup- 
posing that  the  defendant  would  pay  it,  as  he  ought ;  and 
he  might  with  a  safe  conscience  omit  to  insert  it  in  his 
schedule,  and  was  perfectly  justified  in  doing  so. 

Pa&ke,  B. — I  am  also  of  opinion  that  the  plea  is  bad. 
The  plaintiff  had  a  right  to  rely  on  the  defendant's  cove- 
nant to  pay,  and  to  indemnify  him  from  the  payment  of 
the  money,  and  was  not  obliged  to  insert  the  debt  in  his 
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schedule.    He  could  not  be  bound  to  do  so.  unless  be  was  ^^a-  rf  ^'««'» 
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under  such  an  obligation^  either  by  his  own  contract^  or  by  ^  *   ^ 

the  general  law  of  the  land.  No  such  contract  is  expressed  Allard 
on  the  face  of  the  deed ;  and  although  the  policy  of  the  Kimbbrlet. 
Insolvent  Act  requires  a  party  seeking  to  avail  himself  of 
its  provisions  to  insert  all  his  debts  in  his  schedule^  that 
proceeds  on  the  ground  of  its  being  a  protection  to  him- 
self, and  if  he  omits  to  insert  any  debt,  the  penalty  is  that 
he  is  not  discharged  firom  it,  and  that  is  all.  But  the  act 
does  not  impose  any  duty  as  between  these  parties,  and 
therefore,  as  against  the  defendant,  the  omission  to  insert 
this  debt  was  not  a  wrongful  act,  so  as  to  discharge  him 
from  his  liability.  It  occurred  to  me  that  an  insolvent  might 
perhaps  be  bound,  even  as  against  all  the  world,  to  insert 
his  debts  in  his  schedule;  but,  on  referring  to  the  case  of 
Howard  v.  Bariohzzi  (a),  which  was  in  my  mind  at  the 
time,  I  find  it  has  no  bearing  on  the  present  case.  The 
defendant  has  no  cause  of  complaint :  if  he  had  paid  the 
debt  as  he  contracted  to  do,  he  would  have  saved  himself 
from  liability.  By  his  neglect  to  do  so,  he  has  brought  the 
mischief  on  himself.  After  the  defendant  had  undertaken 
to  be  responsible  for  the  debt,  the  plaintiff  might  well 
omit  to  insert  it  in  his  schedule.  I  am  therefore  of  opinion 
that  the  plea  is  bad,  and  that  the  rule  ought  to  be  made 
absolute, 

Aldbbson,B. — ^The  plaintiff  is  the  only  person  who  is  pre- 
judiced by  his  omission  to  insert  his  debts  in  the  schedule. 
The  defendant  would  not  have  been  injured  if  he  had  per- 
formed  his  contract;  and  if  the  debt  had  been  inserted  in 
the  plaintiff's  schedule,  the  defendant  would  not  have  been 
entitled  to  perform  his  contract  in  a  less  onerous  manner. 
The  only  party  towards  whom  the  plaintiff  was  under  the 

(a)  6  Car.  &  P.  13. 
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Brek,  of  PUatt  duty  of  inserting  the  debt  was  the  creditor.    There  was 
^  no  general  obligation  as  to  the  rest  of  the  world. 

OuKNET,  B.,  concurred* 

Role  absolute. 


Jan.  12.         The  Earl  of  Stamfobd  and  Wabbinoton  v.  Dunbab 

and  Others. 

Under  the  46th  i-  HIS  was  an  application  on  the  part  of  the  plaintifP,  to 
TiUieCommu.  ^^ Certain  counts  to  an  issue  delivered  under  the  Tithe 
?™n^'*'^.r^    Commutation  Act,  6  &  7  WiU.  4,  c.  71,  s.  46,  under  the 

7  WU1.4»c.71,    -  „       . 

a  party  claim-  followmg  cuTCumstances : — 

endtie'd  to'ap'       ^^  ^^^6  Commissioners  for  England  and  Wales  having 

dafm  s^h^tao.  Siv®^  *^  nnval  notice,  that  they  would  proceed  to  ascertain 

tiaUy  made  and  award  the  sum  to  be  paid  by  way  of  rent-charge  in- 

hy  him  before  r  J        J  o 

the  commit-  stead  of  the  tithes  of  the  parish  of  Marahfield,  in  the  county 

ag!dnit  vThich  ^^  Leicester,  an  assistant  commissioner  attended  for  that 

Ifow  h^de.  P"P<»«  oi^  *e  26th  October,  1841.    The  plaintiff  was  re- 

cided:  and  if,  presented  before  the  commissioners  by  his  attorney,  who 

unMrtainty  of*  Stated  that  he  was  the  owner  of  certain  farms  within  the 

bVhu  dijmed  P>^™^'  ^^^  containing  151  a.  8  r.  85  p.,  or  thereabouts, 

themodiuin  called  the  Over  Laund,  otherwise  Marshfidd  Laund  and 

different  ways      ^  ,    ^, 

before  the  com-  Cramp's  Closc,  With  the  meadows  thereto  belonging,  and 

MXled^'ii  have  ^^^^  ^  ^^®  occupation  of  Samucl  Burdmall ;  of  a  part, 

ll^  diffe^m  '  '*  ooi^toiniog  146  a.  2  r.  8  p.,  or  thereabouts,  of  a  farm,  in  the 

ways  accord,  occupation  of  Edward  Astell,  and  which  was  parcel  of  a 

ingly.  , 

If  the  deci-  district  or  park  called  Groby  Park,  and  heretofore  known 
^mmi^s^oner  ^  ^hc  little  Parks ;  and  of  a  close  called  Hunf  s  Ckise,  or 
nSd!!?  *^  be-  ^^^J^***'*  Close,  containing  9  acres,  or  thereabouts,  then 
yond  the  claim  occupicd  by  Edwsrd  Astell :  and  he  insisted  that  the  6rst^ 
him,  it  is  Toid  mentioned  farm  was  covered  by  a  modus  or  customary  pay- 
pro  tanto.  mgQ|.  jjj  ijg^  ^£  tithes,  payable  on  the  1st  January  in  every 
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year;  that  the  Little  Park  was  covered  by  a  similar  modus;  Sxeh.  oJpUqb, 

and  that  Hanf  s  Close  was  covered  by  a  modus  of  %d.,        ^^^' 

payable  yearly  on  the  1st  January.     The  commissioner 

proceeded  to  hear  evidence  thereupon,  and  subsequently 

prepared  the  draft  of  an  award,  whereby  he  found  in 

favour  of  all  the  above-mentioned  ckiims  of  modus,  in  the 

terms  of  them.     Notice  was  given,  appointing  the  4th 

March,  1842,  for  holding  a  meeting  to  hear  objections  to 

the  draft  award;  and  on  that  day  a  meeting  was  held 

accordingly  before  another  of  the  assistant  commissioners, 

when  various  objections  were  stated  on  the  part  of  the 

defendants,  the  tithe  owners.    A  further  notice  was  given 

for  the  ISth  of  April,  when  evidence  was  given  on  the  part 

of  the  defendants  to  invalidate  the  moduses.      On  the 

80th  September  following,  theassistant  commissioner  made 

his  decision  in  writing,  by  which,  after  stating  the  several 

daims  of  modus,  as  set  forth  above,  he  detomined  that 

there  was  not  a  modus  of  S«.  4rf.,  or  qf  any  other  sum  of 

money,  payable  on  the  1st  January  in  every  year,  or  at  any 

other  time  of  the  year,  instead  of  the  tithes  of  the  Groby 

Park ;  that  there  was  not  a  modus  of  2d.,  or  of  any  other 

sum  of  money,  payable  on  the  Ist  of  January,  or  at  any 

time  of  the  year,  instead  of  the  tithes  of  Hunfs  Close ;  and 

that  there  was  not  a  modus  €xt  S».  4tf.,  or  of  any  other  sum 

of  money,  payable  on  the  1st  of  January  in  every  year,  or 

at  any  time  of  the  year,  instead  of  the  tithes  of  the  lands 

called  Over  Laund,  otherwise  Marshfield  Laimds  or  Cramp's 

Close. 

It  appeared  that  the  evidence  laid  before  the  assistant 
commissioner  in  support  of  the  larger  modus  consisted 
partly  of  certain  receipts,  in  which  the  amount  varied, 
being  stated  in  some  to  be  8tf.  4d.,  and  in  others  99.  6d. : 
the  times  of  payment,  and  the  lands  in  respect  of  which 
it  was  payable,  were  also  differently  stated :  and  it  was 
sworn  in  the  affidavits  of  the  plaintiff's  attorney,  on  which 
this  rule  was  obtained,  that  there  was  great  difficulty  in 
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Exek.  of  PUoi,  ascertaining  the  precise  sums  payable  by  way  of  modus, 
and  the  times  when  payable,  and  the  lands  or  estates  in 
respect  of  which  they  were  payable,  and  that  he  did  not  in 
tend,  when  be  claimed  the  said  exemptions,  to  be  confined 
to  the  precise  description  of  the  modus  which  exempted 
the  lands  firom  payment  of  tithes  in  kind,  but  that  the 
evidence  produced  was  submitted  to  the  commissioner,  in 
order  that  he  might  form  his  opinion  whether  any  and 
what  exemption  firom  payment  of  tithes  in  kind  by  reason 
of  any  modus  or  moduses  was  established. 

The  plaintiff,  being  dissatisfied  with  the  decision  of  the 
commiBsioner,  brought  this  action  against  the  defendants, 
pursuant  to  the  46th  section  of  the  Tithe  Commutation 
Act,  and  delivered  a  feigned  issue,  containing  the  following 
counts: — 

1st.  Whether  a  modus  of  Sa.  4ed.  is  payable  yearly  to  the 
rector  for  the  time  being  of  the  parish  of  Marshfield,  by  the 
occupier  or  occupiers  of  a  certain  farm  in  the  said  parish, 
called  the  Little  Park,  otherwise  the  Little  Park  of  Groby, 
in  lieu  of  all  tithes  arising  firom  the  said  farm. 

2nd.  The  same,  only  stating  the  amount  of  the  modus 
to  be  Ss.  M. 

8rd.  Whether  a  modus  of  Ss.  4tf.  is  payable  yearly  to 
the  said  rector,  in  lieu  of  the  tithes  arising  firom  certain 
lands  in  the  said  parish,  in  the  possession  or  occupation  of 
one  Edward  Astell. 

4th.  The  same,  stating  the  modus  to  be  Bs.  6d. 

5th.  Whether  a  modus  of  2d.  is  payable  yearly  to  the 
said  rector,  in  lieu  of  all  tithes  arising  firom  a  certain  dose 
in  the  said  parish,  called  Hunf  s  Close. 

6th.  Whether  a  modus  of  3#.  6d.  is  payable  yearly  to 
the  said  rector,  in  lieu  of  all  tithes  arising  fix>m  certain 
lands  in  the  said  parish,  called  Over  Laund,  otherwise 
Marshfield  Launds,  with  the  meadow  thereto  belonging, 
and  Cramp's  Close,  with  the  meadow  thereto  belonging. 

7th.  Whether  a  modus  of  3^.  6d.  is  payable  yearly  to  the 
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said  rector,  in  lieu  of  all  tithes  arising  from  certain  lands  ^*ck.  of  PUat, 
in  the  said  parish,  in  the  possession  and  occupation  of  one 
Samuel  Burchnall. 

8th.  Whether  a  modus  of  S«.  4<f.  is  payable  yearly  to  the 
said  rector,  in  lieu  of  all  tithes  arising  from  certain  lands 
called  Over  Laund,  otherwise  MarshfieldLaund,  and  Cramp's 
Close,  with  the  meadows  thereto  belonging. 

9th.  The  same  as  the  7th,  but  stating  the  modus  to  be 

The  defendants  returned  the  issue  considerably  altered, 
and  reduced  to  the  three  counts  following : — 

1st.  Whether  a  modus  of  3^.  4d.  is  payable  on  the  1st  day 
of  January  in  every  year  to  the  said  rector,  by  the  occupier 
and  occupiers  for  the  time  being,  in  lieu  of  all  tithes  yearly 
arising  from  that  part  of  the  Little  Park  of  Groby  which 
lies  within  the  said  parish,  and  which  contains  by  estima- 
tion 147  a.  Or.  15  p. 

2nd.  Whether  a  modus  of  2d.  is  payable  on  the  1st  day 
of  January  in  every  year  by  the  occupier  or  occupiers  for  the 
time  being  of  a  certain  close  in  the  said  parish  called  Hunf  s 
Close,  containing  by  estimation  9  a.  3  r.  11  p.,  to  the  said 
rector,  in  lieu  of  all  tithes  arising  from  the  said  dose  called 
Hunf  s  Close. 

8rd.  Whether  a  modus  of  Ss.  4rf.  is  payable  on  the  1st 
day  of  January  in  every  year,  by  the  occupier  or  occupiers 
for  the  time  being,  to  the  said  rector,  in  lieu  of  all  tithes 
arising  from  certain  lands  in  the  said  parish  called  Over 
Laund,  otherwise  Marshfield  Laund,  or  Cramp's  Close,  con- 
taining by  estimation  115  a.  1  r.  18  p. 

The  parties  being  unable  to  agree  upon  the  terms  of  the 
issue,  a  summons  was  taken  out  before  Gumey,  B.,  at 
chambers,  on  the  11th  of  July  last,  to  settle  the  same,  when 
the  learned  Baron  made  an  order  that  all  further  proceed- 
ings in  the  cause  should  be  stayed  till  the  5th  day  of  Mi- 
chaelmas Term,  to  enable  the  plaintiff  to  apply  to  the  Court 
to  settle  the  issue. 

VOL.  XII.  p  p  M.W. 
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Btek.  ^  puoM,  In  Michaelmaa  Term,  CawUng  moyed  accordingly,  and 
obtained  a  rule  calling  on  the  defendants  to  shew  cause 
why  the  issue  as  delivered  by  the  plaintiff^s  attomies  to  the 
defendants'  attorney  should  not  be  the  issue  to  be  tried 
between  the  parties,  or  why  the  issues  in  this  cause  should 
not  be  settled  by  inserting  counts  stating  the  moduses  in 
the  manner  in  which  they  were  described  in  the  evidence 
produced  before  the  assistant  commissioner.  He  cited  and 
relied  on  the  decisions  of  the  Court  of  Queen's  Bench  in 
two  cases  of  Blaek  v.  New  College  (a),  and  M'Intosh  v.  New 
College  (a),  in  which  that  Court  was  stated  to  have  decided 
that  the  plaintiff  in  such  an  issue  was  entitled  to  have 
counts  describing  his  claim  in  all  the  various  ways  in  which 
it  had  been  described  in  evidence,  and  was  not  confined  to 
the  language  of  the  tithe  commissioner  in  his  decision. 

TVhitekurst  now  shewed  cause. — ^The  plaintiff  is  not  en« 
titled  to  haye  any  claim  put  upon  the  record,  which  was  not 
duly  made  in  the  first  instance  before  the  commissioner, 
and  the  issue  must  be  framed,  if  not  with  respect  to  those 
claims  only  on  which  the  commissioner  has  decided,  at 
least  with  respect  to  those  only  which  were  actually  and  in 
terms  claimed  before  him.  The  cases  cited  as  having  been 
decided  in  the  Court  of  Queen's  Bench  are  not  direct  au- 
thorities in  support  of  this  rule;  no  formal  judgment  was 
given,  the  Court  only  intimating  that  they  thought  it  rea- 
sonable that  the  issue  should  be  framed  as  the  plaintiff  de^ 
sired.  [Parke,  B. — In  this  Court  we  have  been  in  the  habit 
of  always  framing  the  issue  with  reference  to  the  modus 
actually  claimed  before  the  commissioner.  Aldereon,  B. — 
What  was  the  dispute  which  prevented  the  award  in  this 
case  from  being  made?— the  daim  of  a  modus  of  Ss.  4d. 
The  moment  that  was  removed  out  of  the  way,  there  was 
nothing  to  prevent  the  award  from  being  made.]     With 

(a)  8  May,  1841,  aud  15  June,  1843.    Notrapoited. 
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respect  to  what  is  it  that,  by  the  46th  section  of  the  act,   BMeh,^Pfrm^ 

1844 
the  decision  of  the  commissioner  is  to  be  final  and  condu-     ^ 

sire?  Surely  as  to  the  question  actually  raised  before  him^ 
and  submitted  for  his  decision :  and  to  that  also  the  appeal 
given  by  the  46th  section  must  have  reference.  [Alder^ 
son,  B. — The  decision  is  to  be  final  and  conclusive  as  to  the 
difference  whereby  the  making  of  the  award  shall  be  hin- 
dered.] Yes ;  and  the  appeal  is  given  only  against  '^  such 
decision''  of  the  commissioner;  i  e.  his  dedsion  on  the 
matters  in  difference  submitted  to  him.  If  he  do  not  dedde 
on  all  the  claims  brought  before  him,  the  proper  course  for 
the  parties  to  pursue  is  to  apply  to  the  tithe  commissioners 
to  direct  him  to  do  so,  or  to  the  Court  of  Queen's  Bench 
for  a  mandamus.  The  case  of  Barker  v.  7%6  TUhe  Com- 
mUaioners  (a)  shews  that  the  party,  pending  the  issue,  may 
go  before  the  assistant  commissioner  again  with  a  different 
claim  of  modus,  until  the  final  award  be  made.  That  was 
the  course  which  the  plaintiff  ought  to  have  pursued  here ; 
but,  as  it  is,  the  issue  ought  to  be  restricted  to  the  claims  of 
modus  actually  made  by  him. 

Cowling,  in  support  of  the  rule. — The  decision  of  the 
commissioner  does  not  in  terms  describe  the  modus  <^ 
8f.  4d.  as  it  was  claimed  before  him ;  it  differs  both  as  to 
name  and  acreage.  \Parke,  B. — ^Your  issue  ought  certainly 
to  be  in  the  terms  in  which  you  claimed  it,  not  in  the  terms 
in  which  he  has  redted  it.]  Then,  if  the  plaintiff  be  not 
tied  down  by  the  redtal,  is  he  tied  down  to  one  count  for 
each  modus  ?  [Parke,  B.— The  ^tter  to  be  ascertained  is, 
what  were  the  claims  you  made  before  the  commissioner  7] 
No  doubt;  but  the  plaintiff  ought  not  to  be  tied  down  to 
the  v^y  terms  in  which  they  were  made.  Such  strictness 
is  never  required  in  issues  out  of  the  Court  of  Chancery. 
The  plaintiff  is  only  anxious  to  avoid  difficulties  of  form, 

(a)  9M.&W.129;  S. C,  in  error,  1 1  M.  &  W.  320. 
vf2 
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Exeh.  nf  puas,  and  to  raise  the  substantial  question,  whether  he  has  a 
1844  . 

^     particular  farm  covered  by  a  certain  modus.     There  can 

Earl  of       ije  jjQ  use  in  going  before  the  commissioner  again,  after  he 
V.  has  declared  there  is  no  modus  of  any  kind.     [^Parke,  B. — 

That  would  only  bind  you  as  to  the  modus  you  actually 
claimed;  the  award,  as  to  anything  further,  is  void  pro 
tanto.]  The  plaintiff  ought  not  to  be  tied  down  as  to  the 
day  of  pajrment  of  the  modus.  It  cannot  matter  at  what 
day  it  is  payable ;  the  only  real  question  is,  to  what  amount 
the  parson  is  entitled.  [Parke,  B. — ^Their  answer  is,  that 
you  have  claimed  it  so  before  the  commissioner.  If,  on 
account  of  the  uncertainty,  you  claim  it  before  the  com- 
missioner in  different  ways,  you  have  then  a  right  to  an 
issue  stating  it  in  different  ways.]  It  was  claimed  in 
different  ways  by  the  evidence  adduced  before  the  com- 
missioner. 

Lord  Abinger,  C.  B. — I  adhere  to  the  judgment  of  this 
Court,  that  the  appeal  from  the  commissioner's  decision 
must  be  precisely  from  that  which  he  has  decided.  If  he 
has  not  sufficiently  decided  on  the  claims  made  before  him, 
the  party  should  apply  for  a  mandamus  to  compel  him  to 
do  so ;  if  he  have  decided  more,  the  excess  goes  for  nothing. 
But  the  party  is  entitled  to  an  issue  on  every  claim  which  was 
bonft  fide  made  before  the  commissioner,  whether  consist- 
ent or  inconsistent  with  his  decision.  In  the  present  case, 
we  think  this  rule  should  be  discharged,  it  being  understood 
that  the  issues  are  to  be  so  framed  as  to  enable  the  plain- 
tiff to  raise  upon  them  every  claim  which  he  actually  made 
before  the  commissioner;  excluding  any  modus  payable  on 
any  other  day  than  the  1st  of  January,  and  any  modus  of 
8^.  6d.  He  may  include  all  such  as  he  claimed  in  other 
respects,  although  varying  with  respect  to  the  extent  or  de- 
scription of  the  lands. 

Parke,  B. — ^This  rule  was  granted  in  deference  to  the 
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supposed  decision  of  the  Court  of  Queen's  Bench  in  the  ^c*.  ^  Pleas, 

.  1844 

case  of  M'IniosA  ▼.  New  College;  but,  on  looking  into  the 

report  of  that  case  (a),  it  does  not  amount  to  a  decision. 

The  principle  is,  that  the  party  is  entitled  to  appeal  as  to 

all  claims  substantially  made  by  him  before  the  commis* 

sioner,  and  against  which  the  commissioner  has  decided. 

Here  he  has  decided  against  all  the  claims  made  by  the 

plaintiff,  and  therefore  he  is  entitled  to  an  appeal  on 

them  all. 

Alderson,  B.,  and  Gurnsy,  B.,  concurred. 

Rule  discharged ;  the  issues  to  be  framed  so  that 
the  plaintiff  may  raise  on  them  every  claim 
substantially  raised  before  the  commissioner, 
and  a  Baron  to  decide  the  same. 


(a)  The  Court  had  been  furniahed  with  short-hand  notes  of  the  case. 


Kemp  v.  Finden.  Jan.  15. 

Assumpsit  for  money  paid,  and  on  an  account  stated.  A  surety  may  * 

^,  . .  recoTcr  contri- 

Flea,  non-assumpsit.  button  from  hii 

At  the  trial  before  Alderson,  B.,  at  the  London  Sittings  ^^'ll^tTon  Vo? 
after  Michaelmas  Term,  it  appeared  that  the  plaintiff  and  ^"^^J^ 
defendant  had  executed,  as  sureties  for  two  persons  of  the  recover  contri. 
names  of  William  and  Charles  Carter,  a  warrant  of  attorney  ing*to  thT^*^  * 
dated  8rd  September,  1841,  given  to  one  Price  as  a  col-  "^^^iei^ 

out  reference 
to  the  number  of  the  principalt. 
Where  the  plaintiff  and  defendant  hid  executed,  as  sureties,  a  warrant  of  attorney,  giren  as  a 
collateral  security  for  a  sum  of  money  advanced  on  mortgage  to  the  principals,  and,  on  default 
being  made  by  the  principals.  Judgment  was  entered  up  on  the  warrant  of  attorney,  and  execu- 
tion  issued  against  the  plaintiff  :—Ae/tf,  that  he  was  entitled  to  recorer  from  the  defendant,  as 
his  co-surety,  a  moiety  of  the  costs  of  such  execution. 
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Bxek.  of  Phoi,  lateral  security  for  the  due  pajrment  of  a  principal  sum  of 
£560,  and  interest  thereon,  advanced  by  Price  to  the  Car- 
ters on  a  mortgage  of  the  same  date.  Default  having  been 
made  by  the  Carters  in  payment  of  the  interest,  judgment 
was  ^tered  up  on  the  warrant  of  attorney,  and  execution 
issued  thereon  against  the  plaintiff  for  the  amount  of  the 
principal  money  and  interest,  which,  together  with  the  costs 
of  the  execution,  was  paid  by  him ;  and  he  now  brought 
this  action  to  recover  from  the  defendant,  as  his  co-surety, 
one-half  of  the  sums  so  paid.  It  was  objected  for  the  de- 
fendant, first,  that  an  action  for  fnoney  paid  could  not  be 
maintained  by  a  surety  against  his  co-surety;  secondly, 
that,  at  all  events,  the  present  defendant  was  liable  in  that 
form  of  action  only  for  one-fourth  of  the  money  paid  by  the 
plaintiff;  and,  thirdly,  that  he  was  not  liable  for  any  part 
of  the  costs  of  the  execution.  The  learned  Judge  re- 
served these  points,  and  a  verdict  was  taken  for  the  plain- 
tiff, damages  299/.  7s.  9d.,  with  liberty  to  the  defendant 
to  move  to  enter  a  nonsuit,  or  to  reduce  the  damages. 

JTiesiger  now  moved  accordingly. — ^First,  this  was  not 
money  paid  to  the  use  of  the  defendant,  but  rather  for  the 
use  of  the  principals,  who  were  the  real  debtors,  and  pri- 
marily liable.  The  co-surety  can  be  made  liable  only  in  a 
special  action  of  assumpsit,  founded  on  the  implied  con- 
tract of  indemnity.  [Parke,  B.,  referred  to  Dotnev  v.  Hum- 
phreys (a).]  The  question,  whether  the  co-surety  was  liable 
as  for  money  paid,  was  not  raised  in  that  case.  No  doubt 
the  principal  is,  because  he  is  the  party  originally  liable. 
[AldersoHj  B. — ^Because  he  authorizes  the  payment,  and 
the  money  is  paid  in  his  discharge.  Does  not  that  equally 
apply  to  the  co-surety?]  The  contract  between  sureties 
seems  to  be  merely  an  implied  contract  of  indemnity.  In 
spencer  v.  Parry  (i),  where  a  tenant,  by  a  written  agree- 

(a)  aM.&W.153.  (J)  3Ad.&R331;  4N.&M.r70. 
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ment  under  which  he  took  the  premisesj  engaged  to  pay  Sjtch.^Pitaif 
taxes  which  by  law  were  due  from  the  landlord,  bnt  made 
defiEtnlt,  and  the  landlord,  having  been  obliged  to  pay,  sued 
him  for  the  amount,  as  money  paid  to  his  nse ;  it  was  held, 
that,  as  the  landlord  was  originaUy  liable  for  the  taxes,  and 
was  exempted  from  them  only  by  an  agreement  with  the 
tenant,  he  should  hare  declared  specially  on  such  agrees 
ment,  and  could  not  recover  on  the  indebitatus  assumpsit. 
[Parke,  B. — There  the  parties  were  not  jointly  liable.  Here, 
the  payment  by  the  plaintiff  relieved  the  co-surety  as  to 
one-half  of  the  amount  for  which  each  of  them  was  liable ; 
therefore,  as  to  so  much,  it  was  money  paid  to  his  use.  In 
Cowell  V.  Edwards  (a),  it  was  admitted,  that  the  action  fof 
money  paid  would  lie.  Alderson,  B. — The  ground  of  the 
judgment  in  Spencer  v.  Petrrp  is,  that ''  the  plaintiff's  pay 
ment  relieved  the  defendant  from  no  liability  bnt  what  arose 
from  the  contract  between  them.''  But  where,  two  being 
jointly  liable,  one  of  them  pi^s  money  in  discharge  of  the 
debt,  it  is  money  paid  to  the  use  of  the  other.  Parke,  B.— « 
In  the  case  of  a  gnarantie,  there  is  no  implied  request  to 
pay ;  bnt  where  several  are  jointly  liable,  there  is  an  implied 
request  to  each  of  them  to  pay  in  discharge  of  each  of  th^ 
others.]  If  so,  the  co-surety  who  has  paid  the  whole  debt 
may  recover  the  whole  from  the  principal,  even  after  he 
has  recovered  half  from  his  co-surety.  In  Thomas  v.  Cook{b), 
there  was  a  special  declaration.  [Parke,  B. — ^There  are 
no  less  than  three  cases  in  which  it  was  taken  for  granted 
that  money  paid  will  lie  against  a  co-surety  for  contri- 
bution i  Cowell  V.  Edwards,  Browne  v.  Lee  (c),  and  Dames 
v«  Humphreys*  In  the  last  case,  the  authorities  on  this 
subject  were  very  fdlly  considered  by  the  Court,  and  it  was 
taken  throughout  to  be  perfectly  well  settled  that  the 
aetkm  for  money  paid  was  maintainable.    Lord  Abtnger,, 

(a)  2  Bos.  ar  P.  268.  (e)  6  B.  &Cr.  689  ;  9  D.  &  IL 

(b)  8  B.  &  Cr.  728 ;  3  Man.  &      700. 
R.444. 
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Exeh.  rfPhat^  G.  B. — The  general  principle  is^  that^  if  a  man  pays  money 
for  another,  which  he  was  liable  to  pay,  bnt  in  which  he 
has  himself  an  interest,  he  may  maintain  an  action  for 
money  paid.  Parke,  B. — In  Craythome  v.  Swmbume  (a), 
the  right  of  a  surety  to  call  upon  his  co-surety  for  contri- 
bution is  treated  by  Lord  Eldon  as  depending  rather  upon 
a  principle  of  equity  than  upon  contract,  unless  in  this 
sense,  that  a  contract  may  be  inferred  upon  the  implied 
knowledge  by  all  persons  of  that  principle.] 

Secondly,  there  were  here  two  principals  and  two  sureties; 
the  two  principals  must  be  considered  as  liable  for  one  half 
of  the  debt,  and  the  sureties  for  the  other  half.  The  plain- 
tiff, therefore,  ought  to  be  allowed  to  recover  only  one- 
fourth.  [Lord  Abinger,  C.  B. — ^It  is  just  the  same  thing 
as  if  William  and  Charles  Carter  were  one  person.  Alder* 
son,  B. — ^There  are  but  two  sureties.  It  is  the  same  as  if 
they  were  sureties  for  a  partnership  firm;  surely  each 
must  contribute  his  moiety,  and  not  a  sum  proportioned 
to  the  number  of  persons  to  whom  the  money  was  lent. 
Parke,  B. — Browne  r.  Lee  is  an  authority  to  shew  that  the 
plaintiff  is  entitled  to  recover  one-half,  there  being  only 
two  sureties.] 

Thirdly,  although  the  co-surety  may  perhaps  be  liable 
for  his  proportion  of  the  costs  of  entering  up  the  judgment, 
his  liability  does  not  extend  to  the  costs  of  executing  it; 
the  plaintiff  might  and  ought  to  have  avoided  those  costs 
by  paying  the  mohey.  IFarke,  B. — They  were  costs  in- 
curred in  a  proceeding  to  recover  a  debt  for  which,  on 
default  of  the  principals,  both  the  sureties  were  jointly 
liable ;  and,  the  plaintiff  having  paid  the  whcde  costs,  I  see 
no  reason  why  the  defendant  should  not  pay  his  propor- 
tion.] 

[He  then  applied  for  a  new  trial,  on  affidavits  stating 
that  the  warrant  of  attorney  was  attested  by  a  person  who, 

(a)  14  Vei.  164. 
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although  he  had  been  admitted  an  attorney,  had  neglected  B»eh,  of  Pleat, 
for  three  years  to  take  out  bis  certificate,  and  had  not  been 
re-admitted ;  and  that  the  defendant  did  not  know  this  tact 
until  after  the  verdict :  and  cited  Wallace  v.  JBrockley{a)  to 
shew  that  the  warrant  of  attorney  was  therefore  void,  and 
Gr^pper  v.  Bristaw  {b)  to  shew  that  this  was  an  objection 
whidi  was  not  waived  by  lapse  of  time  or  acts  of  the  parties. 
But  the  Court  refused  on  this  ground  to  set  aside  the  ver- 
dict, saying,  that  the  defendant  should  have  made  inquiry 
into  the  matter  sooner ;  that  the  plaintiff  had  a  just  claim 
against  him  for  the  sum  recovered  in  this  action,  and  that 
it  would  be  very  unjust  now  to  permit  the  defendant  to 
defeat  that  daim,  by  setting  aside  the  warrant  of  attorney 
on  an  objection  which  might  have  been  made  long  before.] 

p£K  Curiam, 

Rule  refused. 


(a)  5  Dowl.  P.  C.  695.  (6)  6  M,  &  W.  807. 


Spillir  v.  Benson.  j^^  ^^^ 

XjUSH  applied  for  leave  to  enter  an  appearance  for  the  Serrice  of  du- 
defendant,  pursuant  to  the  Stat.  2Will.  4,  c.  89.  It  appeared  {^*51'°* 
that  the  defendant  was  confined  in  a  lunatic  asylum,  but  no 
commission  had  issued  against  him.  The  writ  of  distringas 
was  shewn  to  the  keeper,  and  a  copy  of  it  left  with  him,  he 
having  refosed  to  allow  the  party  to  see  the  lunatic  him- 
self, in  order  to  serve  the  writ  on  him.  On  an  application 
to  Ro^,  B.,  at  chambers,  for  leave  to  enter  an  appearance 
for  the  defendant,  his  Lordship  required  an  affidavit  of  the 
keeper's  having  been  informed,  that,  if  the  defendant  did 
not  appear  ia  due  time,  the  plaintiff  would  enter  an  ap- 


426  CASES  IN   THE   EXCHEQUER, 

jSwA.  cf  Pleat,  pearance  for  him,  and  proceed  thereon  to  judgment  and 

^    execution,  as  was  required  in  Humphreys  v.  Griffithi  (a). 

SptLjLER      l/iah  now  submitted,  that,  inasmuch  as  the  notice  at  the 

BsMsoK.      foot  of  the  distringas  contained  the  information  required 

by  the  learned  judge,  no  more  was  necessary. 

Per  Cvriam. — ^In  Humphreys  r.  Grijfiihs,  it  was  thought 
proper  that  the  attention  of  the  keeper  should  be  specifically 
directed  to  the  statement  contained  in  the  notice,  in  order 
that  he  might  confer  with  the  lunatic  on  the  subject* 
Here  the  copy  has  been  left  with  him,  without  calling  his 
attention  to  the  notice.  The  best  counie  wiU  be  to  grant 
a  rule  to  shew  cause,  the  keeper  to  have  notice  of  the  rule, 
and  its  nature  and  object  to  be  verbally  explained  to  him* 

Bule  accordingly, 
(a)  6  M.  &  W.  89. 


Jan.  15.  Buxton  and  Another  v.  Cornish. 

To  an  action  of  xJeBT  agaiust  the  maker  of  a  promissory  note  for  £50; 

contwrtlSS*  ^th  counts  for  money  lent,  and  on  an  account  stated. — 

^v^ttlwtu  ^^^^>  as  to  the  first  count,  that  the  defendant  did  not  make 

off  for  work  the  note;  as  to  the  other  counts,  nunquam  indebitatus; 

the  conree'of  and  to  the  whoIc  declaration,  a  set-off  for  work  and  labour 

MM  jt'ap^ar-  ^^^  materials,  goods  sold,  money  lent,  and  on  an  account 

ni?n*  w*^*"  stated;  to  whidi  plea  there  was  a  repUcati<m  that  the 

employed  to  do  plaintiffs  wcrc  not  nor  are  indebted  to  the  defendanti 

written  con-         modo  Ct  fonuft. 

Sdint^led*"      ^^  *^  *™^  htiote  Lord  Abmger,  C.  B.,  at  the  London 

witnesses  to 

prove  work  done  nltra  the  written  contniet,  on  wkich  fr  was  objected  that  the  contract  mast  be 
produced,  and  the  judge  so  ruled.  On  its  being  pioducedf  it  appeared  to  be  unsUasped:— * 
HMf  that  the  judge  could  not  look  at  it,  to  see  to  what  work  it  extended,  and  that  no  parol 
•▼idence  at  all  coiikl  be  given  la  aupport  of  the  Mt^off. 
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flittbigs  after  last  Michaelmas  Term,  it  was  proved  in  the  JSmA.  qf  pitm, 

course  of  the  plaintiffs'  case  that  the  work  done  for  them 

by  the  defendant  was  done  under  written  contracts.    The 

defendant's  counsel  called  a  witness  in  support  of  the  plea 

of  set-off;  and  upon  his  asking  him  respecting  work  done 

by  the  defendant,  beyond  the  contracts  spoken  to  by  the 

plaintiffs'  witness,  the  Lord  Chief  Baron  said,  that,  if  the 

defendant  proposed  to  prove  work  done  which  was  not 

within  the  contracts,  in  support  of  the  set-off,  he  must 

first  put  in  the  written  contracts,  to  shew  what  work  trot 

within  them.    The  defendant's  counsel  thereupon  called 

on  the  plaintiff  to  produce  the  contracts;  and  on  their 

production,  it  appeared  that  they  were  unstamped,  and 

consequently  not  admissible  in  evidence.     The  counsel, 

however,  proposed  still  to  examine  the  witness  respecting 

certain  extra  work,  contending  that  the  judge  might  look 

at  the  written  contracts,  and  admit  such  evidence  as  had 

no  relation  to  them.    The  Lord  Chief  Baron  thought  tha 

evidence  was  altogether  inadmissible  without  due  prooA  of 

the  contracts,  and  under  his  direction  a  verdict  was  found 

for  the  plaintiffs  for  Mi.  199. 

JPashley  now  moved  for  a  new  trial,  on  the  ground  of 
the  rejection  of  the  above  evidence  >  urging  that  the  learned 
judge  might  have  looked  at  the  written  contracts,  in 
order  to  ascertain  the  subject  matter  or  space  of  time 
to  which  they  extended ;  and  that  the  only  effect  of  the 
stamp  laws  was  to  exclude  an  unstamped  agreem^rt  from 
being  received  as  evidence  in  the  cause,  when  it  waa  put 
forward  as  a  binding  instrument,  available  as  between  the 
parties,  and  not  to  affect  writings  given  in  evidence  for  a 
collateral  purpose.  He  cited  Scott  v.  Jones  (a),  Strother  v. 
Barr  (i),  Bucher  v.  Jarratt  (c).  Rex.  v.  St.  Martin'9,  LeUes- 


(a)  4  Taunt  865.  207. 

(h)  6  Bing.  136;  2  M.  &  P.         (e)  3Bot.&P.143. 
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Bxdt.  of  puas,  ter  (a),  Rea^  v.  Pooley  (A),  Hmgh  v.  Brooks  (c),  WiOiams  v. 
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Gerry  (d),  Gregory  v.  Fraaer  (e),  Jardine  v.  Payne  (/),  ^ea- 
d/e  y.  Payn«  (^) ;  and  relied  particalarly  on  the  dictom  of 
Bayley,  J.,  in  Bex  v.  Pendleton  (A),  where  he  says,  '^  Though 
we  cannot  look  at  the  unstamped  instrument  for  the  par« 
pose  of  proving  by  it  any  agreement  between  the  parties, 
for  such  is  the  general  import  of  the  stamp  acts,  yet  the 
Court  may  look  at  it  to  see  whether  it  applies  to  other  evi- 
dence of  a  contract  between  them.  As,  if  a  contract  in 
writing  be  made,  not  stamped,  for  the  sale  and  delivery  of 
certain  goods  on  certain  terms,  the  Court,  in  an  action  for 
the  non-delivery  of  goods  upon  a  contract  proved  by  parol 
evidence  only,  may  look  at  the  instrument  to  see  whether 
it  applies  to  the  goods  then  sought  to  be  recovered  for; 
and  if  those  goods  were  not  included  in  the  contract,  parol 
evidence  may  be  received  of  the  contract  sought  to  be  re- 
covered upon.  So,  here,  the  Court  might  look  at  the  in- 
strument to  see  the  duration  of  the  first  contract  under  it, 
in  order  to  guide  them  in  receiving  parol  evidence  of  the 
subsequent  service,  to  which  it  did  not  apply.''  [Parke,  B., 
mentioned  Vinceni  v.  Cole  (i),  as  in  effect  overruling  that 
dictum.] 

Lord  Abinger,  C.  B. — ^I  cannot  help  thinking,  that,  if 
this  rule  were  granted,  it  would  tend  to  shake  the  invariar 
ble  practice  in  our  courts  of  law.  The  practice  has  pre- 
vailed in  Westminster  Hall  ever  since  I  have  known  it,  and 
before  everyjudge  for  the  last  quarter  of  a  century,  that,in  an 
action  for  work  and  labour,  though  the  counsel  stated  that 
he  was  proceeding  for  some  extra  work,  yet,  if  it  appeared 

(a)  2  Ad.  &  £.  210  ;  4  Nev.  &  (/)  1  B.  &  Adol.  663. 

M.  202.  {g)  8  Ad.  &  E.  555;  3  Nev.  & 

{h)  3  Bos.  &  P.  311.  P.  531. 

(c)  10  Ad.  &  £.  809  ;  2  P.  &  {h)  15  East,  449. 

^-  '^^r.  (,)  Moo.  &  M.  257.    See  Reid 

(d)  10  M.  &  W.  296.  y.  Batte,  Id.  413. 
(0  3  Camp.  454. 
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on  cross-examinatioii  that  the  work  was  done  under  a  con-  ^ck.  of  PUa$, 
tract  in  writings  the  judge  immediately  stopped  him  from 
giving  evidence  of  the  contract.  I  think  I  can  say  that  I 
remember  hundreds  of  cases  in  which  that  has  occurred, 
and  where  it  has  never  been  disputed.  We  are  now  asked 
to  disturb  this  practice,  merely  on  the  obiter  dictum  of  a 
judge.  If  we  were  to  do  so,  the  law  would  become  ev^y 
day  more  and  more  unsettled.  It  is  contended  by  Mr. 
Pashley,  that  you  may  put  the  agreement  into  the  hands 
of  the  judge,  in  order  to  ascertain  the  period  of  time  to 
which  it  is  applicable ;  on  the  narrow  ground,  that,  in  order 
to  give  rise  to  the  objection  that  it  is  unstamped,  it  must 
be  put  in  as  a  contract  to  be  enforced  between  the  par- 
ties. I  never  heard  of  that  limitation.  When  an  action 
is  brought  for  work  done,  and  a  witness  proves  that  the 
plaintiff  did  the  work,  but  that  it  was  done  under  a  writ- 
ten contract,  then  you  put  in  the  contract  for  the  pur- 
pose of  shewing  what  is  included  within  it,  and  when  it 
is  read,  you  find  that  the  contract  does  not  include  that 
particular  work  for  which  the  action  is  brought.  For  this 
purpose,  you  must  read  the  contract,  and  so  must  receive 
evidence  of  it.  The  stamp  law  says,  that,  if  not  duly 
stamped,  it  shall  not  be  received  in  evidence  at  all — ^the 
jury  cannot  see  it,  the  judge  cannot  use  it — ^he  has  no 
right  to  look  at  it,  unless  for  the  purpose  of  determining 
whether  or  no  it  is  properly  stamped,  and  so  admissible  in 
evidence.  Surely  time  and  space  are  part  of  the  terms  of 
the  contract.  A  man  contracts  to  do  certain  work  within 
a  limited  space;  how  can  you  ascertain  that  limited  space 
without  reading  the  contract  ?  You  must  give  evidence  of 
the  contract,  in  order  to  shew  the  space  within  which  it 
applies.  It  appears  to  me  that  the  proposition  is  too 
plain  to  be  doubted.  The  general  practice  of  the  courts, 
and  the  plain  provisions  of  the  Stamp  Act  itself,  equally 
prohibit  the  judge  from  receiving  any  evidence  of  any 
contract  which  is  not  duly  stamped. 
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'^Im'^  PAE«,B.-Ica«irid«th«pomtiu  hating  bccndiead 
^'^'  decided  hj  the  ctme  at  Vincent  Y.Cole.  That  wu  luiaction 
for  work  and  labour,  which  appeared  to  hare  been  done  in 
part  nnder  a  written  agreement;  and  Ixnrd  Tenterden,  C.  J^ 
mkd,  at  Nisi  Prina,  that  the  phintiff  could  not  recoTer 
for  any  work  extra  the  agreement,  without  first  producing 
and  proving  the  agreement;  and  directed  a  nonsuit  fcNT 
want  of  such  proof.  On  motion  to  set  that  nonsuit  asid^ 
the  Court  confirmed  the  ruling  of  the  learned  judge,  and 
refused  arule;  and  Lord  Tenterden  said,  with  respect  to  the 
ai^ument  that  the  judge  might  look  at  the  agreement  to 
see  whether  it  referred  to  the  items  claimed  to  be  recovered 
independently  of  it,  that  the  inconvenience  of  such  a  course 
would  be  very  great,  as  it  might  impose  upon  a  judge  the 
necessity  of  looking  repeatedly  through  a  long  agreement, 
to  see  whether  it  contained  provisions  applicable  in  any 
degree  to  fifly  or  sixty  items,  which  a  party  claimed  to 
recover  independently  of  it.  That  case  must  be  considered 
as  overruling  the  dictum  of  Bayley,  J.,  in  Rem  v.  Pendleton. 
It  seems  to  me,  that,  unless  the  writing  be  duly  stamped, 
the  judge  has  no  right  to  look  into  it  at  alL 

Aldbbson,  B. — I  am  of  the  same  opinion,  flow  can 
you  see  what  is  out  of  a  contract,  unless  you  enforce  the 
contract  to  see  what  is  in  it?  If  yon  use  the  contract  to 
shew  what  is  extrl,  you  use  it  also  to  shew  what  is  intri. 

OvBNET,  B. — ^I  thought  there  was  no  point  more  com- 
pletely settled  than  this.  The  ruling  of  the  Lord  Chief 
Baron  was  consistent  with  the  uniform  practice. 

Bule  refused. 
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Etch.  rfPkaSf 
1844. 
Oranoee  v.  Dacre.  "*      V      ' 

A  Jan.  17. 

Assumpsit. — The  first  count  of  the  declaration  stated,  A  count  in  as- 
that  the  defendant  heretofore,  to  wit,  on  the  22nd  day  of  that  the  deAmd- 
October,  1839,  caused  to  be  shipped  on  board  a  certain  J^^hfpped  ^"^ 
barge  or  lighter,  called  the  Maria,  whereof  the  plaintiff  was  ?P  *»<>*'<* » 

i.  -I  n  .        ^  .  „    ,     ,      -v^  lighter  where- 

owner,  from  and  out  of  a  certain  ship  called  the  Norge,  of  the  plaintiff 
then  lying  in  the  river  Thames,  divers  goods  and  chattels,  of"  «hip*iying 
to  be  lightered  by  the  plaintiff,  and  conveyed  by  him  in  xh^jj^/'^gj,. 
the  said  barge  or  lighter,  and  to  be  landed  from  and  out  of  t^in  gooda  to  be 
the  same,  and  delivered  at  a  certain  place,  to  wit,  the  Com-  the  plaintiff, 
mercial  Dock,  to  and  for  the  defendant,  he  paying  to  the  *? theCommer- 
plaintiff  a  certain  lighterage  in  that  behalf;  and  the  plain-  *?■' ?°/^^j^®'. 
tiff  then  received  the  said  goods  on  board  the  said  lighter  that  the  plain- 
or  barge,  and  agreed  with  the  defendant  to  lighter  and  goodj^^board^ 
convey,  and  land  and  deliver  to  and  for  him,  the  said  goods  i**ree5*'^^h*|l2 
and  chattels  as  aforesaid  :  and  in  consideration  of  the  pre-  defendant  to 

lighter  and 

mises,  the  defendant  then  undertook  and  promised  the  con?ey,  and 

plaintiff  to  accept  and  receive  the  said  goods  and  chattels  them'for  Wm  *' 

at  the  Commercial  Dock  aforesaid,  from  the  plaintiff,  in  a  "^  rti*^*f '  d 

reasonable  time  after  he  should  have  notice  of  the  plain-  ant  promiaed 

tiff's  being  ready  to  land  and  deliver  the  same  as  aforesaid :  accept  the 

And  the  plaintiff  avers,  that  the  said  barge  or  lighter  commcrciaf 

afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  ar-  ^°<^^»  '". »  "*^ 

''•'•'  '  aonabie  time 

rived  with  the  said  goods  at  the  Commercial  Dock,  and  after  he  ahouid 

that  the  plaintiff  was  then  ready  to  land  and  deliver  them  to  the  piaintlflTa 

and  for  the  defendant  as  aforesaid,  of  which  the  defendant  undlnd*deuter 

then  had  notice :  and  although  a  reasonable  time  for  the  '^^™«   ^^® 

^  count  then 

defendant  to  accept  and  receive  the  said  goods,  at  the  said  averred,  that 
Commercial  Dock,  after  he  had  such  notice  as  aforesaid,  ugh^,  after. 

warda,  to 
vit,  on  &c.,  arrived  with  the  gooda  at  the  Commercial  Dock,  and  that  the  plaintiff  wot  them 
ready  to  land  and  deliver  them  for  the  defendant,  of  which  the  defendant  then  had  notice :  and 
although  a  reasonable  time  for  the  defendant  to  accept  the  gooda  at  the  Commercial  Dock,  after 
he  had  such  notice,  had  elapsed,  yet  the  defendant  did  not,  though  requested  so  to  do,  within 
such  reasonable  time  accept  the  goods,  but  neglected  and  refused  to  do  so  for  a  great  and  unrea- 
sonable time  after  the  expiration  of  a  reasonable  time  from  the  period  when  he  had  such 
notice: — Held  bad,  on  special  demurrer,  for  not  averring  that  the  plaintiff  was  ready  and 
mUUng,  dwrmy  o  rmeetuMe  Hwte  e/Ur  notice^  to  hmd  and  deliver  tht  goods  for  the  defendant. 
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B*ck.  of  PUa$,  had  elapsed^  yet  the  defendant  did  not  nor  would^  although 
then  requested  bj  the  plaintiiF  to  do  so^  within  such  rea- 
sonable time  accept  or  receive  the  said  goods  and  chattelsj 
but  wholly  neglected  and  refused  so  to  do  for  a  great  and 
unreasonable  time^  to  wit^  fifty  days  after  the  expiration  of 
such  reasonable  time  from  the  period  when  he  had  such 
notice  as  aforesaid;  and  thereby  the  said  lighter  or  barge 
was,  during  all  that  time,  detained  at  the  said  Commercial 
Dock,  and  the  plaintiff  was  put  to  great  costs  and  charges, 
amounting  to  a  large  sum,  to  wit,  £15,  in  maintaining  the 
crew  of  the  said  barge  or  lighter  during  the  said  time,  and 
was  deprived  of  the  use  of  the  said  barge  or  lighter,  and 
the  profits  thereof,  during  such  time. 

Special  demurrer,  assigning  for  causes,  first,  that.  Inas- 
much as,  by  the  terms  of  the  contract,  the  lapse  of  a  rea- 
sonable time  after  notice  to  the  defendant  was  a  condition 
precedent  to  any  default  in  him  in  not  accepting  the  goods, 
the  lapse  of  such  reasonable  time  after  notice  should  have 
been  alleged  to  have  taken  place  before  the  commencement 
of  the  action ;  secondly,  the  declaration  does  not  aver  or 
shew  that  the  plaintiff  was  willing  to  land  and  deliver  the 
said  goods  and  chattels  to  the  defendant,  but  merely  that  he 
was  ready  so  to  do,  and  an  averment  of  mere  readiness  is 
not  equivalent  to  an  allegation  that  the  plaintiff  was  both 
ready  and  willing  to  land  and  deliver  the  said  goods  and 
chattels,  which  he  ought  to  have  been  before  he  could 
charge  the  defendant  with  a  breach  of  contract  in  not  ac- 
cepting the  said  goods  and  chattels  within  a  reasonable 
time  after  notice;  thirdly,  that  the  declaration  contains  no 
averment  that  the  plaintiff  continued  ready  and  willing  to 
land  and  deliver  during  such  a  period  of  time  within  which 
it  was  reasonable  for  the  defendant  to  accept  and  receive 
the  said  goods  at  the  said  Commercial  Dock. 

Joinder  in  demurrer. 

Peacockj  in  support  of  the  demurrer. — ^It  must  be  ad- 
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mitted  that  the  decision  in  Owen  v.  Heaters  la)  renders  it  B*ek.  «/  PUat, 

1844 
impossible  to  support  the  first  ground  of  demurrer.   [Parke, 

B. — ^That  case  is^  no  doubt,  a  clear  authority  against  you 
on  that  point.]  The  other  causes  of  demurrer,  however, 
ought  to  prevail.  The  effect  of  the  contract  set  forth  in 
the  declaration  is,  that  the  defendant  should  have  a  reason- 
able time  to  accept  the  goods,  after  he  had  notice  that  the 
plaintiff  was  ready  and  willing  to  land  and  deliver.  Again, 
the  allegation  that  the  plaintiff  was  ready  to  land  and  de- 
liver is  not  sufficient;  the  meaning  of  the  contract  is,  that 
he  should  always  have  been  ready  and  willing  to  land  and 
deliver  them  during  a  reasonable  period  for  the  acceptance 
of  them  by  the  defendant.  The  buyer  of  goods  has  a  rea- 
sonable time  to  accept  them,  but  the  seller  is  to  be  ready 
to  deliver  them  at  any  time :  Hagedom  v.  Lamg  (6).  Here, 
therefore,  the  defendant  was  entitled  to  a  reasonable  time 
after  the  arrival  of  the  vessel  to  receive  the  goods ;  and  the 
declaration  ought  to  have  alleged  that  the  plaintiff  was 
ready  and  willing  to  land  and  deliver  them  for  a  reasonable 
time  after  notice.  [Lord  Abinger,  C.  B. — It  is  consistent 
with  the  averments  in  this  declaration,  that  after  the  no- 
tice, and  within  the  period  allowed  to  the  defendant  to 
receive  the  goods,  the  plaintiff  may  have  retained  them.] 

Martin,  contra. — ^The  declaration  shews  that  the  plaintiff 
has  done  all  he  was  bound  to  do  under  the  contract.  The 
meaning  of  the  contract  is,  that  the  defendant  should  re- 
ceive the  goods  within  a  reasonable  time  after  notice  that 
the  vessel  had  arrived,  and  was  ready  to  discharge  her  cargo. 
The  plaintiff  shews  a  performance  by  him  of  that  contract, 
for  he  alleges  that  the  vessel  arrived  at  the  Commercial 
Dock,  and  that  he  was  ready  to  land  and  deliver  the  goods 
to  the  defendant,  whereof  the  defendant  had  notice;  yet 
that  he  neglected  and  refused  for  an  unreasonable  time  to 

(a)  2  M.  &  W.  91.  (/>)  6  Taunt  161 ;  1  Manh,  514. 

VOL.  «II.  0  0  M.  W. 
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Bxeh.  ofPieoif  receive  them.    The  fair  construction  of  that  allegation  is, 
1844 

-     that  the  plaintiff  remained  there  with  the  vessel  beyond  a 

Gkamobr  reasonable  time,  ready  and  willing  to  land  and  deliver. 
Dacev.  lAldersanj  B. — Does  readiness  import  willingness?]  The 
readiness  and  willingness  are  necessarily  to  be  inferred 
from  the  averment  that  the  defendant  neglected  and  re- 
fused, for  an  unreasonable  time,  to  receive  the  goods. 
[^Parke,  B. — ^That  allegation  means  no  more  than  that  he 
did  not  receive  them  in  a  reasonable  time.  If  a  readiness 
and  willingness  to  land  and  deliver  the  goods  for  a  reason- 
able time  is  a  condition  precedent,  must  not  the  plaintiff 
aver  performance  of  it  ?  It  is  perfectly  consistent  with  this 
declaration,  that  the  plaintiff  may  have  been  ready  on  a 
particular  day,  and  on  the  next  day  may  have  removed  the 
vessel  to  a  distance.  Alderson,  B. — ^It  may  be  that  the 
plaintiff  was  ready  on  the  day  when  he  gave  the  notice,  but 
that,  by  the  time  when  the  defendant  might  reasonably  be 
expected  to  receive  the  goods,  he  was  absent.  Without  an 
averment  of  continued  readiness  and  willingness,  there  is 
no  breach  of  contract.] 

Per  Cueiah, 

Leave  to  the  plaintiff  to  amend  on  pay- 
ment of  costs ;  otherwise 

Judgment  for  the  defendant. 
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Exch.  of  PUas, 
1844. 


Pelly,  Bart.,  v.  Ross.  jan,  17. 


Di 


rEBT,  by  the  deputy  master  of  the  Trinity  House,  Dept-  The  Ramtgate 

ford  Strond,  who  sued  ou  the  part  of  the  trustees  appointed  32  o«o.  3.  c' 

under  the  Eamsgate  Harbour  Acts,  (82  Geo.  3,  c.lxxiv;  ("pjierciruin 

87  Geo.  8,  c.  Ixxxvi;  55  Geo.  8,  c.  Ixxxiv),  to  recover  from  «'"  anddutief 

,  .  .  '  .on  vessels  en- 

the  defendant,  as  the  owner  of  two  British  vessels,  certam  tenng  or  pass- 
rates  and  duties  payable  by  the  defendant  to  the  use  of  the  i^J  exempts 

Plea,  that,  during  all  the  time  in  the  declaration  men-  to  or  from  the 

tioned,  the  defendant  was  an  inhabitant  of  the  town  of  wich,  and  be- 

Sandwich,  in  the  county  of  Kent,  and  that,  during  all  the  Inhlblfants*  of 

time  aforesaid,  the  said  vessels  in  the  declaration  men-  '*>«ttown.    in 

an  action  of 

tioned  belonged  to  and  were  the  property  of  the  defendant  debt  to  recover 

as  such  inhabitant ;  and  that,  upon  each  of  the  said  voyages  of  a  vessel  the 

in  the  declaration  mentioned,  the  said  vessels  were  bound  ^"J[*J  {hc^Jct* 

either  to  or  from  the  said  town  of  Sandwich,  and  the  de-  **»«  defendant 

__  1-,.,  Ti  1.  pleaded  a  plea 

fendant,  upon  each  of  the  said  voyages,  did,  according  to  which  brought 
the  provisions  of  the  said  act  of  Parliament  (a),  produce  thTexempUng 

clause : — Held, 
»  that  a  replica- 

(a)  The  32nd  Geo.  3,  c.  Ixxiv  2  shall  produce  a  certificate  under  the  ****"  ^f  "V""^ 

the  8th  section  whereof  imposes  hand  and  seal  of  the  mayor  of  the  was  improper, 

certain  rates  and  duties  on  vessels  town  and  port  of  Sandwich,  attest-  inasmuch  as 

entering  or  passing  the  harbour ;  ing  that  such  master,  or  other  per-             tA 

and  the  58th  provides,  "that  no-  son  &c.,  had  made  oath  before  him  denial  that  any 

thing  herein  contained  shall  ex-  the  said  mayor,  that  some  inhabi-  debt  became 

tend,  or  be  construed  to  extend,  to      Unt  or  inhabitants  of  the  said  town   ^"!  from  the 
•  .1-1  ,       .  1  *  defendant. 

charge  with  any  of  the  rates  and      is  or  are  the  owner  or  owners  of 

duties  thereby  granted  and  imposed,  the  whole  or  the  major  part  of  such 
any  ship  or  vessel  which  shall  be  ship  or  vessel ;  but  that  all  such 
bound  to  or  from  the  town  of  Sand-  ships  or  vessels  shall  and  may  pass 
wich,  in  the  said  county  of  Kent,  to  and  from,  by,  into,  and  out  of 
the  whole  or  the  major  part  of  the  said  harbour  of  Ramsgate,  with- 
which  ship  or  vessel  shall  belong  out  paying  any  of  the  said  rates 
to  or  be  the  property  of  any  of  the  and  duties,  anything  herein  con- 
inhabitants  of  the  said  town,  in  case  tained  to  the  contrary  thereof  in 
the  master,  or  otlier  person  having  any  wise  notwithstanding." 
the  charge  of  such  ship  or  vessel, 

oo2 
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Bxeh.  ^  Piioi,  such  a  Certificate  as  is  in  the  said  act  mentioned. — Verifi- 

1844.  ^ 

cation. 

Replication,  de  injuria. 

Special  demnrrer,  assigning  for  canse^  that  the  replication 
was  bad,  inasmuch  as  the  plea  did  not  contain  matter  of 
excuse  merely,  but  shewed  that  the  defendant  was  wholly 
exempt  from  the  payment  of  the  rates  and  duties  imposed 
by  the  said  act.— Joinder  in  demurrer  (a). 

Butt,  in  support  of  the  demurrer. — This  plea  does  not 
consist  of  matter  of  excuse,  but  is  in  denial  of  the  existence 
of  the  alleged  liability  at  any  time;  and  therefore  the  repli- 
cation de  injuria  is  improper :  Crogaie's  Case  (A);  SchUd  v. 
KUpin  (c),  Salter  v.  Purchell  (rf).  The  82  Geo.  8,  c.  Ixxiv, 
s.  68,  absolutely  exempts  from  duty  all  ships  bound  to  or 
from  the  town  of  Sandwich,  belonging  to  an  inhabitant  of 
that  town,  in  case  the  master  shall  produce  the  proper  cer- 
tificate of  ownership.  The  plea  brings  the  case  within  that 
section,  and  shews,  therefore,  that  the  debt  sued  for  never 
accrued.  [Lord  Abinger,  C.  B. — It  is  difficult  to  see  how 
de  injuri&  can  be  replied  here.  The  action  is  for  a  debt 
arising  under  an  act  of  Parliament,  and  the  plea  amounts 
to  a  denial  that  any  such  debt  arose  in  the  particular 
case.] — ^The  Court  then  called  on 

Peacock,  contr^. — The  plea  discloses  matter  in  excuse  of 
the  prim&  facie  liability  arising  under  the  8th  section  of 
the  act.  The  defendant  seeks  to  be  excused  from  his  prim& 
facie  liability  under  that  section,  by  bringing  himself 
within  the  exception  contained  in  the  58th.     [Lord  Abmr 


(a)  Another  ground  of  demur-  SaUer,  1  Q.B.  197;  1  G.&D.682. 

rer  assigned  was,  that  the  replica-  (6)  8  Rep.  66. 

tion  de  injuria  is  not  admissible  in  (c)  8  M.  &  W.  673. 

an  action  of  debt;  hut  this  point  (d)  \   Q.  B.  209;  1  O.  fr  D. 

was  not  argued.    See  PurcheU  v.  693. 
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ger^  C.  B. — ^The  plaintiff  must  shew  that  the  defendant  AceA.  ^  Pi^a#» 

\CkAA 

was  within  the  clause  imposing  the  duty:  but  here  he 
sues  in  a  case  in  which  no  duty  was  payable.]  In  haac  v. 
JPorror  (a)^  the  plaintiff  had  no  right  to  sue  on  the  bill^ 
by  reason  of  his  having  obtained  it  by^^fraud,  and  yet  the 
replication  de  injuria  was  held  good.  \PaTktj  B. — ^In  that 
case  the  plea  admitted  a  prim&  facie  liability  to  the  plain- 
tiff^ as  indorsee  of  the  bill^  but  shewed  that  the  plaintiff 
took  it  under  circumstances  which  excused  the  pajrment 
to  him.  But  here  the  plea  is  not  matter  of  excuse;  it 
amounts  in  fact  to  the  general  issue.  Alder^on,  B. — Sup* 
pose  the  exception  had  been  contained  in  the  same  clause 
which  imposed  the  duties ;  the  declaration  must  then  have 
shewn  that  the  plaintiff  was  not  within  it.] 

P£&  CuaiAH^ 

Leave  to  the  plaintiff  to  amend  on  pay- 
ment of  costs ;  otherwise 

Judgment  for  the  defendant, 
(a)  1  M.  &  W.  65. 
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Bjfth*  ofPleoi, 
1844. 

Jan.  24.  Heath  and  Others  v.  Durant. 

To  a  deciara-     AsSUMPSIT  on  a  policv  of  insurance  on  goods,  by  the 

tion  on  a  policy  ,  w  *^     * 

of  insurance  on  ship  Virtuosa  Maria  Aldina^  from  Geneva  to  the  Brazils^ 

Sie  iwui*8Upu-  «^^d  thence  to  the  coast  of  Africa,  stating  the  usual  stipu- 

tak?n  *ai*8ca  ^^^^^^  agaiust  takings  at  sea  or  arrest,  and  averring  a  loss 

or  arrest,  and  by  a  taking  uudcr  the  authority  of  the  Portuguese  govem- 

averring  a  loss 

by  arrest  and        mcut. 

fh^amror^ry  of  The  defendant  took  out  a  summons  for  leave  to  plead 
*h°Tf°  ?°*'*''  (amongst  others)  the  following  pleas : — first,  non  assump- 
■ougbt  to  plead  sit;  Seventeenth,  that  the  policy  was  made  and  subscribed 
and  also  Oie"  '  hy  the  defendant,  and  the  premium  paid  by  the  plaintiffs, 
ciai'''ieM-^i"  ^  ^^  *^®  declaration  mentioned,  on  a  certain  day,  to  wit. 
That  the  policy  the  15th  day  of  September,  1840;   and  at  the  time  of 

was  made  and  i  .         .^  •  ji        i«  i     r>  •  % 

subscribed  by  making  the  saiQ  policy,  and  of  paying  the  said  premium, 
andihe  pre!*''  and  in  Consideration  thereof,  it  was,  amongst  other  things, 
mium  paid  by     mutually  agreed  and  declared  between  the  defendant  and 

the  plaintiffs,  as  /    . 

in  the  deciara-  the  plaintiffs,  then  being  the  agents  of  &c.  in  that  behalf, 

on  a  certairT^  '  that  the  Said  policy,  and  the  risks  therein  insured  against, 

Ic!' w'd^atthe  ^^  i^^tended  so  to  be,  should  not  be  deemed,  taken,  or  uu- 

time  of  making  dcrstood  to  extend  to  or  include  capture,  seizure,  detention, 

the  said  policy  .  _       .  «  ,  . 

and  paying  the  arrests,  restraints,  or  detainments  of  any  kings,  pnnoes,  or 
imd  fn^consu*  People,  cxccpt  ouly  in  case  of  war;  and  that,  although  the 
deration  there-  g^id  vcsscl  was  arrested,  restrained,  and  detained,  as  in  the 

of,  It  was  ^  '^  '  '     ^ 

agreed  between  declaration  mentioned,  it  was  not  arrested,  restrained,  or 
and  the  plain-  detained  in  war.  Verification.  Eighteenth,  that  at  the 
8aTdpoiicy!*and  *^™®  ^^  *^®  making  of  the  policy  in  the  declaration  men- 

the  risks  there-  tioued,  to  wit.  On  the  15th  of  September,  1840,  in  consider- 
by  insured  '  '  tr  9         » 

against,  should 

not  be  taken  or  understood  to  include  capture,  except  in  case  of  war ;  and  that  the  ship  waa  not 
arrested  or  detained  in  war ;  2.  That  at  the  time  of  the  making  of  the  policy,  in  consideration 
that  the  defendant  would  subscribe  it,  and  the  plaintiffs  would  pay  the  premium,  it  was  by  a 
memorandum  or  slip,  by  consent  of  the  parlies  annexed  to  the  policy  and  made  part  thereof, 
declared  and  agreed  that  the  policy  should  extend  to  capture  in  case  of  war  only ;  and  that  the 
arrest  and  detention  of  the  vessel  in  the  declaration  mentioned  was  not  in  case  of  war. 

The  Court  disallowed  these  pleas,  on  the  ground  that  the  facts  pleaded  in  them  might  be  given 
in  evidence  under  the  plea  of  non  assumpsit. 
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ation  that  the  defendant  would^  at  the  request  of  the  Etek.  rf  PitM, 


plaintiffs  as  such  agents  as  aforesaid,  make  and  subscribe 
the  said  policy,  and  the  plaintiffs,  as  such  agents,  would 
pay  to  the  defendant  the  said  premium,  it  was  in  and  by 
a  certain  memorandum,  to  wit,  a  certain  slip,  by  consent 
of  the  said  parties  then  annexed  to  the  said  policy,  and  by 
such  consent  made  part  thereof,  declared  and  agreed  be- 
tween the  defendant  and  the  plaintiffs,  as  such  agents  as 
aforesaid,  amongst  other  things,  that  the  said  policy  should 
be  against  and  extend  to  British  as  well  as  foreign  capture, 
seizure,  and  detention,  and  the  consequences  of  any  at- 
tempt thereof,  but  only  in  case  of  war ;  and  that  the  said 
arrest,  restraint,  and  detention  of  the  said  vessel,  in  the 
declaration  set  forth,  was  not  in  case  of  war.  Verifica- 
tion. 

These  two  latter  pleas  were  struck  out  by  Roffe,  B.,  at 
Chambers,  on  the  ground  that  the  facts  stated  therein 
might  be  given  in  evidence  under  the  general  issue. 

Erie  now  moved  for  a  rule  to  shew  cause  why  that  order 
should  not  be  rescinded,  and  the  above  pleas  allowed  to  be 
pleaded.  This  vessel  was  in  fact  taken  by  the  authority  of 
the  Portuguese  government,  in  time  of  peace,  on  the  al- 
leged ground  of  her  being  concerned  in  the  slave-trade.  If 
then  the  memorandum  is  to  be  taken  as  part  of  the  policy, 
the  underwriters  clearly  are  not  liable ;  and  all  that  they 
desire  is,  that  they  may  be  secure  of  not  being  shut  out 
from  that  defence.  Now  it  may,  perhaps,  be  said,  that,  in- 
asmuch as  the  new  rules  of  pleading  specifically  declare 
that,  in  an  action  on  a  policy  of  insurance,  the  plea  of  non 
assumpsit  shall  only  put  in  issue  "  the  subscription  to  the 
alleged  policy,^'  the  defendant  will  not  be  at  liberty,  under 
that  plea,  to  go  into  evidence  of  the  fact  that  it  was  agreed 
between  the  parties  at  the  same  time  that  the  policy  was 
executed,  but  by  a  separate  slip,  that  it  should  be  sub- 
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Bxek.  qf  Piea9,  ject  to  certahi  material  stipulations,  not  expressed  in  the 
policy  itself;  which  is  the  effect  of  these  two  pleas. 
[Piorke,  B. — If  the  slip  is  contemporaneous^  it  forms  part 
of  the  policy.]  It  is  pleaded  as  being  a  contemporaneous 
agreement,  and  as  having,  by  the  consent  of  the  parties, 
formed  part  of  the  policy.  [Lord  Abinger,  C.  B. — ^That 
clearly  would  fall  within  the  general  issue.  The  subscrip- 
tion of  the  underwriters  to  the  policy  is,  no  doubt,  the  is- 
sue; but  it  is  not  a  subscription  of  the  policy  set  forth  in 
the  declaration,  unless  that  be  the  real  policy,  and  the 
whole  of  it.  Alderstm,  B. — ^It  is  an  agreement  in  the 
nature  of  a  policy,  but  proved  by  two  pieces  of  paper.]  If 
the  defendants  have  the  advantage  of  this  defence  at  the 
trial  under  the  general  issue,  the  purpose  of  this  applica- 
tion is  answered. 


Lord  Abinger,  C.  B. — I  think  it  arises  best  upon  the 
general  issue.  It  will  be  a  question  for  the  jury  whether 
the  memorandum  formed  part  of  the  original  contract  or 
not. 

Parke,  B. — ^If  there  was  an  qfter  stipulation,  by  which 
both  parties  agreed  to  vary  the  original  policy, — ^the 
defendants  having  been  already  bound  by  the  policy  in 
its  original  terms, — by  substituting  a  different  definition  of 
capture,  then  it  would  be  proper  to  make  that  the  sub- 
ject of  a  special  plea,  viz.,  that,  after  the  agreement  in  the 
declaration  mentioned,  a  new  agreement  was  entered  into, 
by  which  the  policy  was  altered  so  far  as  relates  to  the 
term  capture :  but  if  it  was  a  contemporaneous  agreement, 
and  so  formed  part  of  the  policy,  the  general  issue  is 
clearly  sufficient. 

Alderson,  B. — The  defendants  ought  not  to  plead  spe- 


HILARY    TERM^    7  VICT.  441 

dallyi  unless  they  mean  to  shew  two  things^  that  is  to  saj^  iSxe*.  o/  PUai, 
the  original  policy,  and  afterwards  the  alteration.  > ,^J*^ 

HSATB 

GvRNBT,  B.,  concurred.  Durant. 

Rule  refused. 


Barker  v.  St.  Quintin,  Esq.  j.     „„ 

J.  BJBSPASS  for  false  imprisonment.     Special  plea,  jus-  Trespus  for 

tifying  the  trespass  under  a  writ  of  ca.  sa.  sued  out  against  ment.™  piea?* 

the  plaintiflf  on  a  judgment  for  £40,  recovered  by  one  M.  {^ipiJ"^„*Ser 

Finn  in  the  Court  of  Queen's  Bench,  and  directed  to  the  •  ^^t  of  cb. 

ttUf  directed 

defendant  as  sheriff  of  Yorkshire.  to  the  defend- 

B«plication,  that,  after  the  delivery  to  the  defendant  of  and^ued^^^t' 
the  said  writ  of  capias,  and  before  the  execution  thereof^  by  one  f.  on  • 

'^  judgment  m  the 

to  wit,  on  &c.,  the  said  M.  Finn,  by  his  certain  deed  of  re-  Qaeen's  Bench, 
lease,  sealed  with  his  seal,  and  now  shewn  to  the  Court  that  before'^the 
here,  remitted,  released,  and  for  ever  discharged  the  now  iJJ^*rJd"/ex- 
plaintiff  from  the  action  in  the  said  writ  mentioned,  and  «cuted,  f.  re- 

'^  '  leased  the  debt, 

'*  and  gave  no- 
tice to  the  defendant  of  the  release,  and  thereby  then  discharged  and  forbad  the  defendant  from 
executing  the  said  writ."  Rejoinder,  that  T.,  an  attorney  of  the  Court  of  Queen's  Bench,  was 
reuined  by  F.  to  prosecute  an  action  of  debt  in  the  Court  of  Exchequer  against  the  now  plain- 
tiff, upon  the  terms,  that  when  judgment  should  be  recovered  therein,  the  said  T.,  as  such 
attorney,  should  have  a  lien  thereon  for  his  fees  ;  that  Judgment  had  been  recovered  therein, 
and  that,  while  the  fees  Were  unpaid,  and  before  the  making  of  the  release,  it  was  corruptly  and 
fraudulently  agreed  between  the  now  plaintiff  and  F.,  for  the  purpose  of  defrauding  T.  of  his 
lien,  that  F.  should  execute  a  release  of  the  Judgment,  and  that,  in  pursuance  of  such  agreement, 
F.  executed  the  release  in  the  replication  mentioned ;  that  afterwards,  the  defendant,  having 
notice  of  the  premises,  did,  at  the  request  of  T.,  as  such  attorney,  execute  the  writ  in  the  plea 
mentioned,  and  committed  the  trespass  modo  et  formft : — Held,  on  special  demurrer  to  the 
rejoinder,  that,  an  attorney's  lien  on  a  Judgment  being  merely  a  claim  to  the  equiuble  interfer- 
ence of  the  Court  to  have  the  Judgment  held  as  a  security  for  his  costs,  he  has  no  authority  over 
the  execution  of  a  writ  of  ca.  sa.,  so  as  to  carry  it  into  effect  against  the  order  of  the  plaintiff, 
even  though  the  plaintiff  and  defendant  should  collude  to  deprive  him  of  his  lien. 

Heldt  abo,  that,  after  a  direction  of  the  plaintiff  not  to  execute  a  writ  of  ca.  sa.,  the  sheriff,  if  he 
does  so,  becomes  a  trespasser ;  so  also,  if  he  detain  the  defendant  after  notice  from  the  plaintiff 
that  he  has  released  the  debt. 

Sembie,  that  the  replication  would  have  been  bad  on  special  demurrer,  for  not  shewing  un- 
ambiguously that  the  plaintiff  expressly  directed  the  sheriff  not  to  execute  the  writ. 

8«nJbU,  also,  that  the  rejoinder  ought  to  have  averred  that  T.  signed  the  roll  of  this  Court,  in 
pursuance  of  the  stat.  1  &  2  Vict.  c.  45. 

A  debt  of  record  may  be  discharged  by  a  release  under  seal. 
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BMh.  o/PUas,  from  the  said  jadgment,  and  from  all  executions  thereupon 

.   ^     ^     or  in  respect  of  the  said  judgment,  and  from  all  suits, 

Barkbr       debts,  sum  and  sums  of  money,  actions  and  causes  of  ac- 

St.  Quintin.  ^^^*  damages,  judgments,  executions,  claims  and  demands 
whatsoever,  which  the  said  M.  Finn  then  had  against  the 
now  plaintiff  [prout  patet] ;  that,  after  the  delivery  of  the 
said  deed  of  release  by  the  said  M.  Finn,  and  before  the 
execution  of  the  said  writ,  and  before  the  committing  of 
the  trespasses  &c.,  to  wit,  on  &c.,  the  said  M.  Finn  gave 
notice  to  the  defendant  of  the  said  release^  and  thereby  then 
discharged  and  forbad  the  defendant  from  executing  the  said 
writ,  or  from  levying  or  executing  against  the  body  of  the 
now  plaintiff  upon  or  in  respect  of  the  said  judgment,  or 
otherwise  howsoever ;  that,  after  such  notice,  and  whilst 
the  defendant  had  full  knowledge  of  the  premises,  and 
whilst  the  said  release  was  in  full  force  and  effect,  to  wit, 
on  &c,  the  defendant,  of  his  own  wrong,  and  under  colour 
and  pretence  of  the  said  writ,  committed  the  said  several 
trespasses,  in  manner  and  form  as  in  the  declaration  men- 
tioned.   Verification. 

The  rejoinder  set  out  the  release  on  oyer,  and  stated, 
"  that  before  the  said  time  when  &c.,  and  after  the  15th 
day  of  July,  1837,  to  wit,  on  the  1st  July,  1842,  J.  Thomp- 
son, being  an  attorney  of  the  Court  of  Queen's  Bench,  as 
such  attorney,  was  retained  by  the  said  M.  Finn  to  com- 
mence, prosecute,  and  conduct  an  action  of  debt  in  the 
Court  of  Exchequer,  at  the  suit  of  M.  Finn,  against  the 
now  plaintiff,  for  the  recovery  of  a  certain  debt  which  the 
said  M.  Finn  then  claimed  to  be  due  and  owing  to  him 
from  the  now  plaintiff,  for  certain  fees  and  reward  to  be 
therefore  paid  by  the  said  M.  Finn  to  the  said  J.  Thomp- 
son, and  upon  the  terms,  that  when  judgment  should  be 
recovered  in  the  said  action  of  debt  against  the  now  plain- 
tiff, the  said  J.  Thompson,  as  such  attorney  as  aforesaid, 
should  have  a  lien  on  the  said  judgment  for  the  amount  of 
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the  said  fees  and  reward  which  should  be  due  from  and  Bjrck.  rf  Phot, 
payable  by  the  said  M.  Finn  to  the  said  J.  Thompson^  for  ' 

and  in  respect  of  his  having  so  commenced  and  prosecuted 
the  said  action  of  debt,  which  said  lien  was  in  full  force  at 
the  time  of  the  making,  sealing,  and  delivering  the  said 
deed  of  release,  and  of  the  making  of  the  agreement  here- 
inafter mentioned/'  It  then  stated,  that  J.  Thompson,  as 
such  attorney,  and  in  pursuance  of  such  retainer,  and  upon 
the  terms  aforesaid,  commenced  and  prosecuted  an  action 
of  debt  in  the  Court  of  Exchequer  at  the  suit  of  M.  Finn 
against  the  plaintiff,  and  that  such  proceedings  were  there- 
upon had,  that  M.  Finn  recovered  judgment  thereon  [prout 
patet  per  recordum];  that  M.  Finn  became  indebted  to  J. 
Thompson  in  the  sum  of  £100,  for  fees  and  reward  due 
and  payable  to  J.  Thompson  in  respect  of  his  having  com- 
menced and  prosecuted  the  said  action  of  debt,  which  sum 
was  wholly  due  and  unpaid  at  the  time  of  the  making  of  the 
agreement  thereinafter  mentioned,  and  of  the  sealing  and 
delivery  of  the  said  deed  of  release,  of  which  the  defendant 
had  notice ;  that,  while  such  fees  and  reward  remained  un- 
paid, and  the  said  judgment  was  in  full  force  and  unsatis- 
fied, and  the  said  lien  was  in  full  force,  and  before  the 
making,  sealing,  or  delivering  of  the  said  deed  of  release, 
to  wit^  on  &c.,  it  was  corruptly  and  fraudulently  agreed  by 
and  between  the  now  plaintiff  and  the  said  M.  Finn,  for 
the  purpose  of  depriving  the  said  J.  Thompson  of  the  be- 
nefit of  the  said  lien,  and  of  defrauding  him  of  the  said 
amount  of  fees  and  reward  so  due  and  payable  to  him,  that 
the  said  M.  Finn  should  by  a  deed  of  release,  to  be  by  him 
for  that  purpose,  made,  sealed,  and  delivered,  release  the 
now  plaintiff  from  the  said  judgment,  and  from  all  execu- 
tions upon  or  in  respect  of  the  same.  Averment,  that  M. 
Finn,  in  pursuance  of  the  said  corrupt  and  fraudulent 
agreement,  made,  sealed,  and  delivered  the  said  release  in 
the  replication  mentioned,  for  the  purpose  of  depriving 
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E*eh.  of  Pleas,  the  Said  J.  Thompson  of  the  benefit  of  the  said  lien,  and  of 
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*  -    defrauding  him  of  the  amount  of  the  said  fees  and  reward ; 

Barxsr      that  afterwards  the  defendant,  haying  notice  of  the  pre- 

St.  Qu'iMTix.  mises,  did,  at  the  request  of  J.  Thompson  as  such  attorney, 

execute  the  said  writ  in  the  plea  mentioned,  and  in  so 

doing  committed  the  trespasses,  modo  et  formA.   Verifica- 

tion. 

Special  demurrer,  assigning  for  causes,  that  the  rejoinder 
did  not  shew  that  the  said  J.  Thompson  had  any  valid  or 
legal  lien  on  the  said  judgment,  so  as  to  entitle  him  to 
such  fees  and  reward,  and  so  as  to  authorize  the  defendant, 
at  the  request  of  the  said  J.  Thompson  as  such  attorney, 
to  execute  the  writ  after  the  said  M.  Finn  had  dischai^ed 
and  forbidden  the  defendant  firom  executing  the  same. 
Joinder  in  demurrer. 

Pashley,  in  support  of  the  demurrer. — This  rqoinder  is 
bad  on  several  grounds.  First,  Thompson  is  not  shewn  to 
be  such  an  attorney  as  could  have  any  lien  on  a  judgment 
recovered  in  this  Court.  The  stat.  1  &  2  Vict.  c.  45,  after 
reciting  the  1  Vict.  c.  56,  and  that ''  it  is  expedient,  in  order 
to  secure  the  jurisdiction  of  the  said  Courts  over  the  attor- 
ney's practising  therein,  to  have  a  record  in  each  Court  of 
the  admission  of  attomies,''  enacts, ''  that,  after  the  first 
day  of  November,  1838,  any  person  entitled  to  be  admitted 
an  attorney  of  any  of  the  said  Courts  at  Westminster  shall, 
after  being  sworn  in  and  admitted  as  an  attorney  of  any 
one  of  the  said  Courts,  be  entitled  to  practise  in  any  other 
of  the  said  Courts,  upon  signing  the  roll  of  mch  Court,  and 
not  otherwise^  in  like  manner  as  if  he  had  been  sworn  in 
and  admitted  an  attorney  of  such  Court.''  Now,  Thomp- 
son is  not  shewn  to  have  signed  the  roll  of  this  Court :  the 
rejoinder  only  alleges  that,  after  the  15th  day  of  July«  1837, 
(the  day  on  which  the  1  Vict.  c.  56,  received  the  royal  as- 
sent), he  was  an  attorney  of  the  Court  of  Queen's  Bench, 
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inferring  that  thereby  alone  he  became  entitled  to  practise  Exeh.  ofPUas, 
in  this  Court.  v^li^ 

Secondly^  an  attorney  has  no  lien  on  the  body  of  his  Barkbb 
debtor.  Martin  v.  FirancU  (a)  is  an  authority  in  point,  st.  Quimtiw. 
There  the  plaintiff's  attorney  directed  the  sheriff's  officer, 
who  had  arrested  the  defendant,  not  to  let  him  go  at  large 
without  an  express  consent  from  him,  the  attorney,  as  he 
had  a  lien  for  his  costs ;  the  sheriff's  officer,  by  the  authority 
of  the  plaintiff,  but  without  the  attorney's  consent,  let  the 
defendant  go  at  large ;  and  it  was  held  that  the  sheriff  was 
not  liable  to  the  attorney  for  his  costs.  So,  in  Marr  v. 
Smith  (6),  where  the  plaintiff,  after  judgment,  settled  the 
action  with  the  defendant,  and  employed  a  new  attorney  to 
enter  up  satisfaction  on  the  record,  it  was  held  that  the 
defendant  was  entitled  to  be  discharged  out  of  custody 
under  the  ca.  sa.,  although  the  lien  of  the  plaintiff's  attor- 
ney had  not  been  satisfied.  There  Holroyd,  J.,  says  ex- 
pressly:— ''  The  plaintiff's  attorney  has  no  lien  on  the  person 
of  the  defendant.  As  soon  as  judgment  is  obtained,  his 
power  is  at  an  end  also.  It  is  true  that  he  has  a  lien  for 
his  costs,  and  that  the  Court  will  assist  him  to  make  the 
subject-matter  recovered  by  the  judgment  available  for 
that  purpose;  but  they  wiU  go  no  further."  fVy there  v. 
Henley  (c)  is  expressly  in  point.  There  the  circumstances 
were  precisely  the  same  as  in  the  present  case,  and  the 
Court  held  that  the  sheriff  was  liable  in  trespass.  [Parke, 
B. — ^No  doubt  a  lien  is  a  matter  entirely  for  the  equitable 
jurisdiction  of  the  Court.]  There  are  abundant  authorities 
to  shew  that  the  authority  of  the  attorney  determines  with 
the  judgment,  and  that  the  defendant  can  only  be  kept  in 
custody  until  the  plaintiff  is  satisfied  his  debt  and  costs : 
Ktzh.  Abr.,  "Attorney,"  pi.  95;  RoU.  Abr.,  "Attorney," 


(a)  2  B.  &  Aid.  402 ;  1  Chit.  R.  {b)  4  B.  &  Aid.  466. 

241.  (c)  Cro.  Jac.  379;  3  Bulst.  96. 
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iSidb.  rfPUM,  (M);  T^fping  7.JohMon{a),  Crazier  y.  Pilling  {b)^  Slack" 
^®^^'  ford  Y.  Austen  {c),  Savory  v.  Chapman  (d).  The  cases  in 
which  the  Court  has  interposed  to  enforce  the  attorney's 
lien  shew  clearly  that  it  is  merely  an  application  to  the 
equitable  jurisdiction  of  the  Court :  Welsh  v.  Hole  {e). — 
The  Court  then  called  on 

Martin,  contrk. — ^The  replication  is  bad.  It  relies  on  this 
matter  as  making  the  sheriff  a  trespasser^  that  after  the  de- 
liTcry  of  the  writ  to  him^  a  release  under  seal  was  executed 
by  the  creditor^  and  that  he  had  notice  thereof.  But  those 
facts  afford  no  answer  to  the  plea.  There  are  by  law  three 
species  of  obligation ;  firsts  by  record;  secondly^  by  deed 
or  specialty ;  lastly,  by  simple  contract.  And  in  order  to 
discharge  a  contract,  there  must  be  an  instrument  of  an 
equally  high  nature  with  the  contract  itself.  A  release 
under  seal,  therefore,  has  of  itself  no  operation  on  a  judg- 
ment, and  the  only  mode  of  relief  from  it  is  by  audit& 
querel&.  In  Shep.  Touch.  323,  it  is  said,  ^^  If  a  charge 
or  duty  grow  by  record,  the  discharge  or  release  thereof 
must  be  by  record  also.  And  if  it  grow  by  writing,  the 
discharge  and  release  must  be  by  writing;  also,  nihil  est 
magis  rationi  consentaneum,  quam  eodem  modo  quodque 
dissol?ere  quo  conflatum  est.  And  therefore  a  duty  growing 
by  verbal  agreement  may,  in  some  cases,  be  released  by  word, 
without  writing.'^  On  the  same  principle  it  was  held,  in 
Rex  V.  Bingham  (/),  that  the  condition  of  a  recognizance 
returned,  filed,  and  inrolled  as  of  record,  cannot  be  varied 
by  rule  of  Court.  [Parke,  B. — This  question  all  turns  on  the 
construction  to  be  put  upon  the  averment  in  the  replication, 
that  Finn  gave  the  defendant  notice  of  the  release,  ''and 

(a)  2  Bos.  &  P.  357.  (d)  11  Ad.  &  E.  829 ;  8  P.  & 

(b)  4  B.  &  Cr.  26 ;  6  D.  &  R.  D.  604. 
129.  (e)  1  Dougl.  237. 

(c)  14  East,  468.  (/)  3  Y.  &  J.  101. 
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thereby  discharged  and  forbad  the  defendant  from  execut-  Bxeh.  rf  PUat, 


1844. 


ing  the  writ/'  If  "  thereby''  means  that  by  the  same  notice 
he  desired  the  sheriff  to  discharge  the  plaintiff,  it  gives  the  BABKn 
go-by  to  your  argument.]  It  is  submitted  that  even  such  St.  Quintin. 
notice  was  invalid  for  the  purpose  of  making  the  defendant 
a  trespasser.  In  Wythers  v.  Henley,  the  plaintiff  was  not  in 
execution  on  a  ca.  sa.,  but  on  a  latitat  only,  as  appears  from 
the  report  in  Croke.  In  the  report  in  Bulstrode,  it  is  only 
stated  in  the  commencement  of  the  case,  "the  plaintiff 
being  taken  by  the  sheriff,  and  in  execution  at  the  suit 
of  another,"  &c. :  but  Lord  Coke  says  expressly,  ''  this  is 
only  ad  respondendum."  The  latitat  was  mere  process 
for  bringing  the  defendant  into  Court;  the  bill  was  the 
commencement  of  the  action ;  and  a  release  between  the 
issuing  of  the  latitat  and  of  the  bill  would  be  a  bar  to  the 
action,  not  merely  to  the  further  maintenance  of  it.  Un- 
doubtedly cases  are  to  be  found  in  the  books  from  which 
it  would  appear  that  a  release  took  effect  upon  a  judgment, 
and  it  is  so  stated  by  Mr.  Preston  in  his  edition  of  Shep- 
pard's  Touchstone,  p.  822 ;  but  on  looking  into  the  old 
authorities,  it  will  be  seen  that  the  correct  mode  of  taking 
advantage  of  the  release  was  by  auditft  querel&,  which 
was  a  species  of  equitable  action,  whereby  the  Courts  gave 
the  authority  of  a  record  to  matter  in  pais.  Sometimes  the 
same  thing  was  directed  to  be  done  by  an  issue,  but  the 
proper  course  whs  by  audita  querelft :  see  Fitsh.  N.  B.,  Au- 
ditA  QuereU,  105  b,  and  104  i,  1. ;  2  Saund.  147  a.  [Lord 
Abinffer,  C.  B. — In  modem  times  the  Courts  afford  relief  on 
motion.] 

Secondly,  the  true  construction  of  the  replication  is, 
that  merely  by  giring  notice  to  the  HheriSofthe  release, 
Finn  authorised  the  discharge  of  the  plaintiff.  There  is 
no  allegation  of  an  express  direction  to  discharge  him. 
[Parke,  B. — They  would  say,  that  the  words  "thereby 
then  discharged  and  forbad  the  defendant  from  executing 
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Eteh.  of  Pieai,  the  sdd  Wilt/'  bouiid  them  to  prove  not  merely  notioe^  but 
an  express  direction  to  discharge  the  phiintiff.] 

Then,  thirdly,  even  snch  an  express  direction  is  not 
sufficient  to  make  the  sheriff  liable  in  trespass  for  after* 
wards  executing  the  writ  He  might  be  excused  thereby 
for  not  executing  it,  but  he  is  not  a  trespasser  if  he  does. 
The  sheriff  does  not  derive  his  authority  from  the  party; 
he  is  the  officer  of  the  law,  acting  under  the  direction  of 
the  Court,  and  is  in  no  way  the  agent  of  the  plaintiff  in 
the  action,  nor  bound  to  take  notice  of  his  directions  in 
contradiction  to  those  of  the  Court.  The  plaintiff  may 
issue  a  supersedeas,  but  the  sheriff  cannot  be  a  trespasser 
for  going  on  to  do  that  which  the  writ  expressly  commands 
him  to  do.  [Ptxrke,  B. — ^The  sheriff  is  not  bound  to  execute 
a  writ  which  is  not  delivered  to  him  to  be  executed  in  due 
form  of  law.  And  after  a  countermand  by  the  plaintiff 
before  the  execution  of  the  writ,  it  is  no  longer  in  the 
hands  of  thft  sheriff  to  be  executed  in  due  form  of  law.] 
When  the  writ  has  once  come  to  the  hands  of  the  sheriff, 
he  must  do  with  it  that  which  the  law  directs.  [Parke, 
B. — ^Not  if  it  be  accompanied  with  a  direction  not  to  exe- 
cute it.  Lord  AUnger,  C.  B. — Can  you  make  out  the 
sheriff  to  be  other  than  a  trespasser  for  making  an  arrest 
against  the  will  of  the  person  who  alone  can  complain  of 
his  not  doing  it?]  Suppose  a  capias  delivered  to  the 
sheriff  for  the  purpose  of  fixing  bail,  in  which  case  express 
directions  are  given  not  to  execute  the  writ,  if  the  defend- 
ant came  voluntarily  and  insisted  on  surrendering  himself 
to  the  sheriff  in  discharge  of  his  bail,  would  not  the  sheriff 
be  bound  to  take  him,  and  could  it  be  said  that  such  a 
taking  was  a  Mse  imprisonment  ?  [Lord  Ahmger,  C.  B.-^ 
Not  where  the  defendant  assents  to  it.]  A  person  cannot 
assent  to  his  own  imprisonment,  ClarVs  case  (a),  and  there- 
fore leave  and  license  is  a  bad  plea  to  an  action  for  false 

(a)  6  Rep.  64. 


HILARY   TERM,   7  VICT.  440 

imprisonment;  Bnll.N.P.18.  The C!oart of  Qneen'a Bench  ««?*.  •/  w*«, 
has  recently  decided^  that  where  a  ca.  sa.  is  lodged  with  - 

the  sheriff  in  order  to  fix  the  bail^  and  the  principal  snr-  Baubr 
renders  himself  and  is  thereupon  arrested^  the  sheriff  is  St.  Quintin. 
bound  to  take  him^  and  is  therefore  entitled  to  his  pound- 
age. Magnay  v.  Monger  (a).  The  only  case  to  be  found 
bearing  directly  on  this  question  is  that  of  Wythers  t. 
Henley^  in  which  the  arrest  was  on  mesne  process.  As 
soon  as  this  writ  of  execution  was  delivered  to  the  sheriff 
to  be  executed^  the  party  was  functus  ofBcio,  and  any 
direction  by  him  was  inoperative. 

Lastly,  the  attorney  has  still  a  lien  for  his  costs,  for  this 
release,  which  was  intended  to  deprive  him  of  the  benefit 
of  the  judgment,  was  fraudulent  and  void.  Fraud  vitiates 
all  transactions,  as  well  judicial  as  others:  Com.  Dig.,  Covin; 
Fermor^s  case  (&).  [Lord  Abinger,  C.  B. — Supposing  the 
deed  is  a  fraud  on  the  attorney,  how  can  he  take  advantage 
of  it  here?  he  is  no  party  to  the  issue.]  If  there  be  a 
judgment,  and  the  plaintiff  in  the  action,  for  the  sole  pur- 
pose of  defrauding  the  attorney,  direct  the  sheriff  to  dis- 
charge the  defendant,  is  that  a  valid  act?  [Parke,  B. — 
The  attorney  may  apply  to  the  Court  for  equitable  relief. 
You  cannot  put  him  in  a  better  situation  than  if  he  had 
told  the  sheriff  not  to  discharge  the  defendant.  Would 
that  have  authorized  his  detaining  him  in  custody,  after 
the  plaintiff  had  directed  him  to  discharge  him  ?] 

Lord  Abinobr,  C.  B. — The  best  point  which  Mr.  Martin 
has  made  is  the  first,  which  he  has  supported  with  much 
ingenuity,  when  he  argues  that  the  replication  is  not  good, 
because  nothing  can  be  a  discharge  of  a  judgment,  but 
either  satisfaction,  or  some  instrument  of  as  high  a  nature. 
But  the  mass  of  learning  which  he  has  brought  before  the 
Court  with  so  much  clearness  is  beside  the  present  qnes- 
tion,  which  is,  whether  or  not  the  sheriff  was  bound  to 

(a)  1  Meriv.  &  D.  24.  (b)  3  Rep.  77. 
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the  action.  If  there  is  any  objection  to  the  replication  as 
Bahub  being  ambiguous^  that  could  only  be  taken  adyantage  of  on 
St.  QuiNTiir.  qpecial  demnrrer.  It  states^  that  Finn  (the  plamtiff  in  the 
former  action)  gave  notice  to  the  defendant  of  the  release, 
and  thereby  discharged  and  forbad  the  defendant  from 
executing  the  writ.  We  cannot  say  that  this  is  not  an 
allegation  that  the  sheriff  had  notice  not  to  execute  the 
writ:  the  words,  '^thereby  then  discharged  and  forbad 
him/'  mean,  forbad  him  under  those  circumstances.  If 
there  had  been  a  special  demurrer,  pointing  out  the  nneer- 
tainty  of  this  statement,  we  might,  perhaps,  have  thought 
that  there  was  something  in  the  objection,  but  on  general 
demurrer  there  is  a  sufficient  averment  of  notice  from  the 
plaintiff  that  he  had  given  a  release  and  disehaiffe,  which 
is  sufficient.  Therefore  the  facts  stand  thus :  that  after 
the  suing  out  of  the  writ  of  ca.  sa.,  the  plaintiff  Finn  gave  a 
release  to  the  defendant,  and  told  the  sheriff,  <'  I  have  given 
a  release,  you  must  not  go  on  to  execute  the  writ.''  If  he 
does  go  on  notwithstanding,  he  is  a  trespasser.  It  is  true 
that  the  sheriff  is  an  officer  of  the  Court,  but  the  Court 
appoints  him  to  do  the  plaintiff  a  service,  and  will  not  put 
him  in  motion  unless  at  the  instance  of  the  plaintiff.  It 
is  the  plaintiff  who  is  the  party  to  give  the  sheriff  notice  to 
do  or  not  to  do  anything.  If  it  were  otherwise,  the  sheriff, 
upon  every  writ  delivered  to  him,  would  be  bound  to  pro- 
ceed in  extremis,  until  the  party  was  brought  into  Court. 
The  case  in  Bulstrode  is  a  decided  authority  in  point. 
There  the  only  question  was,  whether  the  sheriff  knew  him 
to  be  the  plaintiff  who  gave  notice  of  the  release;  and  the 
Court  say,  if  he  did  not  know  it,  he  ought  to  have  pleaded 
that  fact.  The  universal  practice  ever  since  that  time  has 
been  to  treat  the  sheriff,  in  this  respect,  as  the  mere  agent 
of  the  plaintiff.  In  the  case  referred  to,  the  replication 
was  held  bad,  on  the  express  ground  that  the  sheriff  had 
no  right  to  detain  a  defendant  after  notice  from  the  plaintiff 
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that  the  defendant  was  released.    There  might  be  dream-  Bjtek.  of  PUa», 
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stances  to  entitle  the  attorney  to  come  before  the  Court,  '  ^ 

and  ask  it,  in  the  exercise  of  its  equitable  jurisdiction,  to       Babkm 

give  him  relief;  but  there  is  nothing  here  which  shews  that   St.  Quiirrnr. 

the  defendant  ought  to  be  detained  in  custody. 

Parks,  B. — ^It  seems  to  me  that  the  rejoinder  is  clearly 
bad.    The  lien  which  an  attorney  is  said  to  have  on  a  judg- 
ment (which  is,  perhaps,  an  incorrect  expression)  is  merely 
a  claim  to  the  equitable  interference  of  the  Court  to  have 
that  judgment  held  as  a  security  for  his  debt.    The  doctrine 
of  an  attorney's  lien  on  a  judgment  was  first  established  in 
the  case  of  Welsh  v.  Hole,  where  it  was  held  that  an  attorney 
has  a  lien  cm  money  of  his  cUent  in  his  hands,  and  that  he 
may  retain  the  amount  of  his  bill ;  and  that  if  the  plaintiff 
gave  notice  to  the  defendant  not  to  pay  the  money  to  the 
attorney,  the  Court  would  probably  assist  him  by  compel- 
ling the  defendant  to  pay  the  money  over  again.     But  the 
attorney  is  not  the  dominue  litis,  so  as  to  marshal  the  pro- 
ceedings on  the  judgment  or  the  execution  as  he  may  think 
fit    The  rejoinder  amounts  to  this:  that  after  judgment 
the  attorney  has  an  authority  over  the  execution,  and  has 
a  right  to  canry  it  into  effect  against  the  order  of  the  plain- 
tiff, because  the  plaintiff  and  defendant  have  colluded  to- 
gether to  defeat  the  lien  which  he  has  in  respect  of  his  costs. 
It  is  perfectly  dear  that  he  has  no  such  right.    If  he  is  to 
obtain  rn  any  way  the  firuits  of  that  judgment,  it  must  be 
by  an  application  to  the  equitable  jurisdiction  of  the  Court. 
The  rejoinder  is  therefore  bad.  Then  comes  the  question  as 
to  the  replication,  with  respect  to  which  I  have  had  some 
doubt.    If  there  had  been  a  special  demurrer,  I  am  not 
sure  that  the  replication  would  not  have  been  held  bad* 
It  eontaine  an  allegatioa,  that  before  the  committing  of  the 
trespasses,  Finn  gave  notice  to  the  defendant  of  the  release, 
and  thereby  then  dischai^ed  and  forbad  the  defendant 
from  executing  the  writ,  or  from  levying  and  executing  it 
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Bf%.  y  Pleas,  against  the  body  of  the  plaintiJDT.  If  that  only  meant  tiiat 
^  V  *  *>  the  discharge  was  the  legal  consequence  of  the  release,  the 
^^^^*^  replication  would  be  bad^  for  it  is  questionable  whether 
9r.  QuwTix.  the  sheriff  would  be  a  trespasser  by  afterwards  arresting 
the  defendant.  But  the  replication  is  susceptible  of  an- 
other construction^  which  appears  to  me  to  be  the  true  one, 
namely,  that  not  only  did  the  plaintiff  give  notice  of  the 
release,  but  also  expressly  forbad  the  defendant  firom  exe- 
cuting the  writ.  If  an  issue  had  been  taken  on  that  alle- 
gation, the  plaintiff,  in  order  to  prove  it,  must  have  shewn, 
not  only  that  he  gave  the  sheriff  notice  of  the  release,  but 
also  an  express  direction  not  to  execute  the  writ.  Then 
comes  the  question,  whether  or  not,  after  such  directum, 
the  sheriff  is  a  trespasser  by  executing  the  writ.  Now  the 
case  which  has  been  cited  from  Bulstrode  &  Cra  Jaciaan 
express  authority  to  shew  that,  if  a  plaintiff  in  an  action 
gives  directions  to  the  sheriff  to  discharge  the  defendant,  the 
sheriff  is  a  trespasser  if  after  that  he  detains  the  defendant. 
In  that  case.  Lord  Coke  seems  to  have  thought  that  the 
sheriff  might  have  discharged  himself  by  pleading  a  justifi- 
cation under  a  judgment  of  the  Court,  founded  on  the  sta- 
tute of  Richard  2,  by  which  the  defendant  is  not  allowed 
to  go  at  large  until  he  has  ''made  agree''  to  the  party; 
but  that,  if  the  defendant  made  an  agreement  with  the 
plaintiff,  it  was  the  duty  of  the  sheriff  to  discharge  him 
upon  the  mere  direction  of  the  plaintiff  himself.  That 
case,  then,  is  an  authority  precisely  in  point;  it  seems  to 
go  the  length  of  deciding,  that,  where  a  party  is  in  execu- 
tion, if  the  plaintiff  thinks  fit  to  discharge  him,  the  sheriff 
is  a  trespasser  if  he  afterwards  detain  him.  I  do  not  mean 
to  question  the  authority  of  that  case ;  it  is  not  necessary, 
however,  for  us  to  go  so  far,  because  here  the  writ  was  not 
executed  at  the  time  the  countermand  was  given  by  the 
plaintiff.  In  Magnay  v.  Monger^  the  writ  was  not  put  into 
the  hands  of  the  sheriff  to  be  executed,  but  merely  for  the 
purpose  of  making  a  particular  return.    I  should  observe 
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ttat  itit  clear  from  Co.  Litt.  s.  507^  that  a  judgment  may  &«*•  ^  P<Mf» 
be  released :  that  passage  is^  no  doubt,  the  authority  upon  - 

which  Mr.  Preston  introduced  his  correction  of  the  text  in       Aabku 
Sheppard^s  Touchstone.  St.  avnmie. 

Ai^DEKsoN,  B. — ^The  case  in  Bulstrode  is  dedsive ;  there 
Lord  Cokt  says — ''  One  being  in  execution,  the  plaintiff 
oomea  and  says  to  the  sheriff,  '  Set  him  at  large  out  of 
prison ;'  if  he  will  detain  him  afterwards  but  the  space  of 
an  hour,  an  action  for  false  imprisonment  will  lie  against 
him  for  tlus.^'  A  fortiori  the  sheriff  must  be  liable,  if  he 
is  desired  not  to  take  the  defendant,  because  in  that  case 
the  original  taking  is  unlawful.  The  objection  to  the  re« 
plication  might,  perhaps,  have  been  fatal  on  special  de- 
murrer; but  whether  the  matter  stated  to  the  sheriff  was 
the  release,  or  whether  a  direction  was  given  not  to  exe« 
cute  the  writ,  the  plaintiff  having  dischai^ed  the  defendant, 
the  sheriff  had  no  right  to  take  him. 

Judgment  for  the  plaintiff. 


Faibbbass  v.  VzTitvi.  Jan.  20. 

J.  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  The  jurst  of  an 
why  the  defendant  should  not  be  at  liberty  to  enter  a  sug-  fn  thVfoibwiog 
gestion  on  the  roll  to  deprive  the  plaintiff  of  costs,  pur-  f?'2J^*"" 
suant  to  the  Sandwich  Court  of  Bequests  Act,  47  Geo.  3,  ne,  j.  e.  s.,  hf 
c.  XXXV.    By  the  17th  section  of  that  act,  the  commission-  — jsreid,  luffi. 
ers  are  empowered  to  determine  all  disputes  and  differences  ^' jl;^  ,„„  ^, 
between  party  and  party,  for  any  sum  not  exceeding  £6,  in  <»^*f«d  ^ 
all  actions  or  causes  of  debt ;"  and  the  45th  section  enacts,  the  amouot 

claimed  by  the 
plaintiff  to  be 

due  to  him,  ii  to  be  ooneidered  at  the  debt  for  which  the  action  was  brought,  within  the  meaning 

of  the  Sandwich  Court  of  RequetU  Act,  47  Geo.  3,  c.  xxzt. 
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Exch.ofPkat,  "  that  if  any  action  or  snit  fiwr  any  debt  recoverable  by 
virtue  of  this  act  in  the  said  court  of  requests^  shall  be 
commenced  in  any  other  court  whatsoever,  or  elsewhere 
than  in  the  said  court  of  requests,  then  and  in  every  such 
case,  the  plaintiff  or  plaintiff  in  such  action  or  suit  shall 
not,  by  reason  of  a  verdict  for  him,  her,  or  them,  or  other- 
wise, be  entitled  to  any  costs  whatsoever/'  The  plaintiff' 
by  his  particulars  of  demand,  daamed  the  sum  of  6/.  IGs.  Sd., 
but  obtained  a  verdict  for  £4  only. 

Deedes  shewed  cause. — There  is  a  preliminary  objection 
to  the  affidavit  on  which  this  rule  was  obtained,  that  it 
does  not  clearly  appear  to  be  sworn  before  a  commissions. 
The  jurat  is  in  the  following  terms : — "  Sworn  before  me, 
J.  E.  SoUey,  by  commission.'^  That  does  not  sufficiently 
shew  under  what  commission  Mr.  SoUey  was  acting*  If  it 
had  been  ^^  a  commissioner,  &c"  it  must  be  admitted  it  would 
be  sufficient,  according  to  the  decisions;  but  this  is  not. — 
He  cited  Kennett  v.  Jones  (a),  Burdekin  v.  Potter  (i),  jFVw/ 
V.  Hayward  (c),  and  Howard  v.  Brown  (d). 

Horn,  contra. — In  Hopkins  v.  Pledger  (c),  the  words  "by 
commission "  were  held  sufficient.  There  the  jurat  was 
precisely  in  the  same  form  as  the  present,  and  it  is  there- 
fore an  authority  expressly  in  point. 

Parke,  B. — ^Yes ;  the  jurat  imports  that  the  party  ad- 
ministering the  oath  is  acting  under  a  commission  which 
entitles  him  to  take  affidavits.  That  is  certainly  what  is 
to  be  presumed.  K  he  be  not  a  commissioner,  the  party 
making  the  objection  might  have  inquired,  and  stated  the 
fact  to  be  ao. 

(a)  7  T.  R.  451.  (d)  4  Bing.  393 ;  1  M.  &  P.  22. 

{b)  9  M.  &  W.  327.  (e)  1  Dowl.  &  Lowndes,  109. 

(c)  11M.&  W.673. 
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Aldbbson^  B. — Hopkins  v.  Pledger  is  an  express  decision  BxcK  o/pUom, 


upon  the  point,  and  we  must  be  bound  by  it. 

Deedes  then  shewed  cause  upon  the  merits.  The  claim 
being  for  6/.  16s,  Sd.,  this  was  not  a  "  dispute  and  differ- 
ence'' for  a  sum  not  exceeding  £5,  within  the  17th  section 
of  the  act.  That  clause  is  an  unusual  one^  and  is  not  to  be 
found  in  other  acts  of  this  description.  It  is  admitted  that 
in  ordinary  cases  the  sum  recovered  is  to  be  considered 
as  the  sum  recoverable,  but  here  the  act  relates  to  the 
determination  of  disputes  and  differences  not  exceeding 
j£5,  and  the  defendant  therefore  ought  to  have  shewn 
that  there  was  no  dispute  or  difference  as  to  a  sum  ex- 
ceeding £5. 

Fabkb,  B. — ^I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  The  sum  recovered  by  the  verdict  is  to  be 
considered  as  the  debt  for  which  the  action  is  brought. 
That  was  decided  in  Shaddick  v.  Bennett  (a)  and  Baddley 
y.  Oliver  {b),  where  there  were  the  same  words. 

The  rest  of  the  Court  concurred. 

Bule  absolute. 

(a)  4  B.  &  Cr.  769;  7  D.  &  R.  229.  (6)  1  C.  &  M.  219. 
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A  iMirty  who 
refuse*  to  gWe 
suretiei  to  keep 
the  peace  may 
be  committed 
to  the  house  of 
correction, 
under  6  Geo.  1, 
c.  19.  f.  2, 
which  em- 
powers justices 
of  the  peace  to 
commit  either 
to  the  common 
gaol  or  house 
of  correction, 
IS  they  shall 
think  fit,  and 
such  committal 
need  not  neces- 
sarily be  to  the 
common  gaol 
of  the  county. 


Ex  parte  Abtok. 

rllLL  had  obtained  a  rule  calling  upon  O.  Briscoe  and 
J.  Barker,  the  committing  magistrates^  A.  P.  Brevitt^  the 
party  complaining  before  them^  and  the  keeper  of  the 
house  of  correction  at  Stafford,  to  shew  cause  why  a  writ 
of  habeoi  carpus  should  not  issue  to  the  keeper^  command- 
ing him  to  have  the  body  of  William  Aston  before  this 
Court,  on  a  day  to  be  named  by  the  Court.  The  ground 
of  the  application  was,  that  the  commitment  ought  to  have 
been  made  to  the  county  gaol,  and  not  to  the  house  of 
correction.  The  affidavit  on  which  the  rule  was  granted 
stated,  that  William  Aston  had  been  committed  to  and 
was  then  confined  in  the  house  of  correction  in  and  for  the 
county  of  Stafford,  under  a  warrant  of  commitment  under 
the  hands  of  George  Briscoe  and  John  Barker,  for  refusing 
to  find  sureties  to  keep  the  peace  towards  Archibald  Paul 
Brevitt.    The  warrant  was  in  the  following  terms : — 

''  To  all  constables  and  peace  officers  in  the  said  county, 
and  to  the  keeper  of  the  house  of  correction  at  Stafford,  in 
the  said  county. 

''  Whereas  Archibald  Paul  Brevitt,  of  the  parish  of  Dar- 
laston,  in  the  said  county,  gentleman,  hath  made  oath 
before  us,  George  Briscoe  and  John  Barker,  Esqs.,  two  of 
her  Migesty's  justices  of  the  peace  in  and  for  the  said 
county  of  Stafford,  that  he  is  afraid  that  William  Aston, 
of  the  parish  of  Lapley,  in  the  said  county,  farmer,  will  do 
him  some  bodily  injury,  having  so  threatened,  and  hath 
therefore  required  surety  of  the  peace  and  good  behaviour 
against  the  said  William  Aston :  And  whereas  the  said 
William  Aston  has  this  day  been  brought  before  us  to  an- 
swer the  said  complaint ;  and  upon  our  examination  there- 
of, we  the  said  justices  have  ordered  and  adjudged,  and  do 
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hereby  order  and  adjudge,  that  the  said  William  Aston  shall  ^eh.  4  Pkat. 
find  sofficient  secorities  to  be  bound  with  him  in  a  recog-  ;  \o^^*  ^ 
nizance  in  the  sum  of  j626  each,  for  him  to  keep  the  peace  Bx  p«t9 
and  to  be  of  good  behaviour  towards  the  Queen  and  aU  her 
liege  people,  and  especially  towards  the  said  Archibald  Paul 
Brevitt,  for  the  space  of  one  calendar  month  now  next  en- 
suing :  And  whereas  the  said  William  Aston  hath  refused 
and  doth  now  refuse,  before  us,  to  find  such  sureties ;  these 
are  therefore  to  require  you,  the  said  constables,  forthwith  to 
convey  the  said  William  Aston  to  the  said  houie  of  correC" 
tioH,  and  to  deliver  him  to  the  said  keeper  thereof  there, 
together  with  this  precept.  And  we  do  hereby  require 
you,  the  said  keeper,  to  receive  the  said  William  Aston 
into  your  custody  in  the  said  house  of  correction,  and  him 
there  safely  to  keep  for  the  space  of  one  calendar  month, 
unless  he  shall  in  the  mean  time  find  such  securities 
aforesaid  to  keep  the  peace  and  be  of  good  behaviour  for 
the  term  above  mentioned.  Given  under  our  hands  and 
seals,  the  5th  day  of  January,  1844k 

"  George  Briscoe  (L.  S.). 
"  John  Barker  (L.  S.)  " 

The  governor  of  the  prison  stated,  in  his  affidavit  in  an- 
swer, that  the  gaol  and  house  of  correction  were  one  and 
the  same  building,  under  the  same  continuous  roof,  and 
within  the  same  boundary  wall,  and  that  he  was  governor 
of  both;  that  all  persons  committed  for  assaults,  or  for 
want  of  sureties  to  keep  the  peace,  either  to  the  gaol  or 
house  of  correction,  were  confined  in  one  department, 
which  was  called  ''  Misdemeanants^  Class,^^  being  the  only 
place  in  the  prison  that  could  be  appropriated  to  so  nume- 
rous a  class  of  prisoners ;  and  that,  had  the  commitment  of 
the  said  W.  Aston  been  directed  to  the  ''keeper  of  the 
gMl"  instead  of  to  the ''  keeper  of  the  house  of  correction,'' 
the  said  W.  Aston  would  have  been  placed  in  the  same 
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£ce*.  of  Piew,  ^]308  mid  building  where  he  then  was,  and  in  all  respects 
under  the  same  rules  and  regulations  as  he  had  been. 

Martin  now  shewed  cause. — This  commitment  was  per- 
fectly legal.  The  stat.  6  Geo.  1^  c.  19,  s.  2,  after  reciting 
''that  vagrants  and  other  criminals,  offenders,  and  persons 
charged  with  small  offences,  are  for  such  offences,  or  for 
want  of  sureties,  to  be  commuted  to  the  county  gaol,  it 
being  adjudged  that  by  law  the  justices  of  the  peace  canaot 
commit  them  to  any  other  prison  for  safe  custody,  which 
by  experience  hath  been  found  to  be  very  prejudicial  and 
expensive,''  enacts,  "  that  it  shall  be  lawful  for  the  justices 
of  the  peace,  within  their  respective  jurisdictions,  to  com- 
mit such  vagrants  and  other  criminals,  offenders,  person 
and  persons,  either  to  the  common  gaol  or  house  of  correc- 
tion, as  they  in  their  judgment  shall  think  proper.''  That  is 
an  express  authority  to  the  justices  to  commit  to  the  house 
of  correction ;  and  under  tih«t  authcMrity  this  commitment  is 
good.  It  appears,  also,  from  the  statutes  relating  to  gaols, 
the  4  Greo.  4,  c.  64,  ss.  5  and  10,  and  the  5  Geo.  4,  c.  85, 
8.  10,  that  the  justices  have  the  power  of  classifying  the 
prisoners;  and  the  affidavit  states  that  Aston  would  have 
been  placed  in  the  same  class  in  the  same  building,  if  he 
had  been  committed  to  the  gaol  instead  of  the  house  of 
correction*  But,  independently  of  that,  the  commitment 
is  perfectly  good  by  the  stat.  6  Geo.  1,  and  there  is  nothing 
in  the  recent  acts  to  affect  that  statute.  He  referred  to 
Ex  parte  Evans  (a)  and  Wills  v.  Bridges  (&),  as  authorities 
to  shew  that  the  house  of  correction  is  a  proper  place  of 
confinement  for  safe  custody  in  such  a  case. 

mil,  in  support  of  the  rule. — ^This  is  not  a  misdemeaoor, 
nor  any  offence  known  to  the  law,  but  a  mere  threat  to 

(a)  8  T.  EL  172.  (b)  2  B.  &  Aid.  278. 
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do  another  an  iojorj,  for  which  the  magiatrates  are  em-  Etek.  ofpum, 
powered  to  bind  the  party  over  to  keep  the  peace;  bnt  the  ^  ^  ^ 
commitment,  in  such  a  case,  in  the  event  of  the  party's  Ex  parte 
refusal  to  find  sureties,  ought  to  have  been  to  the  county 
gaol,  of  which  the  sheriff  is  the  keeper.  Long  prior  to  the 
instituting  of  houses  of  correction,  it  was  enacted  by  the 
atat.  14  £dw.  8,  c.  10,  that  all  gaols  should  be  under  the 
care  and  custody  of  the  sheriffs,  and  that  statute  has  never 
been  repealed;  and  the  only  jurisdiction  that  a  justice  of 
the  peaoe  had  at  conunon  law,  when  a  person  refused  to  find 
sureties,  was  to  commit  him  to  gaol^  from  which,  as  soon  as 
be  finds  sureties,  he  is  entitled  to  be  discharged.  The  stat. 
6  Geo.  1,  c.  10,  s.  2,  applies  only  to  the  case  of  vagrants, 
or  eriminals  and  persons  charged  with  small  offences,  and 
is  not  applicable  to  the  present  case.  The  words  there  used, 
'^  or  for  want  of  sureties,''  must  be  understood  as  applying 
cmly  to  cases  were  sureties  are  required  in  respect  of  the 
ofifences  therein  named.  But  this  man  is  not  either  a  va- 
grant, a  criminal,  or  a  p^son  chained  with  small  offences. 
These  is  an  obvious  distinction  between  a  gaol  and  a  house 
of  correction;  the  former  is  merely  a  place  for  safe  cus- 
tody, whereas  the  latter  is  a  place  of  punishment  or  work. 
Secondly,  the  5th  secti<Mi  of  the  4  Geo.  4,  c.  64,  provides, 
that  ''where  any  house  of  correction  shall  be  part  of  the 
same  buildiag,  or  inclosed  in  the  same  boundary  wall  as 
or  shall  be  contiguous  to  the  common  gaol,  or  shall  be  un- 
der the  superintendence  of  the  same  keeper  and  the  same 
visiting  justices,  it  shall  be  lawful  for  the  justices  of  the 
peace  of  the  county  &c.,  assembled  at  any  general  or  quar- 
ter sessions  from  time  to  time,  with  the  consent  of  the  she- 
riff of  the  county,"  to  classify  the  prisoners.  But  it  does 
not  appear  from  the  affidavit  in  this  case,  that  the  requi- 
sites there  mentioned  exist  or  have  been  complied  with ; 
that  the  house  of  correction  is  under  the  superintendence 
of  the  same  visiting  justices,  or  that  there  has  been  any 
order  of  sessions  made,  or  the  consent  of  the  sheriff  ob- 
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AfeiiU/ PlM#y  tained.  The  statement  of  the  practice  of  the  keeper  of  this 
prison  cannot  affect  the  law  of  the  case. 

Lord  Abinobb^  C.  B. — I  am  of  opinion  that  this  rule 
onght  to  be  discharged.  The  objection  to  this  warrant  of 
commitment  is  not  that  the  party  complaining  ought  not  to 
have  been  committed  at  all,  but  that  he  ought  to  hare  been 
committed  to  the  county  gaol,  and  not  to  the  house  of  ear- 
rectiott.  The  first  question  is,  whether  a  commitment  for 
want  of  sureties  is  legal ;  and  of  that  there  can  be  no 
doubt.  The  6  Geo.  1,  c.  19,  s.  2,  which  gave  justices  of 
the  peace  power  of  committing  to  houses  of  correotioni 
does  not  mention  felons,  but  parties  charged  with  small 
offences,  and  accordingly,  in  the  case  of  E»  parte  Evans  (a), 
where  the  question  was  whether  a  person  chained  with 
treason  could  be  committed  to  the  house  of  correctioui 
Lord  Kenyan  admits,  that  the  practice  of  committing 
felons  to  the  house  of  correction  cannot  be  founded  on  the 
authority  of  that  statute,  which  applies  to  inferior  offences 
only;  but  he  says,  that  the  practice  of  committing  to  the 
house  of  correction,  which  had  subsisted  since  1716,  ought 
not  to  be  overthrown.  In  the  present  case,  we  have  the 
positive  statement  of  the  gaoler  that  the  party  is  commit- 
ted for  want  of  sureties,  and  that  all  persons  so  committed 
are  confined  in  the  department  where  l^e  prisoner  has 
been  placed.  I  think,  therefore,  that  the  keeper  of  the 
gaol  is  justified  by  the  uniform  practice,  the  house  of  cor- 
rection being  in  fact  a  public  gaol. 

Pabkb,  B. — It  is  admitted  that  the  only  question  for 
our  consideration  now  is,  whether  the  commitment  of 
this  man  by  the  justices  to  the  house  of  correction,  for 
want  of  sureties  to  keep  the  peace,  is  a  valid  commitment. 
If  it  is,  no  doubt  the  party  is  in  proper  custody.    Nothing 

(«)  8  T.  R.  172. 
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tilrns  on  the  construction  of  the  new  gaol  acts ;  and  the^  fMf*W  PUm 
question  being  reduced  to  what  I  have  stated,  it  appears  to  ^  ' 
me  that  the  case  of  Ex  parte  Evans  goes  the  full  length  of 
deciding  it.  Previously  to  the  6  Geo.  1,  c,  19,  there  might 
have  been  some  doubt  whether  the  house  of  correction  waa 
the  proper  place  of  custody  of  a  person  committed  under 
circumstances  like  the  present:  but  there  can  be  none  since 
that  statute,  which  enacts,  that  ''all  vagrants  and  other 
eriminab,  offenders,  and  persons  charged  with  small  of* 
fences  may  be  committed  by  justices  of  the  peace  either  to 
the  common  gaol  or  house  of  correction  for  sudi  offences, 
or  for  want  of  sureties/'  The  effect  of  these  words  is  to 
make  the  house  of  correction  one  of  the  King's  prisons  for 
the  custody  of  such  offenders.  Then,  in  consequence  of  the 
well-known  practice  of  classifying  felons  and  persons 
charged  with  felony  and  persons  charged  with  treason  in 
the  same  category,  and  the  circumstance  that  they  may 
be  sent  to  houses  of  correction,  it  shews  that^  at  least 
since  the  6  Geo.  1,  these  must  be  taken  to  be  public  gaols ; 
and  all  that  the  law  requires  with  respect  to  persons  com- 
mitted for  want  of  sureties  is,  that  they  are  to  be  commit^ 
ted  to  a  public  gaol^  not  to  a  private  place  of  custody,  firom 
whence  they  may  be  discharged  in  due  course  of  law.  In 
the  case  abready  referred  to,  of  Ex  parte  Evane,  the  Court 
of  Queen's  Bench  decided^  that  traitors  may  be  sent  to  the 
house  of  correction  for  Middlesex,  established  for  the  sepa* 
rate  reception  of  felons  under  the  22  Geo.  8,  c.  64;  and  it 
seems  to  me  that  persons  detained  for  want  of  sureties 
may  be  sent  to  a  house  of  correction  also.  If  it  is  a  public 
gaol  for  the  safe  custody  of  persons  charged  with  felony, 
it  is  equally  so  for  persons  committed  for  want  of  sureties. 
If  it  were  allowable  to  import  one's  own  private  knowledge 
into  the  case,  very  few  committals  would  be  valid,  if  this 
were  to  be  held  bad. 

Aldebson,  B. — The  principle  to  be  deduced  from  the 
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Jbteh,ofP!ea$,  statutes  and  cases  is^  that  the  place  to  which  the  party  is 
^  ^'  .  committed  must  be  a  public  gaol,  as  distinguished  from 
Ex  parte  a  private  prison,  of  which  several  instances  are  given  in 
Ex  parte  Evans.  There  is  also  this  further  restriction, 
that  the  gaol  must  be  one  the  regulations  of  which  are 
not  inconsistent  with  the  nature  of  the  committal.  Let  us 
try  the  present  question  by  these  two  tests.  The  house 
of  correction,  in  the  present  case,  is  in  &ct  the  same 
building  as  the  gaol  itself;  the  keeper  of  the  house  of 
correction  is  the  gaoler  of  the  gaol ;  the  place  where  this 
party  is  confined  is  the  same  room  in  which  he  would 
be  placed,  whether  committed  to  the  gaol  or  house  of  cor- 
rection: so  that,  in  all  respects,  the  gaol  and  house  of 
correction  are  the  same  for  this  purpose.  If,  therefore,  a 
commitment  to  the  gaol  would  be  good,  on  the  ground 
that  its  regulations  are  not  at  variance  with  the  nature  of 
the  committal,  a  committal  to  the  house  of  correction 
must  be  good  also.  This,  therefore,  is  a  public  gaol  under 
the  care  of  one  of  the  Queen's  gaolers,  and  not  of  any  pri- 
vate individual ;  he  is  the  public  officer  of  the  crown ;  and 
there  is  nothing  in  the  regulations  of  the  gaol  inconsistent 
with  the  offence  for  which  the  party  stands  committed. 
These  two  propositions  being  established,  I  concur  in  think- 
ing that  this  rule  ought  to  be  discharged. 

Gurnet,  B.,  concurred. 

Rule  discharged. 
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Bteh.  ofPiea9, 
1844. 

Gore,  Esq.  and  Wife  v.  The  Hon.  T.  P.  Lloyd.  Jan.  18  4-19. 

IjASE  against  the  defendant  as  sheriff  of  Merionethshireu  The  following 
The  first  count  of  the  declaration  was  framed  upon  the  to  beTmere 
Stat.  8  Ann.  c.  14,  s.  1,  for  removing  the  cattle  and  goods  ^^^^'ll!''^ 
of  one  Thomas  Jones,  a  tenant  to  the  plaintiffs  of  a  mesh  nzncj,  not  an 

i-ii-i  i.-»«--  1         •11        <■       actual  demise, 

suage  and  lands  in  the  county  of  Merioneth,  seized  by  the  and  therefore 

defendant  under  a  fi.  fa.  at  the  suit  of  one  Wm.  Williams,  ed^^thV^T^ 

without  paying  over  to  the  plaintiffs  a  year's  rent,  amount-  •tamp:— "Me- 

ing  to  £260,  alleged  to  have  become  due  on  the  29th  of  an  agreement 

September,  1842.     The  second  count  was  for  a  false  return  this  sist  Jan. 

of  nulla  bona  to  a  fi.  fa.  issued  against  the  said  Thomas  ^^'.^^oflhr 

Jones  at  the  suit  of  the  plaintiffs,  indcarsed  to  levy  £4i20,  2? V'";  V^^ 

T«  J.y  of  the 

8/.  lOs.  costs,  with  interest,  &c.    The  third  count  stated,  other  part  The 
in  substance,  that  on  the  5th  May,  184^  the  said  Thomas  by  agrees  to^'^' 
Jones  executed  a  warrant  of  attorney  for  £420,  for  rent  f^^^^^Vfo 
due  to  the  plaintiffs ;  that  judgment  was  entered  up  thereon,  farm*  at  the 
and  a  fi.  fa.  issued,  and  delivered  to  the  defendant,  as  sheriff  of  entry,  under 

the  following 
conditions  : 
Tis.,  that  the  sum  of  ;f260  annual  rent  shall  he  paid  at  the  usual  time  for  the  house,  premises, 
and  lands,  as  agreed  upon ;  and  the  said  R.  B.  agrees  to  lay  out  in  the  improTement  and  altera- 
tions of  the  farm-house  and  new  sheds  a  sum  not  exceeding  jf  200,  with  the  understanding  that 
spars  for  rafters  shall  be  found  from  the  estate ;  cartage  of  all  materials,  excepk  stones  for  walls, 
to  be  done  or  found  by  T.  J.     (Signed)    R.  B.,  T.  J." 

Held,  also,  that  this  agreement  did  not  necessarily  import,  in  point  of  law,  that  the  year's 
rent  was  to  be  payable  at  the  end  of  the  year  from  the  time  of  entry ;  but  that  it  might  be 
•hewn  from  the  contemporaneous  or  subsequent  dealings  of  the  parties,  that  their  understanding 
was  that  the  rent  should  become  payable  at  an  earlier  period. 

It  appeared  in  evidence  that  the  customary  time  of  entry  on  farms  in  the  neighbourhood  was 
the  12th  of  May ;  and  that  the  rents  on  the  estate  of  which  G.  farm  was  a  part,  were  always  re- 
served payable  at  Michaelmas,  the  audit  day  being  in  January.  T.  J.  entered  on  the  farm  in  the 
spring  of  1840,  and  continued  in  possession  until  1842.  In  May  1842,  he  owed  an  arrear  of 
rent  amounting  to  ^160,  and  on  the  pressing  application  of  his  landlord,  executed  a  warrant 
of  attorney  for  ;f420,  the  amount  of  that  arrear  and  of  the  current  year's  rent,  upon  the  under- 
standing that  judgment  was  to  be  entered  up  thereon,  and  a  i.  fa.  delivered  to  the  sheriff,  but 
that  it  was  not  to  be  executed  unless  other  writs  against  T.  J.  came  to  the  sheriff's  hands.  In 
October  1842,  application  was  again  made  to  T.  J.,  for  payment  of  rent,  he  being  expressly 
Informed  that  another  year's  rent  had  then  become  due ;  and  on  that  occasion  he  paid  a  sum  on 
account,  and  undertook  to  pay  the  remainder  before  the  Christmas  following.  In  November 
1842,  other  writs  against  T.  J.  having  come  to  the  sheriff's  hands,  the  fi.  fa.  issued  upon  the 
Judgment  on  the  warrant  of  attorney  was  executed  :— 

Heldf  first,  that  under  these  circumstances  there  was  sufficient  eridence  to  warrant  a  finding 
that  the  year's  rent  became  payable  at  Michaelmas. 

Secondly,  that  the  giving  of  the  warrant  of  attorney  under  the  above  circumstances  was  not 
an  act  of  bankruptcy  by  T.  J.,  as  a  procuring  of  his  goods  to  be  taken  in  execution. 
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Exek,  o/Pi€a$,  of  Merionethshire,  to  be  executed;  that  the  defendant 
_  .  seized  and  took  in  execution  certain  cattle,  goods,  and 
chattels  of  Thomas  Jones  under  the  said  writ,  and  con- 
tinued in  possession  thereof  for  a  long  space  of  time,  and 
until  after  the  said  Thomas  Jones  had  committed  an  act  of 
bankruptcy,  the  sums  indorsed  on  the  writ  daring  all  that 
time  remaining  unpaid  to  the  plaintiffs ;  and  that  after  the 
said  seizure  by  the  defendant,  and  before  the  commission 
by  Thomas  Jones  of  the  said  act  of  bankruptcy,  the  de- 
fendant, as  such  sheriff,  could  and  reasonably  might  and 
ought  to  have  sold  the  said  cattle,  goods,  and  chattels 
under  the  said  writ,  and  have  raised  thereout  the  monies 
indorsed  on  the  writ.  Breach,  that  the  defendant  wilfully 
neglected  the  execution  of  the  said  writ,  and  fraudulently 
and  wrongfully,  and  without  the  consent  of  the  plaintiffs, 
forbore  to  sell  and  did  not  sell  the  cattle,  goods,  and  chat- 
tels of  the  said  Thomas  Jones  for  a  long  and  unreasonable 
time,  to  wit,  from  the  1st  November  to  the  20th  Novem- 
ber, 1842,  and  until  the  said  Thomas  Jones  committed  an 
act  of  bankruptcy  and  became  bankrupt,  and  until  after 
he  had  so  become  bankrupt ;  whereupon  he  the  said  Tho- 
mas Jones  was  afterwards,  to  wit,  on  &c.,  duly  declared  a 
bankrupt  under  a  certain  fiat  in  bankruptcy  theretofore, 
and  after  the  committing  of  the  said  act  of  bankruptcy, 
issued  against  him ;  by  means  whereof  the  said  cattle, 
goods,  and  chattels,  so  being  in  the  hands  of  the  defendant, 
as  sheriff  as  aforesaid,  under  the  said  writ,  unsold,  then,  to 
wit,  from  the  time  of  committing  the  said  act  of  bank- 
fup^y^  ceased  to  be  the  cattle,  goods,  and  chattels  of  the 
said  Thomas  Jones,  and  became  and  were  unavailable  for 
the  purpose  of  levying  thereupon  the  said  sums  of  money 
so  indorsed  on  the  said  writ,  whereby  the  plaintiffs  were 
hindered  and  prevented  from  having  the  same  sold  under 
the  said  writ,  and  the  said  monies  still  are  wholly  un- 
paid, &c. 

The  defendant  pleaded,  first,  not  guilty  to  the  whole 
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declaration;  secondly^  as  to  the  first  county  that  Thomas  ExeKofPUat, 
Jones  did  not  hold  or  occupy  the  said  messuage  or  lands  in  ^  ^^" 
the  declaration  mentioned  as  tenant  thereof  to  the  plain- 
tiffs, modo  et  form&;  thirdly,  to  the  first  count,  that  the 
said  sum  of  money  was  not  due  and  payable  from  the  said 
Thomas  Jones  to  the  plaintiffs  for  and  on  account  of  the 
said  rent,  modo  et  form& ;  fourthly,  to  the  first  count,  a 
judgment  recovered  by  the  plaintiffs  against  Thomas  Jones 
for  the  said  rent ;  fifthly,  to  the  first  count,  that  the  de- 
fendant did  not  take  the  said  cattle,  goods,  or  chattels,  or 
any  of  them,  under  the  said  writ,  modo  et  form&;  sixthly, 
to  the  second  count,  that  the  said  writ  therein  mentioned 
was  not  delivered  to  the  defendant  to  be  executed,  modo 
et  form&;  seventhly,  a  plea  to  the  second  count,  in  the  same 
terms  as  the  fifth  plea ;  eighthly,  to  the  second  count,  that 
the  judgment  in  that  count  mentioned  to  have  been  ob- 
tained and  entered  up  was  a  judgment  by  nil  dicit,  on  a 
warrant  of  attorney  executed  by  the  said  Thomas  Jones  for 
£420  for  rent  due  to  the  plaintiffs  [setting  it  out] ;  that, 
after  the  seizing  and  taking  in  execution  of  the  said  cattle, 
goods,  and  chattels  of  the  said  Thomas  Jones  under  the  said 
writ,  and  before  any  sale  thereof,  to  wit,  on  the  8rd  Novem- 
ber, 1842,  the  said  Thomas  Jones  committed  an  act  of  bank- 
ruptcy, of  which  the  plaintiffs  then,  and  before  any  sale  of 
the  said  cattle,  &;c.,  had  notice,  and  afterwards,  to  wit,  on 
the  15th  November,  1842,  a  fiat  in  bankruptcy  was  duly 
awarded  and  issued  against  the  said  Thomas  Jones,  under 
which  he  was  duly  declared  and  adjudged  to  be  a  bank- 
rupt; and  that,  after  he  became  bankrupt  as  aforesaid,  and 
after  the  notice  thereof  to  the  plaintiff,  to  wit,  on  the  7th 
November  in  the  year  aforesaid,  and  on  divers  days  be- 
tween that  day  and  the  20th  November  in  the  year  afore- 
said, he  the  defendant,  as  such  sheriff  as  aforesaid,  then 
having  certain  other  writs  of  fi.  fa.,  which  had  been  delivered 
to  him  to  be  executed  upon  the  goods  of  the  said  Thomas 
Jones,  to  satisfy  divers  other  debts  and  damages^  sold  the 
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Mxeh.  of  pieoM,  said  Cattle.  &c.  of  the  said  Thomas  Jones,  under  the  said  last* 
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-     mentioned  writs^  to  satisfy  the  said  last-mentioned  debts  and 

GoRB         damages ;  without  this,  that  he  the  defendant  levied  the  said 

Vm 

LiiOTD.  monies  indorsed  on  the  said  writ  in  the  second  count  men- 
tioned, or  any  part  thereof,  out  of  the  cattle,  &;c.  of  the  said 
Thomas  Jones,  modo  et  form& :  concluding  to  the  country. 
Ninth  plea,  to  the  second  count,  so  far  as  relates  to  all  of 
the  said  sums  of  £420  and  8/.  10«.,  and  the  said  interest,  but 
the  sum  of  118/.  10^.,  that,  with  the  leave  and  license  of  the 
plaintiffs  to  him  first  given  and  granted,  the  defendant  had 
not  the  said  monies  ahd  interest,  except  as  to  the  said  sum 
of  118/.  10^.,  before  our  lady  the  Queen  at  Westminster, 
according  to  the  exigency  of  the  said  writ,  and  did  not  pay 
the  same  or  any  part  thereof.  Verification.  The  tenth  and 
eleventh  pleas,  which  were  to  the  third  count,  were  the 
same  in  terms  as  the  sixth  and  fifth  pleas  respectively;  the 
twelfth,  to  the  third  count,  was  a  plea  of  leave  and  license 
generally ;  and  the  thirteenth,  also  to  the  third  count,  was, 
that,  after  the  taking  and  seizing  in  execution  of  the  said 
cattle,  &c.  of  the  said  Thomas  Jones,  as  in  that  count  men- 
tioned, and  before  the  defendant,  as  such  sheriff,  reasonably 
could  or  might  have  sold  the  same  or  any  part  thereof,  the 
said  Thomas  Jones  committed  an  act  of  bankruptcy  and 
became  bankrupt,  as  in  that  count  mentioned,  and  notice 
thereof  was  then,  to  wit,  on  &c.,  given  to  the  plaintiffs  and 
to  the  defendants ;  without  this,  that  he  the  defendant,  as 
such  sheriff,  reasonably  could  or  might,  after  the  said 
seizure  by  him,  and  before  the  commission  of  the  said  act 
of  bankruptcy  by  the  said  Thomas  Jones,  have  sold  the  said 
cattle,  &;c.,  or  any  part  thereof,  under  the  said  writ  in  the 
third  count  mentioned,  or  have  raised  thereout  the  monies 
and  interest  indorsed  on  the  said  writ,  &c.,  modo  et  form& : 
concluding  to  the  country. 

The  plaintiffs  joined  issue  on  the  first,  sixth,  and  seventh 
pleas,  except  so  far  as  they  related  to  the  cause  of  action  to 
which  the  ninth  plea  was  applied ;  and  on  the  second,  third, 
fifth,  eighth,  tenth,  eleventh,  and  last  pleas  generally :  to  the 
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twelfth  plea  they  replied,  denying  the  leave  and  license  Eteh.  of  pum, 


therein  alleged,  on  which  also  issue  was  joined  by  the  defend- 
ant :  as  to  the  first  count  and  the  defendant's  fourth  plea, 
they  newly  assigned  that  the  rent  in  the  first  count  men- 
tioned was  certain  rent,  to  wit,  £260,  which  wholly  became 
due  and  payable  after  the  recovery  of  the  said  judgment  in 
the  fourth  plea  mentioned :  and,  as  to  the  first  count,  so 
far  as  the  same  applied  to  the  cause  of  action  (o  which  the 
ninth  plea  was  pleaded,  they  entered  a  nolle  prosequi. 

The  defendant  pleaded  to  the  new  assignment,  that  the 
said  sum  of  £260,  being  the  rent  newly  assigned,  was  not, 
nor  was  any  part  thereof,  at  the  time  of  the  recovery  of  the 
said  cattle,  &c.,  due  or  in  arrear  to  the  plaintiflfs  as  in  the 
first  count  mentioned;  on  which  issue  was  joined. 

At  the  trial  before  Gumey,  B.,  at  the  last  Chester  Assizes, 
the  facts  appeared  to  be  as  follow : — 

Thomas  Jones,  the  person  mentioned  in  the  pleadings, 
on  the  81st  January,  1840,  agreed  to  take  from  the  plain- 
tiffs a  farm  in  the  county  of  Merioneth,  as  tenant  from 
year  to  year,  and  the  following  agreement  was  then  drawn 
up,  and  signed  by  him  and  by  a  Mr.  Barker,  the  authorized 
agent  of  the  plaintifi^s : — 

"  Memorandum  of  an  agreement  entered  into  this  81st 
day  of  January,  1840,  between  Mr.  Robert  Barker,  as  agent 
to  William  Ormsby  Oore,  Esq.,  and  Mary  Jane  Ormsby 
Gore,  on  the  one  part,  and  Thomas  Jones,  druggist,  Dol- 
gelley,  on  the  other  part.  The  nature  of  this  agreement 
is  as  follows : — ^The  said  Thomas  Jones  hereby  agrees  to 
become  the  tenant  of  Glynn  Farm  at  the  customary  time 
of  entry,  under  the  following  conditions;  viz.,  that  the  sum 
of  £260  annual  rent  shall  be  paid  at  the  usual  time  for  the 
house,  premises,  and  lands,  as  agreed  upon;  and  Mr.  Robert 
Barker  agrees  to  lay  out  in  the  improvement  and  altera- 
tions of  the  farm-house  and  new  sheds,  agreeable  to  plan 
and  estimate  produced,  a  sum  not  exceeding  £200,  with 
the  understanding  that  spars  for  rafters  for  the  outbuild- 
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Exch.  of  PUat,  ings  shall  be  found  from  the  estate;  cartage  of  all  ma- 
terials^  except  stones  for  walls^  to  be  done  or  found  by  Mr. 
Thomas  Jones. 

"  BOBEAT  BaJIKBB. 

''  Tbomas  Jonbs/' 

On  this  paper  being  prodaced  in  evidence  for  the  plain- 
tiffs^ stamped  with  an  agreement  stamp  of  £1  onlj^  it 
was  objected  for  the  defendant^  that  it  amounted  to  an 
actual  demise,  and  ought  therefore  to  have  had  a  proper 
lease  stamp.  The  learned  Judge  overruled  the  objection, 
and  received  the  agreement  in  evidence.  It  was  shewn 
that  the  custom  on  the  plaintiffs'  estate,  of  which  Gljmn 
Farm  was  a  part,  and  in  the  neighbourhood  generally,  was 
for  the  in-coming  tenants  to  enter  on  the  12th  of  May; 
and  Mr.  Barker  stated  that  the  whole  year's  rent  became 
payable,  according  to  the  usage  on  the  plaintiffs'  estate,  at 
the  Michaelmas-day  following ;  but  the  rent  or  audit  day 
was  not  held  until  the  8th  of  January.  Thomas  Jones 
actually  entered  on  the  farm  at  Lady-day,  1840.  He 
shortly  fell  into  arrear  with  his  rent,  and  in  March,  1842, 
the  arrears  amounted  to  £160.  Application  was  in  con- 
sequence made  by  Mr.  Barker,  and  by  the  plaintiffs'  at- 
torney, to  Thomas  Jones,  for  some  security  to  be  given  for 
the  due  payment  of  the  rent ;  and  after  some  considerable 
pressure  on  their  part,  he  agreed  to  execute  a  warrant  of 
attorney  in  favour  of  the  plaintiffs,  as  well  for  the  £160 
already  due,  as  for  the  current  year's  rent  of  £260,  making 
in  the  whole  the  sum  of  £420.  Such  warrant  of  attorney 
was  accordingly  duly  executed  by  him  on  the  5th  of  May, 
1842,  but  upon  the  understanding  between  him  and  Mr. 
Barker,  that  judgment  should  be  signed  thereon  forthwith, 
and  execution  issued  and  delivered  to  the  sheriff,  but  that 
the  sheriff  should  be  directed  not  to  execute  the  fi.  fa.  until 
some  other  writ  against  Thomas  Jones  should  come  to  his 
hands,  or  until  he  should  receive  further  directions  from 
the  plaintiffs.    Accordingly,  on  the  7th  of  May,  judgment 
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waa  entered  up  on  the  warrant  of  attorney^  and  on  the  JSxck.  nfPUat, 

10th  a  fi.  ISeu  was  delivered  to  the  under-Bheriflfs,  with  a     ^  ^^^' 

direction  from  the  plaintiffs'  attorney  that  it  should  not  be 

put  in  force  until  they  received  further  instructions  from 

him^  or  until  some  other  writ  came  to  their  hands^  in  which 

case  the  plaintiffs'  writ  was  to  have  priority.    To  this  the 

under-sheriffs  assented^  and  retained  the  writ  in  their  hands 

until  the  month  of  November  following.  In  the  beginning 

of  October,  1842,  Thomas  Jones,  being  again  called  upon 

by  Mr.  Barker  for  payment  of  the  ajrears,  and  informed 

by  him  that  another  year's  rent  had  become  due,  on  the 

29th  of  September  paid  the  sum  of  £45,  and  promised  to 

pay  the  whole,  within  £&0  or  £60,  before  Christmas ;  and 

on  the  8rd  of  October  the  following  paper  was  signed  by 

Thomas  Jones  and  Barker : — 

'^Octobers,  1842. 
''Mr.  Barker  having  called  upon  Mr.  Thomas  Jones  to 
pay  the  rent  and  arrears  due  to  W.  O.  Grore,  Esq.,  and  wife, 
was  assured  by  Mr.  Jones  that  it  was  not  in  his  power  to 
do  so  at  present,  but  received  a  positive  promise  that  the 
whole  should  be  paid  (within  £50)  between  this  and 
Christmas;  relying,  therefore,  upon  this  promise  of  Mr. 
Thomas  Jones,  (made  in  the  presence  of  Mr.  John  Jones, 
solicitor),  Mr.  Barker  feels  disposed  to  wait,  but  without 
binding  himself  to  do  so. 

"  Robert  Barker. 

"  Thomas  Jones." 

On  the  1st  of  November  following,  the  plaintiffs'  at- 
torney received  information  that  the  under-sheriffs  had 
levied  on  the  goods  of  Thomas  Jones  under  two  writs,  at 
the  suit  of  one  Wm.  Williams  and  one  J.  Bell,  and  imme- 
diately wrote  to  desire  them  to  execute  the  plaintiffs'  writ, 
but  to  levy  only  for  the  sum  of  118/.  10«.,  (the  amount  of 
the  then  arrears  up  to  the  time  when  the  warrant  of  at- 
torney was  given,  and  the  costs  thereof),  and  to  proceed 
without  delay  to  a  sale.  A  warrant  upon  that  writ  was  ac- 
cordingly delivered  to  the  officers  in  possession.  On  the  5th 
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Exciu  of  PUtti,  of  November  the  plaintifife'  attorney  gave  notice  to  the  she- 
riff that  a  year's  rent  was  due  at  the  Michaelmas  preceding^ 
and  required  him  to  pay  over  the  same  before  intermeddling 
further  with  the  goods.  The  sale  of  Thomas  Jones's  effects 
commenced  on  the  7th  of  November^  but  was  adjourned 
from  time  to  time  until  the  15th^  in  consequence^  as  the 
under-sheriffs  aUeged,  of  the  occurrence  of  several  fidrs  in 
the  neighbourhood^  which  rendered  it  inexpedient  to  pro- 
ceed with  it  sooner.  On  the  15th  the  sale  was  completed, 
and  the  goods  realized  more  than  sufficient  to  satisfy  the 
plaintiffs'  execution.  On  the  same  day,  the  15th  of  No- 
vember, a  fiat  in  bankruptcy  issued  against  Thomas  Jones, 
founded  on  an  act  of  bankruptcy  alleged  to  have  been 
committed  by  him,  by  absenting  himself  firom  his  dwelling- 
house,  with  intent  to  delay  creditors,  on  the  4th  of  No- 
vember. It  appeared  that  the  under-sheriffs  were  the  at- 
tomies  for  the  creditors  at  whose  suit  the  writs  were  put  in 
on  the  1st  of  November,  and  were  also  the  solicitors  under 
the  fiat. 

At  the  close  of  the  plaintiffs'  case,  it  was  contended,  on 
behalf  of  the  defendant,  first,  that  the  year's  rent  alleged 
to  be  due  to  the  plaintiffs  on  the  29th  September,  1842, 
had  merged  in  the  judgment  entered  up  on  the  warrant  of 
attorney,  and  therefore  that  the  plaintiffs  could  not  recover 
it  under  the  first  count ;  secondly,  that,  under  the  agree- 
ment between  Thomas  Jones  and  the  plaintiffs,  the  current 
year's  rent  did  not  become  due  until  the  8th  of  January, 
1843 ;  and,  thirdly,  that  the  giving  of  the  warrant  of  at- 
torney was  itself  an  act  of  bankruptcy  within  the  6  Geo.  4, 
c.  16,  s.  2,  being  a  procuring  by  Thomas  Jones  of  his  goods 
to  be  taken  in  execution  under  it.  The  learned  Judge 
reserved  the  first  and  last  of  these  questions  for  the  opinion 
of  the  Court.  The  defendant  then  adduced  evidence  to 
shew  the  commission  of  the  alleged  act  of  bankruptcy  on 
the  4th  of  November,  and  proved  the  fiat  and  other  pro- 
ceedings in  the  bankruptcy,  and  also  gave  evidence  to  shew 
that  the  sale  had  not  been  unnecessarily  or  improperly 
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delayed.  The  learned  Judge,  in  summing  up,  left  it  to  Srck.  o/puat, 
the  jury  to  say,  first,  whether  the  year's  rent  was  due  and 
payable  on  the  29th  of  September,  or  on  the  8th  of  Janu- 
ary;  secondly,  whether  an  act  of  bankruptcy  on  the  4th  of 
November  had  been  proved ;  and,  thirdly,  whether  the  de* 
fendant  had  been  guilty  of  unreasonable  delay  in  effecting 
the  sale.  The  jury  found,  first,  that  the  rent  was  proved 
to  have  been  due  on  the  29th  of  September;  secondly,  that 
no  act  of  bankruptcy  had  been  proved;  and,  lastly,  that 
there  was  an  unreasonable  and  improper  delay  in  the  pro- 
ceedings of  the  sheriff  towards  a  sale,  before  the  7th  of 
November.  The  verdict  was  thereupon  entered  for  the 
plaintiff  for  378/.  lO^. ;  viz.  £260,  the  year's  rent  due  in 
September,  on  the  first  count,  and  118/.  10^.,  the  previous 
arrears,  and  the  costs  of  the  warrant  of  attorney,  on  the 
other  counts :  leave  being  reserv^  to  enter  a  verdict  for 
the  defendant  on  such  issues  as  the  Court  should  direct. 

In  last  Michaelmas  Term,  KeUy  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  entered  for  the  de- 
fendant, or  why  there  should  not  be  a  new  trial,  on  the 
following  grounds : — First,  that  the  agreement  of  the  81st 
January,  1840,  could  not  be  applied  by  parol  evidence,  and 
that  either  it  was  bad  for  uncertainty  as  to  the  period  when 
the  rent  was  to  become  payable,  or  the  first  year's  rent  did 
not  become  due  under  it  until  Lady-day,  1841,  the  tenant 
having  actually  entered  at  Lady-day,  1840,  and  so  no  rent 
was  due  (beyond  the  £115)  at  the  time  of  the  seizure  by 
the  sheriff;  secondly,  that  that  agreement  was  not  admis- 
sible, for  want  of  a  lease  stamp ;  and,  thirdly,  that  the 
giving  of  the  warrant  of  attorney  was  an  act  of  bank- 
ruptcy.   Against  this  rule 

Jervis  and  Webby  now  shewed  cause. — ^All  the  points 
made  on  the  part  of  the  defendant  leave  the  third  count  of 
the  declaration  untouched ;  and  there  is  no  issue,  as  to  that 
count,  on  the  bankruptcy.    The  plaintiffiB,  therefore,  are 
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Exek,  efPkat,  clearly  entitled,  in  any  view  of  tlie  case,  to  retain  their 
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verdict  for  the  118/.  10s.  Bnt  none  of  the  points  on  which 
this  rule  is  founded  can  be  sustained. 

First,  as  to  the  admissibility  of  the  agreement*  It 
amounts  to  a  mere  agreement  for  a  future  tenancy,  and 
passes  no  present  interest.  It  contains  no  demising  words 
on  the  part  of  the  supposed  lessors,  nor  any  agreement  on 
the  part  of  Jones  to  take.  Everything  appears  to  be  in 
fieri.  The  plaintiffs  grant  nothing,  but  agree  to  lay  out 
money  on  the  premises,  and  in  consideration  thereof  Jones 
agrees  that  he  wUl  become  the  tenant  on  a  future  day.  No 
period  of  the  tenancy  is  mentioned.  Could  not  the  plain- 
tiffs have  brought  ejectment  against  the  former  tenant  if 
he  had  held  over  after  the  customary  time  of  entry? 
and,  on  the  other  hand,  could  Jones  have  brought  trespass 
after  that  day?  It  could  not  have  been  the  intention  of 
the  parties  that  Jones  should  be  bound  as  tenant,  and 
liable  to  the  large  rent  of  £260,  until  the  stipulation  for 
the  improvement  of  the  premises,  which  was  part  of  the 
consideration  for  his  becoming  tenant  and  paying  that 
amount  of  rent,  should  first  have  been  carried  into  effect. 
Clayton  v.  Burtenshaw  (a)  is  in  point.  There,  by  an  in- 
strument under  seal,  A.  agreed  to  take  and  hire  of  B.  cer- 
tain premises  at  a  certain  yearly  rent,  but  no  time  was 
fixed  for  the  commencement  or  determination  of  the  in- 
terest ;  and  it  was  agreed  that  A.  should  take  at  a  valuation, 
to  be  made  on  a  future  day,  the  fixtures,  furniture,  and 
stock  in  trade  on  the  premises.  It  was  held  that  this  was 
only  an  agreement  for  a  lease.  And  Bayley,  J.,  and  Hoi- 
royd,  J.,  rest  their  decision  on  the  ground,  amongst  others, 
that  it  contained  no  words  binding  the  party  who  was  to 
demise. 

Secondly,  no  point  was  made  at  the  trial  as  to  the  agree- 
ments being  void  for  uncertainty ;  the  only  point  taken 
was,  that  upon  the  terms  of  it  the  rent  became  due  in 

(a)  5  B.  &  Cr.  41 ;  7  D.  &  R.  800. 


HILARY   TERM,   7  VICT.  478 

January^  aa  being  the  "usual  time  of  payment''  according  Bxeh.  rfPUw^ 
to  tlie  evidence.  It  is  difficult  to  see  how  a  contract  of  this 
nature  can  be  said  to  be  void  for  uncertainty.  And  surely 
it  may  be  explained  and  applied,  if  uncertain  or  ambi- 
guous in  its  terms^  by  parol  evidence.  Here  the  document 
expressly  refers  to  the  parol  agreement  of  the  parties^  when 
it  speaks  of  the  usual  time  of  payment  "  as  agreed  upon** 
It  is  plain  that  the  ''  customary  time  of  entry''  referred  to 
the  custom  of  the  country^  the  ^'  usual  time  of  payment" 
to  the  time  when  the  rents  were  made  payable  on  the 
plaintiffs'  estate.  Then  the  subsequent  acts  of  the  par- 
ties, especially  the  signing  by  Jones  of  the  paper  of  the 
3rd  of  October,  after  express  intimation  that  another  year's 
rent  had  become  due,  were  ample  evidence  to  go  to  the 
jury  that  the  contract  was  for  payment  of  the  year's  rent 
at  Michaelmas;  and  no  complaint  is  made  that  the  jury 
came  to  a  wrong  conclusion  on  the  facts. 

Lastly,  the  giving  of  the  warrant  of  nttomey  was  not  an 
act  of  bankruptcy.  The  procuring  by  a  party  of  his  goods 
to  be  taken  in  execution  imports  that  it  is  a  proceeding 
originating  with  and  initiated  by  himself;  whereas  here 
the  warrant  of  attorney  was  given  under  the  strongest 
pressure.  The  words  of  the  6  Geo.  4,  c.  16,  s.  8,  are,  ''  If 
any  trader  shall  depart  this  realm,  &;c.,  or  suffer  himself 
to  be  arrested  for  any  debt  not  due,  or  yield  himself  to 
prison,  or  Sfii^er  himself  to  be  outlawed,  or  procure  himself 
to  be  arrested,  or  his  goods,  money,  or  chattels  to  be  at- 
tached, sequestered,  or  taken  in  execution,"  &c. :  the  word 
''  procure  "  being  rendered  even  stronger  by  its  juxtaposi- 
tion with  other  words  importing  a  submission  by  the  trader 
to  the  acts  of  others.  The  procuring,  which  is  thereby 
made  an  act  of  bankruptcy,  is  an  act  in  the  nature  of  a 
fraudulent  preference :  HaU  v.  Wallace  (a).  No  act  sub- 
mitted to  by  the  trader  on  pressure  of  a  creditor  can  pos- 
sibly be  deemed  a  procurement  by  him. 

(a)  7  M.  &  W.  353. 
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Steh.  ^PfeoMf  KtUy,  C/dUon,  and  Taumsend,  in  support  of  the  role. — 
^  ^  ^  First,  the  paper  signed  on  the  Slst  Januaiy,  1840,  is  a 
Gou  lease,  and  not  a  mere  agreement  for  a  future  demise.  It 
LLOT9.  is  not  the  less  a  lease  because  the  interest  is  to  commence 
in  futuro.  It  is  said  it  contains  no  words  binding  on  the 
lessors;  but  the  instrument  is  executed  by  them  through 
their  agent.  If  Jones  thereby  agrees  to  take  as  tenant, 
the  plaintiffs,  by  signing  it,  agree  to  let  to  him.  Would 
not  an  agreement  in  like  terms,  for  the  pwrchase  of  goods, 
import  a  Mfe?  CZoy/on  v.  fitir^aw&iw  was  quite  a  different 
case;  there  the  agreement  was  one  purporting  to  be  made 
by  two  parties,  but  was  executed  by  one  only,  the  proposed 
tenant.  As  Best,  C.  J.,  says,  in  Wright  ▼.  TrezevarU  (a), 
**  The  landlord,  by  agreeing 'to  accept  the  rent,  agrees 
to  the  equivalent  for  that  rent,  in  other  words,  consents  to 
demise :  no  particular  form  of  words  is  necessary  for  the 
purpose/'  It  is  clear  that  the  parties  to  this  agreement 
meant  that  Jones  should  thereby  become  tenant  on  the 
day  referred  to.  With  respect  to  the  clause  as  to  laying 
out  money  in  improvements,  there  is  nothing  to  shew  that 
this  was  to  be  done  before  the  commencement  of  the 
tenancy;  the  stipulation,  that  the  cartage  of  materials 
should  be  done  by  Jones,  rather  points  the  other  way. 
This  instrument  has  all  the  requisites  of  a  lease,  as  stated 
in  Bac.  Abr.,  Leases,  (E),  viz.,  the  amount  of  rent,  and,  by 
reference,  the  commencement  and  extent  of  the  term ;  and 
there  is  no  suggestion  that  any  more  formal  instrument  of 
demise  was  to  be  executed  afterwards.  [They  cited  Poole 
V.  Bentley  (A).]  But  if  there  was  no  actual  demise  by  this 
agreement,  how  could  this  action  lie  against  the  sheriff, 
for  the  entry  was  clearly  under  it? 

But,  secondly,  the  agreement,  as  to  the  time  for  pay- 
ment of  the  rent,  is  uncertain  and  void ;  or,  if  not,  it  is  to 
be  construed  as  if  it  were  silent  as  to  the  time  of  pay- 
ment, in  which  case  the  law  comes  in,  and  applies  it  to  the 
(a;  Moo.  &  Mai.  232.  {h)  12  East,  168. 


HILABT   TBRM^    7  VICT.  475 

end  of  the  year  from  the  time  of  entry.  Under  this  agree-  Bx^  of  PittUf 
ment  the  rent  is  clearly  payable  only  once  a  year,  and  '   ^ 

therefore  it  is  immaterial  how  the  tenant  has  in  fact  paid :  ^<^^ 
the  conduct  of  the  parties  conld  not  give  a  meaning  to  the  Llotd. 
written  contract.  Bat,  at  all  events,  such  an  instrument 
cannot  be  construed  by  reference  to  the  times  of  payment 
usual  on  the  estates  of  the  particular  landlord;  if  any  evi- 
dence be  admitted  to  explain  it,  it  should  be  that  of  the 
custom  of  the  country  generally.  Nor  can  the  legal  ope- 
ration of  it  be  to  give  a  forehand  rent,  unless  by  express 
stipulation,  or  necessary  implication  from  its  terms.  And 
this  is  only  an  agreement  that  the  rent  shall  be  paid — not 
that  it  shall  hecome  payable — at  the  usual  time. 

Lastly,  the  giving  of  the  warrant  of  attorney  was  an  act  of 
bankruptcy.  And  this  question  is  open  on  the  third  count 
as  well  as  on  the  second.  There  is  a  general  verdict  for 
general  damages.  At  all  events,  it  would  go  to  reduce  the 
damages  to  a  nominal  amount  on  both  counts ;  for  if  there 
was  an  act  of  bankruptcy  with  the  plaintiffs'  knowledge, 
surely  they  can  recover  no  damages  for  the  delay  com* 
plained  of.  Then  this  is  an  act  of  bankruptcy,  by  pro- 
curing the  goods  to  be  taken  in  execution.  The  trader 
does  give  a  fraudulent  preference,  when  he  gives  a  warrant 
of  attorney  and  a  judgment  for  money  not  then  due,  with 
the  secret  stipulation  that  it  shall  be  enforced  so  as  to  give 
it  priority  over  the  executions  of  other  creditors.  When 
he  so  adopts  the  act  of  the  other  parties,  it  becomes  a  pro- 
curing, as  much  as  if  he  made  a  voluntary  conveyance 
which  was  brought  to  him  ready  drawn  and  engrossed*  If 
he  voluntarily  act  on  the  suggestion  of  another  in  giving 
such  an  instrument,  that  is  sufficient ;  and  the  necessary 
consequence  of  such  an  act  is  to  defeat  and  delay  the  rest 
of  bis  creditors. 

Lord  Abingbb,C.  B. — ^I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  The  case  has  been  very  fully  argued  and 
investigated,  and  I  am  prepared,  on  all  the  points  which  have 
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Sxeh.  of  Phot,  been  discussed,  to  give  mj  jadgment  against  the  defend- 
^°^^'  ant.  [His  Lordship  stated  the  first  count  of  the  declara- 
tion, and  the  pleas  to  that  count,  and  proceeded:]  That 
Thomas  Jones  held  under  a  demise  is  clear,  whichever 
way  we  view  the  document  of  the  Slst  January,  1840. 
The  first  question  is,  whether  that  document  is  a  lease, 
and  requires  a  stamp  accordingly.  There  may  be  many 
things  about  which  the  parties  may  enter  in  such  a  case 
into  a  written  agreement,  without  its  being  a  demise,  tak- 
ing it  for  granted  that  a  demise  abready  exists,  or  will  exist. 
For  example,  the  one  party  may  agree  to  lay  out  money 
on  the  premises,  in  consideration  that  the  other  will  agree 
that  he  shall  thereafter  become  tenant.  This  paper  clearly 
refers  to  some  parol  agreement  between  the  parties,  con- 
taining some  other  stipulations.  Where  the  parties  sign  an 
agreement  containing  all  the  particulars  of  a  demise,  it 
may  no  doubt  be  considered  as  imparting  a  present  interest, 
though  it  contains  words  of  agreement  on  the  part  of  one 
of  them  only.  But  that  is  where  it  contains  all  the  terms 
of  the  demise,  which  is  not  the  case  here.  There  is  no 
statement  of  the  commencement  or  duration  of  the  ten- 
ancy— no  stipulation  that  the  party  shall  occupy  for  a  year 
or  a  longer  period :  nothing  more  than  a  legal  inference, 
that,  if  he  occupies  for  a  year,  he  must  pay  rent  at  the  rate 
therein  mentioned. 

The  second  objection  is,  that  this  document  does,  in 
point  of  law,  import  a  time  for  payment  of  the  rent,  namely, 
at  the  end  of  the  year,  computing  it  from  the  time  of  entiy. 
But  there  is  no  legal  necessity  that  rent  should  be  paid  at 
the  end  of  the  year.  Again,  it  is  argued  that  Barker's 
statement  to  Jones  does  not  involve  any  statement  of  the 
time  when  the  rent  became  payable,  and  that  at  all  events 
we  must  so  construe  the  agreement  as  to  make  it  payable 
on  the  8th  of  January,  that  being  the  usual  time  of  actual 
payment  Such  are  not  the  terms  of  the  document  itself; 
but  it  is  said  the  parol  agreement  between  the  parties 
must  be  taken  to  have  had  reference  to  the  audit-day. 
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Looking  at  the  whole  of  the  transaction,  I  draw  the  con-  Bxeh.  of  PUat, 


trary  conclusion.  It  must  in  reason  be  supposed  that  the 
rent  was  to  become  due  before  the  audit-day.  If  Jones  did 
not  understand  that  at  the  time  when  he  signed  this  agree- 
ment, then  look  at  his  conduct  afterwards.  It  is  clear  he 
acted  on  the  understanding  that  the  year's  rent  was  due 
in  September,  when,  on  the  3rd  of  October,  being  expressly 
reminded  that  a  year's  rent  had  become  due,  he  made  an 
arrangement  with  Barker  for  paying  it  off  before  Christ- 
mas. There  is,  therefore,  abundant  evidence,  that,  either 
by  the  original  agreement,  or  by  some  parol  agreement  sub- 
sequently, the  time  at  which  the  rent  should  become  pay- 
able was  fixed  at  Michaelmas-day,  and  that  this  was  ac- 
ceded to  by  the  tenant. 

The  last  question  is  as  to  the  alleged  act  of  bankruptcy. 
Now  that  must  depend  on  the  words  of  the  statute.  The 
words  are,  "  If  any  trader  shall  procure  himself  to  be  ar- 
rested, or  his  goods,  money,  or  chattels  to  be  attached, 
sequestered,  or  taken  in  execution,  &c.,  with  intent  thereby 
to  defeat  or  delay  his  creditors,"  &c.  That  means  an  in- 
tent on  his  part  to  defeat  or  delay  his  creditors.  The  pro- 
vision is  founded  on  what  was  already  the  established  law 
in  consimili  casu,  with  respect  to  a  fraudulent  preference. 
It  is  one  of  the  modes  of  conveyance  which  are  to  constitute 
acts  of  bankruptcy.  It  might  as  well  be  said  that  any  step 
which  a  defendant  voluntarily  takes  in  a  cause  is  a  procur- 
ing of  the  judgment  and  execution  against  him,  as  that  the 
giving  of  this  warrant  of  attorney,  and  the  entering  up  of 
judgment  upon  it,  w*as  a  procuring  by  this  man  of  his  goods 
to  be  taken  in  execution.  Nobody  ever  considered  that 
the  remote  cause  of  the  execution,  namely,  the  giving  of 
the  judgment,  is  the  act  of  bankruptcy.  There  was  no 
fraud  in  Jones's  conduct  in  giving  the  warrant  of  attorney; 
on  the  contrary,  it  was  an  honest  and  proper  act,  done  to 
secure  his  landlord  from  loss;  and  it  was  done  at  the  in- 
stance of  and  under  pressure  from  the  landlord.  I  am  clearly 


1844. 
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Sxeh.  of  Pieat,  of  opinion  that  such  an  act  does  not  constitute  an  act  of 

1844 

'  -     bankruptcy. 

GoBB  With  respect  to  the  third  count,  that  stands  on  a  differ- 

liLOTD.       ent  ground,  and  would  be  supported  even  though  all  these 

objections  were  valid.  The  plaintiffs  are  therefore  entitled 

to  recover,  and  to  sustain  their  verdict  to  its  whole  extent: 

the  only  question  is,  whether  there  should  not  be  a  remit* 

titur  of  the  damages  as  to  one  of  the  two  latter  counts  of 

the  declaration;  that,  however,  is  a  matter  with  which  we 

have  now  nothing  to  do.    On  the  whole,  therefore,  I  am 

clearly  of  opinion  that  this  rule  ought  to  be  discharged. 

Alderson,  B. — I  am  of  the  same  opinion  on  all  the 
points.  The  first  question  on  which  we  have  to  decide  is, 
whether  this  memorandum,  stamped  as  it  was,  was  pro* 
perly  received  in  evidence  as  an  agreement.  The  next  is, 
whether,  upon  the  proper  construction  of  the  agreement  and 
tiie  parol  evidence  together,  the  rent  was  a  forehand  rent 
payable  in  September.  And  the  third  is,  whether  the  act  of 
executing  the  warrant  of  attorney  was  an  act  of  bank- 
ruptcy. 

Now,  with  respect  to  the  first  question,  the  rule  which  is 
laid  down  in  all  the  cases  is,  that  you  must  look  at  the  whole 
of  the  instrument,  to  judge  of  the  intention  of  the  parties 
as  declared  by  the  words  of  it,  for  the  purpose  of  seeing 
whether  it  is  an  agreement  or  a  lease.  And,  looking  at 
the  whole  of  this  instrument,  it  appears  to  me  that  it  was 
not  intended  to  give  an  immediate  right  to  the  party  to  be 
from  that  moment,  and  before  the  execution  of  any  lease,  a 
tenant  from  a  future  day,  but  that  the  true  construction  of 
the  instrument  is,  an  agreement  between  the  parties  that  at 
a  future  time  one  of  them  shall  become  the  tenant,  pro- 
vided certain  things  are  intermediately  done  by  the  land- 
lord or  his  agent,  so  as  to  put  the  premises  into  a  certain 
state,  which  the  agreement  describes.  Then,  it  being  shewn 
that  this  agreement  has  been  performed,  and  that  the 
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tenant  is  occupying  the  land^  the  terms  of  the  agreement,  £mA-  rf  Pi^^, 
coupled  with  his  occupation,  make  him  a  tenant  upon 
the  conditions  specified  as  the  terms  of  the  future  lease. 
Where,  indeed,  bj  an  agreement  of  this  sort,  one  person 
agrees  to  take  certain  premises  at  a  certain  rent  from  a 
certain  time,  and  both  parties  sign  the  paper;  looking  at 
the  whole  of  such  an  instrument  together,  nobody  can 
doubt,  that,  though  it  contain  no  words  of  demise  by  the 
party  who  signs  it  as  landlord,  such  an  instrument  would 
amount  to  a  lease,  because  you  cannot  give  effect  to  the 
signature,  unless  by  supposing  that  there  is  an  implied 
agreement  to  demise,  besides  the  express  words  by  which 
the  tenant  agrees  to  take.  But  here  there  are  words  in  the 
agreement  which  fully  account  for  the  signature  of  the 
landlord  in  a  totaUy  different  and  more  obvious  way,  viz., 
that,  before  the  party  agreed  to  become  the  tenant,  the 
landlord  had  agreed  to  do  certain  things.  In  the  other 
case  there  is  no  reason  for  the  landlord's  signature  except 
for  the  purpose  of  demising;  here  there  is.  It  appears  to 
me,  therefore,  that  there  is  an  obvious  distinction  between 
the  two  cases,  and  that,  upon  the  whole,  this  instrument 
is  not  an  agreement  of  demise,  but  it  is  an  agreement 
that  there  shall  be,  under  certain  circumstances,  at  some 
future  time,  if  certain  things  be  done,  a  demise; — ^it  is  an 
agreement  between  the  parties,  the  terms  of  which,  un- 
doubtedly, were  to  regulate  the  future  tenancy,  if  a  future 
tenancy  should  exist.  Then  the  next  question  is,  whether^ 
if  it  be  shewn  that  there  was  a  demise  afterwards,  (which 
there  was,  by  the  occupation  of  the  party,  coupled  with 
the  other  circumstances),  the  rent  was  or  was  not  a  fore- 
hand rent.  Now  it  is  perfectly  clear,  from  aU  the  circum- 
stances of  the  case,  that  a  forehand  rent  was  in  fact  paid, 
because  the  tenant  has  paid  his  rent  uniformly  on  the  audit- 
day,  on  the  11th  January,  the  tenancy  commencing  on 
the  12th  of  May;  and  the  only  question  made  at  the  trial 
was,  whether  that  forehand  rent  was  due  at  January,  or  in 
the  September  preceding.    Now,  that  question  being  so. 
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Bxeh.  rf  Pleat,  and  it  being  indisputable  upon  all  the  drcumstances  of  the 
case  that  there  was  a  forehand  rent,  very  slight  evi- 
dence would  justify  the  jury  in  coming  to  the  conclusion 
that  that  forehand  rent  was  due  at  Michaelmas;  and  in 
this  case^  by  the  declaration  of  the  tenant  himself,  in  his 
own  handwriting,  he  admitted  that  the  rent  was  due  at 
Michaelmas.  The  jury,  accordingly,  have  found  that  such 
was  the  agreement,  and  it  appears  to  me  they  have  found 
according  to  all  the  reasonable  evidence  in  the  cause. 

The  only  remaining  question  is  as  to  the  act  of  bank- 
ruptcy. Now  the  facts  appear  to  be,  that  this  warrant  of 
attorney  was  signed  by  a  party  who  was  at  that  time  in- 
debted in  a  sum  of  £160;  that,  this  sum  being  then  due, 
he  agreed  to  give  a  warrant  of  attorney  for  that  amount, 
and  also  for  the  amount  of  the  current  year's  rent,  which 
would  become  due  in  September:  he  did  it  reluctantly, 
and  on  the  strong  pressure  of  the  agent  of  the  landlord, 
present  at  the  time;  and  he  did  it  under  a  stipulation 
that  the  warrant  should  not  be  unnecessarily  put  in  force. 
How  can  we  say  that  this  is  a  procuring  of  his  goods 
to  be  taken  in  execution?  The  act  of  Parliament  speaks 
of  two  different  classes  of  acts  of  bankruptcy;  one  is  by 
the  party's  suffering,  the  other  by  his  procuring,  certain 
acts  to  be  done.  Surely  this  is  only  suffering;  it  cannot 
be  procuring,  because  a  person's  procuring  his  goods  to  be 
taken  in  execution  means  that  the  initiatif  e  comes  from 
him — he  is  the  person  who  begins  to  procure — who  initiates 
the  proceeding,  and  causes  the  thing  to  be  done,  in  the 
ordinary  sense  of  the  word.  We  should  make  no  distinc- 
tion between  a  party's  suffering  and  procuring,  if  we  were 
to  say  that  the  doing  an  act  of  this  kind  was  procuring;  it 
can  be  nothing  more  than  suffering.  It  seems  to  me  that 
the  matter  is  reaUy  too  clear  for  argument. 

QuBNET,  B.,  concurred. 

Rule  discharged. 
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Etfeh,  qfPUoM^ 
1844. 


DowNEs  and  Another  v.  William  Obeen.  j^n,  04. 

UEBT  on  a  joint  and  several  bond  given  by  the  de-  Debt  on  a  bond 
fendant  and  Mary  Green,  as  sureties  for  one  Frederick  defendant  to 
Green,  to  the  plaintiffs  and  two  other  persons  since  de-  {n^^g^e'^ff' 
ceased,  of  the  names  of  Shaw  and  Balmanno,  in  the  penal  •umof£700, 
snm  of  £700,  conditioned  for  the  payment  by  the  defend-  payment  of 
ant  of  £850,  with  interest  thereon  at  £5  per  cent,  per  fj^*^^'^' 
annam,  by  certain  instalments,  and  also  for  the  payment,  P«*'  cent,  per 

^      ,  ^  ^  '   annum,  by 

during  such  time  as  the  said  sum  of  £350  and  interest,  or  certain  instai- 

any  part  thereof,  should  remain  unpaid,  of  the  annual  pre-  for  paym°en*, 

mium  of  26/.  2*.  8d.,  payable  on  a  policy  of  assurance  for  fj^'^"*  ^^^^ 

£800,  deposited  as  a  collateral  security  for  the  repayment  Jf350  and  in- 
terest, or  any 
of  the  £350  and  interest,  and  of  all  costs  and  expenses  part  thereof, 

which  should  be  incurred  in  enforcing  performance  of  the  p*^^  of  tiie"an- 

bond:   with  a  proviso,  that  the  monies  intended  to  be  ""Jgf'glT^g" 

ultimately  recoverable  thereon   should  not  exceed  £500.  payable  on  a 

-,         ,  «   1  .      .      1  *•  inn^^  policy  of  auur- 

Breach,  nonpayment  of  the  principal  sum  of  £350.  ance  on  life 

The  plea  set  out  the  condition  of  the  bond  on  oyer  as  ^j^^^^i  a*" 
follows: — "Whereas  the  said  Frederick  Green,  having  oc-  collateral lecu. 

°  rity  for  the  re- 

casion  for  the  sum  of  £350,  hath  applied  to  the  said  John  payment  of  the 
Shaw,  Charles  Downes,  Alexander  Balmanno,  and  Edward  teresi,  and  all 
Boyd,  to  lend  him  the  same,  which  they  have  agreed  to  e^rrU'^gnfotcI 
do,  upon  the  said  Frederick  Green,  together  with  the  said  ing performance 

^  '       ^  of  the  bond; 

with  a  proviso 
that  the  monies  to  be  ultimately  recoTerable  on  the  bond  should  not  exceed  ^500.  Breach,  non- 
payment  of  the  ;£f350.  Plea,  setting  out  the  condition  of  the  bond  on  oyer,  and  alleging  that, 
at  the  time  of  making  it,  it  was  corruptly  agreed  between  the  plaintiffs  and  the  defendant,  that 
the  plaintiffs  fhould  lend  the  defendant  ;^350,  to  be  repaid  by  instalments,  with  £h  per  cent, 
interest,  being  the  monies  of  a  life  insurance  company,  of  which  the  plaintiffs  were  members, 
and  that  the  defendant  should  insure  his  life  with  that  company  for  ififSOO,  at  an  annual  premium 
of  26/.  2«.  8</.,  (the  same  being  a  larger  sum  than  was  necessary  to  secure  the  repayment  of  the 
if350),  and  should  deposit  the  policy  with  the  pluntiffs  as  a  collateral  security  for  the  repay- 
ment  of  the  ;^d50  and  interest.  The  plea  then  averred,  that,  in  pursuance  and  part  performance 
of  such  corrupt  contract,  the  defendant  effected  the  policy  of  insurance  for  jf  800,  for  the  benefit 
of  the  insurance  company,  executed  the  bond  in  question,  and  deposited  the  policy  with  the  plain- 
tiffs as  a  collateral  security ;  and  that  the  interest  on  the  i?S50,  together  with  the  premium 
payable  on  the  policy,  exceeded  the  rate  of  £h  for  the  forbearing  of  i^lOO  for  a  year,  against 
the  form  of  the  statute,  whereby  the  bond  was  void : — HM^  that  the  contract  sUted  in  the  plea 
was  not  usurious,  and  that  the  plea  was  bad  in  subsUnce. 

VOL.  XII.  K  K  M.  W. 
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Bxeh.  o/Pietu,  WUliam  Green  and  Mary  Green,  as  his  sureties,  entering 
-  into  this  present  bond  or  obligation  in  the  above-mentioned 
D0WMX8  penalty,  for  securing  the  due  payment  of  the  said  principal 
OaBKN.  sum  of  £350  and  interest  thereon  as  hereinafter  mentioned, 
and  also  the  payment  of  the  annual  premium  and  pre- 
miums which  shall  become  due  on  a  certain  policy  of  in- 
surance on  the  life  of  him  the  said  Frederick  Green,  under 
the  hands  of  three  of  the  directors  of  the  United  Kingdom 
Life  Assurance  Company,  in  the  sum  of  dE800,  being  No. 
153,  and  dated  the  3rd  day  of  July  instant,  as  hereinafter 
mentioned,  and  upon  the  said  Frederick  Green  depositing 
with  the  said  John  Shaw,  Charles  Downes,  Alexander  Bal- 
manno,  and  Edward  Boyd,  the  said  policy  of  assurance,  as 
a  collateral  security  for  the  repayment  of  the  said  sum  of 
JE350,  and  interest,  and  all  costs,  charges,  and  expenses, 
which  the  said  John  Shaw,  Charles  Downes,  Alexander 
Balmanno,  and  Edward  Boyd,  or  any  of  them,  their  or 
any  of  their  executors,  administrators,  or  assigns,  may 
from  time  to  time  incur  or  expend  in  enforcing  the  per- 
formance of  this  present  bond  or  obligation :  Now  there- 
fore the  condition  of  the  above-written  obligation  is  such, 
that,  if  the  above-bounden  Frederick  Green,  his  heirs,  exe- 
cutors, or  administrators,  shall  and  do  well  and  truly  pay 
or  cause  to  be  paid  to  the  said  John  Shaw,  Charles 
Downes,  Alexander  Balmanno,  and  Edward  Boyd,  the  said 
sum  of  £350  of  lawful  money  of  Great  Britain,  together 
with  interest,  half-yearly,  for  the  same,  at  the  rate  of  £5 
for  £100  by  the  year,  by  instalments,  in  manner  following ; 
that  is  to  say,  the  sum  of  £50,  part  of  the  said  principal 
money,  to  be  paid  yearly,  on  the  10th  day  of  July  in  every 
year,  with  interest,  at  the  rate  aforesaid,  on  the  said  sum 
of  £350,  or  such  part  thereof  as  shall,  at  the  respective 
times  of  payment  of  the  said  interest,  remain  unpaid,  on 
the  10th  day  of  July  and  on  the  10th  day  of  January  in 
every  year,  until  the  whole  of  the  said  sum  of  £350  and 
interest  shall  be  fully  paid  and  satisfied;  the  first  payment 
thereof  to  be  made  on  the  10th  day  of  July  in  the  year 
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also  shall  and  do  pay  or  cause  to  be  paid  yearly  and  every 
year  during  such  time  as  the  said  principal  sum  of  £350, 
or  any  part  thereof,  or  the  interest  of  the  said  principal 
sum,  or  any  part  thereof,  shall  remain  unpaid,  the  annual 
premium  and  premiums  of  26/.  is.  8(/.,  payable  on  the  said 
policy  of  assurance,  for  keeping  the  same  on  foot,  as  and 
when  the  same  shall  become  due  and  payable,  then  this 
obligation  to  be  void  and  of  none  effect.  But  if  default 
shall  be  made  in  any  part  of  the  condition  above  written, 
then  the  same  to  be  and  remain  in  full  force  and  virtue : 
provided  always,  that  the  monies  intended  to  be  ultimately 
recoverable  under  the  present  obligation  shall  not  exceed 
the  sum  of  £500 :" — ^which  being  heard  and  read,  the  de- 
fendant says,  that  before  and  at  the  time  of  the  making 
of  the  said  supposed  writing  obligatory  in  the  declaration 
mentioned,  and  in  the  lifetime  of  the  said  Shaw  and  Bal- 
manno,  since  deceased,  each  and  every  of  them  the  said  Shaw 
and  Balmanno  and  the  plaintiffs  was  a  member  of  a  certain 
Life  Assurance  Company,  to  wit,  the  United  Kingdom  As- 
surance Company :  And  the  defendant  in  fact  further  saith, 
that,  before  the  making  of  the  said  supposed  writing  obli- 
gatory, and  in  the  lifetime  of  the  said  Shaw  and  Balmanno, 
since  deceased,  to  wit,  on  &c.,  it  was  corruptly,  and  against 
the  form  of  the  statute  in  such  case  made  and  provided, 
agreed  by  and  between  the  said  Frederick  Green  and 
the  said  Shaw  and  Balmanno  and  the  plaintiffs,  that  they 
the  said  Shaw  and  Balmanno  and  the  plaintiffs  should 
lend  and  advance  to  the  said  Frederick  Green  a  certain 
sum  of  money,  to  wit,  the  sum  of  £360,  (the  same  then 
being  the  proper  monies  of  the  said  United  Kingdom 
Life  Assurance  Company,  whereof  each  and  every  of  them 
the  said  Shaw  and  Balmanno  and  the  plaintiffs  then  was  a 
member);  and  that  they  the  said  Shaw  and  Balmanno  and 
the  plaintiffs  should  forbear  and  give  days  of  payment  of 
the  said  sum  of  £350,  and  interest  thereon,  from  the  time 
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Bsrek.qfPimt,  of  lending  and  advancing  the  same,  in  manner  and  until 
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and  upon  certain  other  times  following^  to  wit,  the  said 
sum  of  £350  to  be  paid  by  instalments  of  JE50  yearly,  on 
the  10th  day  of  July  in  every  year,  until  the  whole  should 
be  fully  paid ;  the  first  payment  thereof  to  be  made  on  the 
10th  day  of  July  in  the  year  1836  aforesaid,  and  the  in- 
terest on  the  said  sum  of  £350,  or  such  part  thereof  as 
should,  at  the  respective  times  of  payment  of  the  said  in- 
terest, remain  unpaid,  at  the  rate  of  £5  for  £100  by  the 
year,  to  be  paid  half-yearly,  by  instalments,  on  the  10th  day 
of  July  and  on  the  10th  day  of  January  in  every  year,  until 
the  whole  of  the  said  sum  of  £350  and  interest  should  be 
fully  paid ;  the  first  payment  thereof  to  be  made  on  the 
said  10th  day  of  July  in  the  year  1836  aforesaid;  and  that 
the  said  Frederick  Green  should  effect  a  policy  of  assure 
ance  on  the  life  of  him  the  said  Frederick  Green  in  the 
United  Kingdom  Life  Assurance  Company,  whereof  each 
and  every  of  them  the  said  Shaw  and  Balmanno  and  the 
plaintiffs  then  was  a  member  as  aforesaid,  in  a  certain 
other  sum  of  money,  to  wit,  the  sum  of  £800,  at  a  certain 
annual  premium  of  26/.  2s.  Sd.  to  be  payable  thereon,  for 
the  benefit  of  the  said  United  Kingdom  Life  Assurance 
Company,  whereof  each  and  every  of  them  the  said  Shaw 
and  Balmanno  and  the  plaintiffs  then  was  a  member  as 
aforesaid,  for  keeping  the  same  on  foot,  the  said  sum  of 
£800  then  being  a  much  greater  sum,  to  wit,  a  sum  greater 
by  and  in  the  amount  of  £200,  than  was  necessary  for 
securing  to  the  said  Shaw  and  Balmanno  and  the  plain- 
tiffs, to  wit,  as  trustees  for  themselves  and  the  other  mem- 
bers of  the  said  United  Kingdom  Life  Assurance  Company 
as  hereinafter  mentioned,  the  sum  of  £850  and  interest 
thereon  as  aforesaid,  and  all  costs,  charges,  and  expenses 
to  be  by  them  reasonably  incurred  or  expended  in  enforo- 
ing  the  performance  of  the  bond  or  obligation  by  the  said 
agreement  stipulated  for  as  hereinafter  mentioned,  such 
policy  to  be  under  Hie  hands  of  three  of  the  directors  of 
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should  deposit  the  said  policy  of  assurance  so  to  be  effected 
as  aforesaid  with  the  said  Shaw  and  Balmanno  and  the 
plaintiffs,  as  a  collateral  security  for  the  repayment  of  the 
said  sum  of  JE850  and  interest,  and  all  costs,  charges,  and 
expenses  which  the  said  Shaw  and  Balmanno  and  the  plain- 
tiffs, or  any  of  them,  their  or  any  of  their  executors,  ad- 
ministrators, or  assigns,  might  from  time  to  time  incur  or 
expend  in  enforcing  the  performance  of  the  said  bond  or 
obligation  by  the  said  agreement  stipulated  for  as  herein- 
after mentioned;  and  that  the  said  F.  Green,  together 
with  the  defendant  and  one  Mary  Green,  as  his  sureties, 
should  enter  into  a  certain  bond  or  obligation,  under  their 
seals,  to  the  said  Shaw  and  Balmanno  and  the  plaintiffs, 
to  wit,  as  trustees  for  themselves  and  the  other  members  of 
the  said  United  Kingdom  Life  Assurance  Company,  in  a 
certain  penalty,  to  wit,  of  £700,  (the  said  bond  or  obliga- 
tion being  subject  to  a  proviso  limiting  the  money  to  be 
ultimately  recoverable  thereupon  not  to  exceed  £500),  for 
securing  the  due  payment  by  the  said  F.  Green  of  the 
said  principal  sum  of  £350  and  interest  thereon  as  afore- 
said, and  also  the  payment  by  the  said  F.  Green,  yearly  and 
every  year,  of  the  annual  premium  and  premiums  of  26/. 
2s.  Sd,,  payable  and  which  should,  during  such  time  as  the 
said  principal  sum  of  £850,  or  any  part  thereof,  or  the  in- 
terest of  the  said  principal  sum  or  any  part  thereof,  should 
remain  unpaid,  become  due  on  the  said  policy  of  assurance 
so  to  be  effected  on  the  life  of  him  the  said  F.  Green  in  the 
said  sum  of  £800,  (the  same  then  being  so  greater  as  afore- 
said), for  keeping  the  same  on  foot,  as  and  when  the  same 
should  become  due  and  payable.  [The  plea  then  averred 
the  effecting  by  F.  Green  of  the  policy  of  assurance  for 
£800,  dated  the  3rd  of  July,  1834,  the  payment  by  him  of 
the  first  annual  premium  of  26/.  28. 8tf.  thereon,  the  execu- 
tion of  the  bond  by  him  as  principal,  and  by  the  defendant 
and  Mary  Green  as  his  sureties,  and  the  depositing  of  the 
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^«*;^^^M,  poKcy  with  Shaw  and  Bahnanno  and  the  plaintiffs,  as  a 
collateral  security  for  the  repayment  of  the  £350  and  in- 
terest, &c.]  And  the  defendant  in  fact  farther  saith,  that 
the  said  Shaw  and  Balmanno  and  the  plaintiffs,  in  further 
pursuance  of  the  said  corrupt  and  unlawful  agreement,  did 
afterwards,  to  wit,  on  &c.,  lend  and  advance  to  the  said  F« 
Chreen  the  said  sum  of  £350,  (the  same  then  being  the 
proper  monies  of  the  said  United  Kingdom  Life  Assurance 
Company,  whereof  each  and  every  of  them  the  said  Shaw 
and  Balmanno  and  the  plaintiffs  then  was  a  member  as 
aforesaid),  to  be  so  forborne  and  given  days  of  payment  for, 
with  interest  thereon  as  aforesaid ;  and  the  defendant  in 
fact  further  saith,  that  the  only  object  of  the  said  F.  Green 
in  agreeing  as  aforesaid,  and  in  effecting  and  depositing 
the  said  policy  of  assurance  so  effected  by  him  in  the  said 
sum  of  £800,  (so  being  greater  as  aforesaid),  was  the  ob- 
taining of  the  said  loan  and  advance  of  the  said  sum  of 
£350,  as  the  said  Shaw  and  Balmanno  and  the  plaintiffs, 
at  the  several  times  of  the  said  agreement,  and  of  effecting 
and  depositing  the  said  policy  as  aforesaid,  weU  knew,  and 
that  but  for  his  so  agreeing,  and  so  effecting  and  depositing 
the  said  policy,  the  said  Shaw  and  Balmanno  and  the 
plaintiffs  would  not  have  lent  or  advanced  the  said  sum  of 
£850;  and  the  defendant  further  saith,  that  the  said  in- 
terest on  the  said  sum  of  £350,  or  such  part  thereof  as 
should,  at  the  respective  times  of  payment  of  the  said  in- 
terest, remain  unpaid,  at  the  rate  aforesaid,  so  agreed  to  be 
paid  by  the  said  F.  Green  to  the  said  Shaw  and  Balmanno 
and  the  plaintiffs  for  such  loan  and  forbearance  as  afore- 
said, and  so  secured  as  aforesaid,  together  with  the  annual 
premium,  to  wit,  of  6/.  10s,  Sd.,  on  the  said  sum  of  £200, 
parcel  of  the  said  sum  of  £800,  so  being  the  excess  over 
and  above  the  necessary  sum  for  securing  to  the  said  Shaw 
and  Balmanno  and  the  plaintiffs,  to  wit,  as  trustees  as 
aforesaid,  the  said  sum  of  £850  and  interest  thereon  as 
aforesaid,  and  all  costs,  charges,  and  expenses  to  be  by 


HILARY  TBRK,   7  VICT,  487 

them  reasonably  incurred  or  expended  in  enforcing  the  Bxek,  of  Pieatt 

performance  of  the  said  bond  or  obligation  as  aforesaid,  so 

agreed  to  be  payable  for  the  benefit  of  the  said  United 

Kingdom  Life  Assurance  Company,  whereof  each  and  every 

of  them  the  said  Shav  and  Balmanno  and  the  plaintiffs 

was  a  member  as  aforesaid,  and  so  secured  as  aforesaid 

during  such  time  as  the  said  principal  sum  of  £350,  or  any 

part  thereof,  or  the  interest  of  the  said  principal  sum  or 

any  part  thereof,  should  remain  unpaid,  greatly  exceed  the 

rate  of  £5  for  the  forbearing  of  £100  for  a  year,  contrary 

to  the  statute  in  such  case  made  and  provided;  whereby 

and  by  force  of  the  statute  &c.  the  said  supposed  writing 

obligatory  was  and  is  wholly  void. — Verification. 

General  demurrer,  and  joinder. 

The  point  marked  for  argument  on  the  part  of  the  plain* 
tiff  was,  that  the  fistcts  alleged  in  the  plea  do  not  amount 
to  usury,  and  that  the  plea  does  not  shew  any  illegal  con- 
tract on  which  the  bond  was  given. 

Peacock,  in  support  of  the  demurrer,  was  stopped  by  the 
Court. 

G.  7*.  W/die,  in  support  of  the  plea. — ^The  contract  set 
forth  in  the  plea  is  a  usurious  contract,  and  the  bond  on 
which  this  action  is  brought  is  therefore  void  by  the  stat. 
12  Ann.  st.2,  c.  16,  s.  1.  The  money  which  is  to  be  ulti- 
mately recoverable  on  the  bond  is  limited  to  £500,  whereas 
the  amount  of  the  policy  is  £800.  And  the  plea  contains 
an  averment,  which  overrides  the  whole  of  it ;  that  Frederick 
Ghreen,  in  pursuance  and  part  performance  of  the  corrupt 
and  unlawful  agreement,  effected  the  policy  of  assuitonce 
on  his  life,  ''for  the  benefit  of  the  United  Kingdom  Life 
Assurance  Company •''  [Parke,  B. — There  is  no  averment 
in  the  plea,  nor  anything  equivalent  to  it,  that  the  com- 
pany were  to  obtain  more  than  £5  per  cent.    The  words 
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Atk.  tf  ptgmM,  ''for  the  benefit  of  the  assurance  company^'  *pplj  to  the 
premium ;  and  whatever  the  amount  of  the  policy  may  be 
makes  no  difference  in  the  case^  for  there  is  a  correspond- 
ing risk  or  obligation.]  The  plea  alleges  the  contract  to 
have  been  cormpt  and  contrary  to  the  statute.  [Parke, 
B. — Then  your  argument  comes  to  this,  that  the  aUqpatkni 
that  the  contract  was  corrupt  necessarily  implies  that  the 
company  were  to  have  a  benefit  beyond  what  the  law  al- 
lows. Lord  Abinger,  C.  B. — ^The  plea  sets  forth  the  real 
contract^  and  that  is  perfectly  l^al^  and  untainted  with 
usury.  The  plea  calls  it  a  corrupt  agreement^  but  that 
does  not  make  it  so.]  In  Bac.  Abr.,  Usury,  (C),  it  is  said, 
''  It  hath  been  resolved,  that  an  agreement  to  pay  double 
the  sum  borrowed,  or  other  penalty,  on  the  non-payment 
of  the  principal  debt  at  a  certain  day,  is  not  usurious,  be- 
cause it  is  in  the  power  of  the  borrower  wholly  to  dischaige 
himself  by  repaying  the  principal  according  to  the  baigain. 
But  if  it  were  originally  agreed  that  the  prindpal  money 
should  not  be  paid  at  the  time  appointed,  and  that  such 
clause  was  inserted  only  with  an  intent  to  evade  the  statute, 
the  whole  contract  is  void ;  for  the  construction  of  cases  of 
tins  nature  must  be  governed  by  the  circumstances  of  the 
whole  matter,  firom  which  the  intention  of  the  parties  will 
appear  in  the  making  of  the  bargain,  which,  if  it  was  in  trudi 
usurious,  is  void,  however  it  may  be  disguised  by  a  ^ecions 
assurance.''  So,  in  Sheppard's  Touchstone,  by  Preston, 
62 : — *'K a  man  desire  to  borrow  of  me  £100  for  a  year, 
and  I  am  content  to  let  him  have  it  for  the  use  of  £8,  [the 
rate  of  interest  being  then  £8],  but  withal  I  compel  him  to 
take  a  lease  of  me  of  a  house  at  £60  rent,  which  in  truth 
is  worth  but  £30,  this  contract  is  usurious,  and  therefore 
the  assurances  thereupon  are  made  void.''  Wherever  more 
than  £5  per  cent,  is  taken,  if  the  substance  of  the  contract 
be  a  borrowing  and  lending,  a  slight  colourable  contingency 
will  not  take  the  case  out  of  the  operation  of  the  statuteof 
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the  adaon  waa  in  trover  bj  the  assignees  of  a  bankrapt  for 
silk.  It  appeared  that  the  bankrapt,  having  borrowed  i>owvk9 
firom  the  defendant  a  large  sum  of  money  for  a  quarter  of  a  Gumem, 
year,  was  to  give  him  £6  for  every  £100  for  that  quarter,  for 
the  use  of  a  warehouse.  The  question  at  the  trial  was,  whe- 
ther this  contract  was  usurious,  and  the  jury  having  found 
a  verdict  for  the  defendant,  a  new  trial  was  moved  for,  on 
the  ground  that  the  verdict  was  against  law.  HoU,  C.  J.^ 
said,  that,  upon  a  motion  for  a  new  trial,  he  would  not 
grant  it  in  a  case  where  the  verdict  was  against  evidence ; 
but  that  he  thought  it  was  a  wrong  verdict.  Bedo  v.  Soil- 
derson{e)  was  an  information  for  usury  in  this  Court,  al- 
leging a  corrupt  bai^n  for  the  use  and  occupation  of  a 
house  from  Midsummer  to  Michaelmas,  14  Jac.,  £15,  ''et 
pro  absentione  et  detentione  solutionis  £1000  '^  from  the 
16th  of  April  1614  for  six  months  next  following,  £50, "  ubi 
revera  prsedict.  messuagium  adtunc  valebat  dimittendo 
per  annum  £20  et  non  ultra/'  It  was  objected  for  the 
defendant,  first,  that  the  bargain  was  not  shewn  with  cer- 
tainty, but  generally  ''per  viam  corruptse  bargan.,''  &c.; 
and  secondly,  that  it  was  not  shewn  that  the  house  was  not 
worth  above  £20  at  the  time  of  the  bargain.  The  Court, 
however,  gave  judgment  for  the  plaintiff.  [Parke,  B. — 
That  was  the  case  of  an  information  under  a  statute,  in 
which  the  same  particularity  is  not  required  as  in  a  plea.] 
In  Wright  v.  Wheeler  {d),  where  a  sum  of  £1000  was  lent 
on  bond,  conditioned  for  repayment  of  it  with  lawful  in- 
terest, and  the  defendant  also  agreed  to  give  the  plaintiff  a 
salary  of  £50  a  year,  it  not  being  intended  that  he  should 
perform  any  service  for  it,  and  the  agreement  being  a  mere 
shift  to  give  £10  per  cent,  interest  on  the  money  lent,  the 
Court  held  the  contract  to  be  usurious,  and  that  no  action 
could  be  maintained  upon  the  bond.     [He  referred  also  to 

(a)  Cowp.  770.  (c)  Cro.  Jac  440. 

(6)  Holt,  706.  \d)  1  Campb.  165,  n. 
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Etch,  of  PUat,  Smedley  v.  Roberts  (a),  Doe  d.  Tltford  v.  Gliambers  (4),  Lowe 
^^    V.  Waller  (c),  Scott  v.  Brest  {d),  and  Doc  d.  Chimes  v. 
(rOOtrA  (e)^  as  authorities  to  the  same  effect.] 

Bat^  secondly^  this  is  a  wagering  policy  on  the  life  of 
Frederick  Green^  and  as  such  is  void  under  the  stat.  14 
Oeo.  3^  c.  48 ;  and  the  effect  of  it  is  to  taint  the  whole  con* 
tract  with  illegality.  The  authorities  on  this  subject  are 
collected  in  Park  on  Insurance^  8th  edit.,  p.  917 — ^922; 
and  Marshall  on  Insurance,  3rd  edit.,  p.  777. 

Lord  Abinoeb,  C.  B. — ^I  am  of  opinion  that  neither  of 
the  objections  taken  to  the  validity  of  this  contract  ought 
to  prevail.  With  respect  to  the  first,  I  believe  there  is  no 
case  in  which  any  thing  new  is  to  be  found  on  this  subject 
since  the  case  of  ITie  Earl  of  Chesterfield  v,  Jansen  (/),  in 
which  the  whole  law  of  usury  was  fully  discussed  and  con- 
sidered. In  that  case  it  was  well  said  by  Lord  Mansfield, 
then  Solicitor-General,  in  argument,  that  a  bargain  upon  a 
haeard  is  not  within  the  Statute  of  Usury;  and  so  it  was 
held  by  all  the  learned  judges  who  determined  that  case. 
We  cannot  presume  tbat  this  agreement  was  corruptly  or 
unlawfully  made,  and  there  is  nothing  in  the  plea  to  shew 
that  the  intention  of  the  plaintiffs,  in  requiring  the  execu- 
tion of  the  policy  of  insurance,  was  to  get  more  than  a  legal 
rate  of  interest  for  their  money*  It  appears  to  me  that  it  is 
not  usurious  for  an  insurance  company  to  take,  by  way  of 
collateral  security  for  a  loan  made  by  them  upon  a  bond,  a 
life  policy  effected  in  their  own  office,  to  a  greater  amount 
than  is  necessary  to  secure  the  repayment  of  the  loan.  If 
the  plea  had  alleged  that  the  amount  of  the  premium,  after 
allowing  for  the  risk,  had,  together  with  the  interest  pay- 
able on  the  money  borrowed,  exceeded  £5  per  cent.,  that 
would  have  raised  a  question  fit  to  be  left  to  a  jury  to  de*- 

(a)  2  Campb.  607.  (rf)  2  T.  R.  238. 

{h)  4  Campb.  1.  (f )  3  B.  &  Aid.  664. 

(c)  2  DougU  736.  (/)  1  Wils.  286. 
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termine:  bnt  the  contract  stated  in  the  plea  is  quite  other-  £mA.  rf  Pkast 
wise ;  the  insurance  effected  on  the  life  of  Frederick  Green    ^  ^^'  ^ 
is  for  his  own  benefit^  rather  than  that  of  the  insurance      Dowku 
company,  who  have  a  risk  in  proportion  to  its  amount^       Grsbn. 
and  must  pay  the  £800  on  his  deaths  however  soon  it  may 
happen.    I  think^  therefore^  that  this  transaction  clearly 
was  not  usurious^  and  that  the  plea  is  bad. 

Parks,  B. — ^I  agree  with  my  Lord  in  thinking  that  this 
plea  is  bad  in  substance.  There  is  no  statement  in  it 
equivalent  to  an  allegation  that  more  than  £5  per  cent, 
was  to  be  reserved  on  the  loan  of  money. 

Albersok,  B. — ^I  am  of  the  same  opinion.  Where  an 
agreement  for  the  loan  of  money  is  subject  to  a  risk^  so 
that  the  lender  may  make  more  or  less  than  £5  per  cent.^ 
I  think  it  is  not  usurious.  Here  the  contract  is  in  effect 
this:  the  company  agree  to  lend  £350  on  a  personal  bond, 
but  stipulate  that  the  borrower  shall  insure  his  life  in  their 
office,  and  deposit  the  policy  with  them  as  a  collateral 
security.  That  is  a  contract  which  may  be  prejudicial  or 
may  be  beneficial  to  the  office,  and  which  does  not  neces- 
sarily add  to  the  £5  per  cent,  reserved  upon  the  loan.  If 
the  agreement  had  been  for  an  excessive  amount  of  pre- 
mium, that  would  have  been  colourable,  and  would  have 
raised  the  question  whether  it  was  corruptly  made,  in  order 
to  evade  the  statute. 

OvRNET,  B.,  concurred. 

Judgment  for  the  plaintiffs. 
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jsm*.  o/Pitait  indebted  to  the  company^  or  to  any  person  acting  for  or  on 
behalf  of  the  company^  should,  upon  application  made  to 
him  by  or  on  behalf  of  the  Board  of  Directors,  immedi- 
ately pay  and  discharge  his  debts,  without  reference  to  the 
general  accounts  of  the  company,  and  without  requiring 
any  account  to  be  taken  than  that  under  which  the  debt 
applied  for  should  have  arisen,  and  so  and  in  such  manner 
as  if  such  shareholder  were  an  ordmary  debtor  to  the 
company,  without  being  interested  as  a  partner  therein. 

[The  declaration  went  on  to  state  several  other  provi- 
sions of  the  deed,  as  to  the  formalities  to  be  observed  in 
the  making  and  recovery  of  the  calls,  which  it  is  not 
necessary  to  set  forth.]  It  then  averred,  that  before  and 
at  the  time  of  the  passing  of  the  resolution  thereinafter 
mentioned,  the  defendant  had  become  and  was  a  party  to 
the  said  indenture,  by  causing  his  name  to  be  inserted  in 
the  first  schedule  thereof,  and  by  having  sealed  and  de- 
livered the  said  indenture ;  and  the  defendant  was,  before 
and  at  &c.,  and  still  is,  the  owner  of  divers,  to  wit,  ten  shares 
in  the  capital  of  the  said  company.  A  resolution  of  the  di- 
rectors, dated  15th  September,  1842,  for  the  making  of  a 
call  of  £125  per  share,  payable  on  the  20th  October  then 
next,  and  notice  thereof  to  the  defendant  pursuant  to  the 
terms  of  the  deed,  were  then  alleged.  Breach,  that  al- 
though the  said  20th  day  of  October,  so  appointed  for  the 
payment  of  the  said  second  instalment  or  call,  elapsed 
long  before  the  commencement  of  this  suit,  and  although 
the  defendant  hath  not,  nor  have  any  of  the  shareholders 
in  the  capital  stock  of  the  said  company,  been  called  upon 
to  pay  or  paid  any  sums  of  money  which,  together  with 
the  said  instalment  or  call  hereinbefore  mentioned,  could 
amount  to  a  sum  exceeding  JE500,  upon  or  in  respect  of 
the  respective  shares  held  by  the  shareholders  in  the  said 
company,  yet  the  defendant  hath  not  paid  or  caused  to 
be  paid  the  said  second  instalment  or  call  of  £126  per 
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share  npon  or  in  respect  of  the  said  shares  whereof  the  B»eh.pfPiM»f 
defendant  was  and  is  the  owner  as  aforesaid^  or  any 
part  thereof^  either  to  the  board  of  directors  of  the  said 
company  or  at  the  banking-house  in  the  said  notice  men- 
tioned, &c. 

Plea,  after  craving  oyer  of  the  deed,  that  the  capital  and 
sum  of  £50,000  was  not  at  any  time  before  or  at  the  time 
of  making  the  said  call  and  passing  the  said  resolution, 
nor  has  the  same  from  thence  hitherto,  nor  is  the  same  as 
yet,  raised  or  subscribed  for  or  by  the  directors  of  the  said 
company  or  the  shareholders  thereof,  nor  had  shares  in  the 
said  company  to  the  amount  of  £50,000  at  any  time  before 
then,  or  then,  or  from  thence  hitherto,  nor  have  such  shares 
as  yet,  been  taken  or  subscribed  for;  but  on  the  contrary 
thereof,  at  the  time  of  making  the  said  call  and  passing  the 
said  resolution,  capital  and  shares  in  the  said  company  of  a 
much  less  amount  than  £50,000,  to  wit,  £40,000  and  no 
more,  had  been  and  were  raised,  taken,  and  subscribed 
for,  and  the  same  was,  at  the  time  of  making  the  said  call 
and  passing  the  said  resolution,  and  hath  from  thence 
hitherto  been  and  still  is,  all  the  capital  of  the  said  com- 
pany raised  and  subscribed  for. — ^Verification. 

General  demurrer,  and  joinder. 

The  following  were  the  points  of  argument  stated  by  the 
plaintifijs : — "  The  points  intended  to  be  relied  on  upon  the 
argument  of  this  demurrer  are,  that  the  express  covenants 
of  the  defendant  render  him  liable  to  the  payment  of  the 
calls,  without  reference  to  the  amount  of  capital  subscribed 
or  to  the  nimiber  of  shares  taken ;  that  it  appears  from  the 
deed,  that  the  company  had  commenced  on  the  first  day 
of  Febmaiy,  1840,  before  the  execution  of  the  deed,  and 
that  the  defendant's  having  sealed  and  delivered  the  deed 
is  a  recognition  of  the  propriety  of  carrying  it  on,  and  of 
the  power  of  the  directors  to  enforce  payment  of  the 
amounts  subscribed ;  and  further,  that  the  68th  clause  of 
the  deed  expressly  gives  this  power,  and  the  116th  clause 
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S9eh.qfPiea$,  renders  the  deed  valid,  notwithstanding  the  whole  number 
of  shares  have  not  been  subscribed  for  (a). 


Peacock^  in  support  of  the  demurrer. — The  question  is^ 
whether  it  was  a  condition  precedent  to  the  liability  of  the 


(a)  The  deed,  which  was  made, 
as  stated  in  the  declaration,  "  be- 
tween the  several  persons  whose 
names  were  or  should  be  inserted 
in  the  first  schedule  thereto,  and 
who  had  sealed  and  delivered  or 
should  from  time  to  time  seal  and 
deliver  those  presents,"  except  the 
plaintifis,  of  the  first  part,  and  the 
plaintifis  of  the  second  part,  recited 
(inter  alia),  that  the  several  persons 
parties  thereto  had  lately  agreed  to 
raise  a  capital  of  £50,000,  by  a  con- 
tribution in  shares  of  £500  each, 
and  to  form  a  joint-stock  company 
for  the  purchase  and  resale,  and 
general  improvement,  of  lands  in 
the  colony  of  Western  Australia,  and 
for  aiding  emigration  thereto,  and 
for  other  the  purposes  thereinafter 
expressed,  under  and  subject  to 
the  regulations,  declarations,  agree- 
ments, and  covenants  thereinafter 
contained,  with  liberty  to  increase 
or  diminish  the  capital  for  the  time 
being  in  the  manner  thereinafter 
also  expressed,  under  the  style  of 
"  The  Western  Australian  Com- 
pany ;"  and  that,  in  part  perform- 
ance of  such  agreement,  every  of 
the  persons  parties  thereto  had  con- 
tributed towards  the  said  capital  of 
£50,000  the  sum  of  £125,  in  re- 
spect of  every  share  subscribed  for 
or  allotted  to  him  or  her,  and  which 
bad  been  actually  paid  to  bankers 
appointed  for  that  purpose,  or  other- 
wise satisfied  or  provided  for;  and 


that  the  business  of  the  said  com- 
pany was  commenced  on  the  1st 
day  of  Februaiy,  1840.— The  par- 
ties then  mutually  covenanted  with 
each  other  (inter  alia)  as  follows  :— 

1.  ^  That  the  several  persona 
parties  to  these  presents,  (all  of 
whom  are  hereinafter  described  as 
shareholders),  and  the  several  other 
persons  who  shall  become  share- 
holders as  hereinafter  mentioned, 
shall,  while  holding  shares  in  tin 
capital  of  the  company,  be  and  con- 
tinue, until  dissolved  under  the  pro- 
vision hereinafter  for  that  purpose 
contained,  a  partnership  or  com- 
pany by  and  under  the  name  of 
<  The  Western  Australian  Com- 
pany/ for  the  purposes  and  upon 
the  terms  and  conditions  herein- 
after expressed ;  (that  is  to  say)," 
&c. 

4.  "  That  the  capital  of  the  com- 
pany shall  consist  of  the  aforesaid 
sum  of  £50,000,  agreed  to  be  rais- 
ed in  shares  of  £500  each;  pro- 
vided nevertheless,  that  it  shall  be 
lawful  for  the  Board  of  Directors 
hereinafter  constituted,  and  they 
are  hereby  required,  with  the  pre- 
vious concurrence  of  three-fourths 
of  the  shareholders  entitled  to  vote, 
who  shall  have  been  present  in  per- 
son or  by  proxy  and  have  voted  at 
the  general  meeting  in  May  next, 
or  at  any  aiiiraal  general  meeting, 
or  at  any  extraordinary  general 
meeting   specially  called  for  the 
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defendant  on  this  oovenant^  that  the  whole  capital  of 
£60fiO0  should  have  been  subscribed.   The  covenant  itself 
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purpose  as  hereinafter  mentioned, 
at  any  time  or  from  time  to  time 
fo  reduce  the  amount  of  the  re« 
spective  sbarei,  to  tbat  by  meaoi  of 
any  such  reduction  the  same  shall 
not  be  reduced  below  the  sum  of 
£20  each,"  &c. 

5  and  6  empower  the  directon, 
with  such  concurrence  of  three- 
fourths  of  the  shareholders  as  above 
mentioned,  from  time  to  time  to 
increase  the  said  capital  above  the 
said  amount  of  £50^0,  either  by 
issuing  additional  shares  or  aug* 
mentbg  the  amount  of  the  existing 
tharet»ftc.;  and  also  to  diminish 
the  capitid  to  such  extent  as  shaU 
be  agreed  upon  at  a  general  meet- 
ing, by  buying  up  shares,  or  mak- 
ing returns  of  capital  to  the  duur^ 
holdeii^fte. 

40  authorizes  the  directors,  at 
an  extraordinary  meeting  of  their 
board,  called  within  one  fortnight 
next  before  tbe  genetal  meeting  ia 
May,  1841,  and  every  subsequent 
annual  general  meeting,  to  declare 
what  (if  any)  dividend  shall  be 
made  among  the  ahareholden  at 
such  general  mesting  next  follow* 
inga&c. 

68.  **  That,  notwithstanding  the 
instalments  on  the  shares  of  the  said 
capital  of£60,000,ofiei26  per  ahara, 
have  been  paid  or  otherwise  satis- 
fied or  provided  for  as  aforesaid, 
the  remaining  £375  per  share  shaU 
be  payable  by  the  owner  or  holder 
thereof,  his  or  her  executors  or  ad« 
ministrators,  to  the  board  of  di- 
rectors, or  to  their  credit  at  any 
banking-house  for  the  time  being 
of  the  company,  in  such  sums  not 


exceeding  £125  per  share  at  one 
pa}rment,  and  at  such  time  or 
times,  fixed  with  a  due  regard  to 
the  notice  to  be  given  thereof  as 
hereinafter  mentioned,  as  an  extra*- 
ordinary  board  of  directors  speci- 
ally called  for  the  purpose  shall  ap- 
point, and  for  which  the  receipt  of 
any  three  directors  shall  be  an 
effectual  discharge,  and  which  calls 
every  shareholder,  his  or  her  exe- 
cutors or  administrators,  shall  duly 
pay  accordingly  ;  and  in  defkult  of 
payment  thereof,  such  calls  respect- 
lively,  with  interest  thereon  after 
the  rate  of  £5  per  coxt.  per  an- 
nunny  from  the  time  fixed  for  pay- 
ment thereof,  shall  be  recoverable 
at  law  in  like  manner  as  is  herein- 
after  provided  in  case  of  any  debts 
being  owing  by  a  diareholder  to 
the  company;  but  no  such  call  sub- 
sequently to  the  first  shall  be  made 
untQ  after  the  expiration  of  six  ca- 
lendar months  from  the  date  of  the 
immediately  preceding  call." 

69  and  70  provide  for  the  mode 
of  making  the  calls,  and  the  means 
of  enforcing  die  payment  thereof, 
describing  them  as  "  instalments 
or  calls  of  or  on  the  shares  of  the 
said  capital  of  £50,000,"  &c. 

116.  <*That,notwithstanding  any 
person  who  has  heretofore  applied 
for  any  share  in  the  capital  of  the 
company,  or  has  or  may  become 
a  subscriber  thereto,  has  refused  or 
ne^eeted  «r  shall  refiise  or  neglect 
to  pay  his  svbecription  or  any  part 
thereof,  or  shall  refuse  or  neglect 
to  execute  these  presents,  and  not- 
withstanding the  entire  number  of 
shares  shall  not  be  subscribed  for 
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Bxeh.  of  pieoi,  is  absolute  in  its  terms,  and  contains  no  reference  to  any 
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condition  precedent.  And  the  1 16th  dause  of  the  deed  ex- 
HuTT  pressly  provides,  that,  notwithstanding  the  entire  number 
OiLis.  of  shares  shall  not  be  subscribed  for  before  the  execution 
of  those  presents,  yet  the  deed  and  the  provisions  therein 
contained  shall  be  valid  and  effectual.  [Alderson,  B. — ^It 
is  part  of  the  engagement  that  the  company  shall  carry  on 
business  before  the  whole  sum  is  subscribed.  Then,  on 
what  capital  are  they  to  carry  it  on?  and  how  is  it  to 
be  paid  but  by  enforcing  the  calls?] — The  Court  then 
called  on 


Knowles,  contra. — From  the  whole  of  the  deed  taken 
together,  it  appears  to  have  been  the  intention  of  the 
parties  to  it  that  no  further  call  should  be  made  until  the 
whole  capital  of  dE50,000  had  been  subscribed.  It  is  not 
probable,  that,  where  the  liability  is  unlimited,  an  individual 
would  enter  the  company  except  on  the  understanding  that 
all  the  said  parties  contemplated  by  the  deed  of  settlement 
should  join  it,  and  share  that  liability.  It  is  submitted 
that  the  defendant  has  subscribed  the  deed  on  these  terms 
only,  and  that  he  has  not  engaged  to  pay  this  call  of  £125 
until  the  whole  £50,000  has  been  subscribed.  According 
to  the  plaintiffs'  view,  there  will  be  no  shares  of  £500  at 
all.  The  recital  of  the  deed  shews  that  the  partnership  is 
to  include  others  besides  the  actual  parties  thereto,  who  are 
afterwards  to  execute  it.  It  then  recites,  that  the  parties 
thereto  have  agreed  to  raise  a  capital  of  £50,000,  by  a 
contribution  in  shares  of  £600  each,  for  the  purposes  there- 
in mentioned ;  that,  in  part  performance  of  such  agreement, 
every  of  the  persons  parties  thereto  has  contributed  to* 
wards  the  said  agntal  of  £60 flOO  the  sum  of  £125  per 
share ;  and  that  the  business  of  the  company  commenced 


on  or  before  the  execution  of  these      provisions  herein  contained,  shall 
presents,  yet  this  deed,  and  the      be  valid  and  effectual." 
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on  the  1st  Febrnary,  1840.  Then  the  first  of  the  mutual  Etch.  ^  Phm, 
coTenants  is,  that  the  several  persons  parties  to  those  pre-  ^  ^* 
sentSj  a$^d  the  several  other  persons  who  shall  become 
shareholders  as  thereinafter  mentioned^  shall  oonstitate 
the  partnership  or  company.  The  intention^  therefore^ 
appears  to  be^  that  the  capital  should  be  made  up  by  one 
hundred  shares  of  £500,  and  that  the  partnership  should 
not  be  deemed  complete  till  all  these  shares  were  subscribed. 
Again,  by  the  third  clause,  whereby  the  preyions  proceed- 
ings of  the  directors  and  trustees  on  behalf  of  the  com- 
pany are  adopted  and  confirmed,  it  is  stated  that  they  shall 
be  reimbursed,  out  of  the  capital  and  other  assets  of  the 
company,  all  money  expended  by  them  on  account  of  the 
company.  Then  the  fourth  clause  expressly  declares,  that 
the  capital  of  the  company  shall  consist  of  the  aforesaid 
sum  of  £60,000,  agreed  to  be  raised  in  shares  of  £500 ; 
with  power  to  the  board  of  directors  afterwards  constituted, 
imder  certain  circumstances,  and  with  the  concurrence  of 
three-fourths  of  the  shareholders  present  at  a  general 
meeting,  to  reduce  the  amount  of  the  respective  shares  by 
a  sum  not  exceeding  £20.  And  the  fifth  clause  empowers 
the  directors,  with  the  like  authority,  to  increase  the  capital 
above  the  £50,000,  either  by  issuing  additional  shares,  or 
augmenting  the  amount  of  the  existing  shares.  There  is, 
therefore,  no  capital  of  the  company,  and  no  partnership 
definitively  formed,  until  the  £50,000  has  been  subscribed 
for  in  one  hundred  shares.  If  the  contrary  construction 
be  admitted,  and  it  be  said  that  a  capital  is  raised  by  the 
payment  of  the  first  instalment  by  the  then  actual  sub- 
scribers, it  follows  that  there  is  a  company  formed  as 
soon  as  enough  has  been  subscribed  to  form  a  board  of 
directors;  so  that  they  might  increase  the  capital  to  any 
extent  of  their  own  mere  authority.  The  68th  clause,  on 
which  this  declaration  is  framed,  undoubtedly  provides, 
that,  notwithstanding  instalments  on  the  shares  of  the  said 

ll2 
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jBm*.  ^  piMi,  capital  of  £50,000^  of  £126  per  ahare,  have  been  paid  or 
provided  for,  the  remaining  £875  per  share  shall  be  pay- 
able by  the  shareholders,  in  sums  not  exceeding  £125  per 
share  at  one  payment,  as  they  shall  be  called  for  by  the  di- 
rectors. Bat  no  instalment  has  yet  been  paid  on  m  capUaiqf 
£50,000,  nor  can  be  until  that  capital  is  subscribed  for.  The 
'' remainmg  £875  per  share''  is  payable  after  what?  after 
the  payment  of  the  £126  per  share  ^  ike  $aii  eofiial  qf 
£50,000.  It  is  contemplated,  tho^ore,  that  the  whole  shall 
have  been  subscribed  before  the  remainder  shallbeealledfor* 
[AUenan^B. — ^Youmust  say  that  the  parties  cannot  be  called 
sharehcdders  until  the  whole  capital  has  been  subscribed 
for.    Then  look  at  the  40th  clause,  which  empowers  the 
directors  to  declare  a  dividend  amongst  the  shareholders. 
If  you  are  right,  no  shareholdw  can  receive  a  dividend  if 
ft  single  share  has  been  left  unsubscribed  for.     Qumey,  B. 
--«The  68th  clause  calls  all  shar^olders,  who  have  paid  the 
first  call  of  £125.]     The  defendant  enters  into  this  part- 
nership with  the  parties  who  have  already  subscribed  and 
with  the  persons  who  shall  hereafter  subscribe,  who  toge- 
ther will  represent  a  capital  of  £50,000;  and  till  tEey 
have  all  subscribed,  it  is  submitted  that  there  is  no  part- 
nership according  to  the  deed,  and  no  liability  to  pay  the 
residue  of  the  subscriptions.    With  respect  to  the  116th 
clause,  it  only  means,  that  although,  when  any  of  the 
parties  executes,  the  subscription  be  not  iull,  yet  the  deed 
shall  be  valid.    It  is  admitted  that  the  deed  is  valid,  and 
that  the  defendant  is  bound  to  pay  under  it;  the  only 
question  is,  when  ?    lliere  is  no  provision  for  making  the 
deed  binding,  provided  the  foil  amount  be  not  ttftenoardB 
subscribed;  it  only  says  that  the  party  shall  not  take  any 
objection,  that,  when  he  execute$f  the  subscription  is  not 
full.    The  60th  and  70th  sections,  which  provide  for  the 
mode  of  making  and  enforcing  the  payment  of  the  calls, 
support  the  same  view ;  they  speak  of  them  as  calls  ''  on 
the  shares  in  the  said  capital  of  £50,000.'' 
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Ldrd  Abinoeb,  C.B. — I  think  this  demurrer  must  be  ismA.  rf^imn, 


allowed :  it  appears  to  me  that  it  is  a  yerj  clear  case.  It 
might  have  been  well  for  the  defendant  if  he  had  intro- 
duced into  the  deed  a  stipulation  that  no  calls  should  be 
made  until  the  subscription  was  full;  but  such  is  not  the 
case;  he  has  entered  into  an  unqualified  contract  to  pay 
the  shares  in  fnU^  aa  the  directors  call  for  them.  That  may 
have  been  a  very  improvident  contract^  but  he  must  stand 
or  fall  by  it 

Paake^  B. — I  am  of  the  same  opinion.  I  thinks  aooord* 
ing  to  the  true  construction  of  this  deed^  it  was  not  a 
condition  precedent  to  the  payment  of  the  calk^  that  the 
entire  capital  should  be  first  subscribed;  and  therefore 
that  the  plea  is  bad  in  substance.  The  covenant  to  pay  is 
to  be  found  in  the  68th  olause>  and  the  question  depends 
on  the  construction  of  that  clause^  being  read^  of  course^ 
in  coiqunction  with  the  other  provisions  of  the  deed.  [His 
Lordship  read  it.]  Of  course  it  is  a  condition  precedent 
to  the  payment  of  the  call,  that  an  extraordinary  board  of 
directors  shall  be  convened,  and  that  an  ordw  shall  be  made 
by  them  as  therein  mentioned.  Then  this  clause  must  be 
read  in  conjunction  with  the  116th,  the  effect  of  which  is, 
that,  although  the  dE50,000  have  not  been  subscribed  for, 
and  shall  not  be»  the  deed,  and  all  its  provisions,  and 
among  them  those  of  the  68th  clause,  shall  be  valid  and 
effectual,  and  therefore  that  the  parties  shall  notwith* 
standing  be  bound  to  pay  the  calls.  The  '^  said  capital  of 
dE50,000,''  mentioned  in  that  clause,  means  the  itdended 
capital;  and  the  parties  are  to  contribute  towards  that  in- 
tended capital,  although  it  have  not  been  all  subscribed 
for.  The  deed  itself  recites,  that  the  business  of  the  com- 
pany has  already  commenced,  and  therefore  that  the  share- 
holders have  become  entitled  to  a  dividend,if  any  profits  have 
been  realized.  With  respect  to  the  power  of  the  directors 
to  increase  the  capital,  there  is  great  weight  in  the  argu- 
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BttA.  qfPkat,  ment  that  that  power  is  not  to  take  effect  until  the  whole 
1844 

£50^000  has  been  subaicribed  for. 

Aldeeson,  B. — ^I  am  of  the  same  opinion,  that  it  is  no 
condition  precedent  to  the  exercise  of  the  power  giyen  by 
the  68th  dausej  that  the  whole  capital  should  have  been 
subscribed.  The  116th  clause  appears  to  me  to  be  de- 
cisive of  the  case.  Putting  the  two  togetherj  I  have  no 
doubt  that  the  directors  have  power  to  levy  the  £375  on 
all  shares  which  have  been  actually  subscribed  for.  All  the 
provisions  of  the  deed  are  more  consistent  with  this  con- 
struction than  the  contrary.  The  directors  are  to  carry  on 
the  business,  and  make  dividends  among  the  shareholders, 
before  the  full  amount  of  capital  has  been  subscribed  for. 
According  to  Mr.  Knowle^n  argument,  they  are  to  retain 
all  the  profits  themselves.  As  to  the  power  of  increasing 
the  capital  of  £50,000,  the  words  themselves  shew  that  the 
capital  must  first  exist;  they  cannot  increase  that  which  does 
not  exist.  Those  clauses,  therefore,  stand  upon  their  own 
footing,  because  they  refer  to  a  state  of  things  which  can 
only  exist  when  the  whole  amount  has  been  subscribed 
for. 

Gurnet,  B.,  concurred. 

Judgment  for  the  plaintiffs. 


HILAET   TE&M^   7  VICT.  503 

1844. 

Gooos  and  Another  v.  Lord  Huntinotowee.  /^i,.  20. 

!•  W.  SAUNDERS  moved  for  leave  to  enter  an  appear-  The  conrts 

ance  for  the  defendant.    The  affidavit  in  support  of  the  future,  allow  an 

application  stated,  that  the  deponent  went  three  times  to  the  JJ^e*c?ibr  a 

defendant's  residence  for  the  purpose  of  serving  him  with  dcfe^ant,  un- 

a  copy  of  the  writ  of  summons,  and,  on  inquiring  for  him,  been  actual  per- 

was  informed  by  a  female  servant,  who  answered  the  de-  the  writ  i  it  will 

ponent  over  the  garden-wall  of  the  defendant's  house,  '^\^l^''^^ 

that  the  defendant  was  not  at  home;  that  on  the  last  the  writ  hat 

conie  to  the 

occasion  he  stated  to  her  that  he  would  leave  a  copy  of  hands  of  the 

the  writ  with  her  for  her  master,  upon  which  she  put  a    ^  ^      *' 

basket  over  the  garden-wall  with  a  string  attached  to  it, 

for  the  purpose  of  receiving  the  copy,  and  he  put  a  true 

copy  of  the  writ  into  the  basket,  and  desired  the  servant 

to  give  it  to  the  defendant,  which  she  promised  to  do; 

that  he  immediately  afterwards  heard  the  defendant  say  to 

the  servant,  '^  Take  it  back,  I  won't  have  it."   The  affidavit 

further  stated,  that  on  a  subsequent  day  the  deponent  saw 

the  female  servant,  who  said  she  had  given  the  copy  of 

the  writ  to  her  master. 

Saunders  contended  that  personal  service  was  not  ne- 
cessary, where  it  clearly  appeared  that  the  process  had 
come  to  the  hands  of  the  defendant;  and  that  there  were 
several  authorities  to  that  effect  (a). 

Paeke,B. — In  consequence  of  those  decisions,  the  Judges 
have  come  to  a  determination,  that,  in  future,  there  shall 
be  no  equivalent  for  personal  service. 

Aldeeson,  B. — Service  means  serving  the  defendant 

(a)  Rhade$  v.  Inne$,  7  Bing.  EtueU,  2  Dowl.  P.  C.  684;  WU- 
329 ;  5  M.  &  P.  153  :  PtnlUps  v.      liatM  v.  Piggoti,  1  M.  &  W.  574. 
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Bnh.  y  PhtUf  with  a  copjT  of  the  process,  and  shewing  him  the  original 
if  he  desires  it ;  and  can  it  be  said  that  that  has  been  done 
in  this  case? 


1844, 


GOOGS 

Lord 

^TOWM?'         I^rd  Abingeb,  C.  B.— I  think  you  may  take  a  rule  for 
a  distringas  on  such  an  affidavit,  but  not  to  enter  an  ap- 


pearance. 


Rule  refused. 


Jan.  23. 

Where  an  at- 
torney's biU  is 
referred  to 
taxation  after 
action  brought 
upon  it,  the 
attorney  is 
liable,  under  6 
&  7  Vict.  c.  78, 
s.  S7,  to  pay 
the  costs  of 
taxation,  if 
more  than  one- 
sixth  is  struck 
oC 


Ex  parte  Woollbtt^  Gent.^  one  &c. 

L/OLE  moved  for  a  rule  to  set  aside  part  of  an  order  made 
by  Parke,  B.,  dated  5th  December^  1848.  The  order  di- 
rected a  taxation  of  Mr.  Woollett's  bill  of  costs^  for  the 
recovery  whereof  he  had  then  commenced  two  actionsj 
^'  without  prejudice  to  any  defence  in  the  said  actions,  the 
costs  of  taxation  to  abide  the  event,  according  to  the  sta- 
tute.'' He  urged  that  it  was  clearly  settled  before  the 
recent  stat.  6  &  7  Vict.  c.  73,  that,  where  a  Judge's  order  for 
taxing  an  attorney's  bill  is  not  obtained  until  after  he  has 
commenced  an  action  for  the  amount,  the  defendant  is 
not  entitled  to  the  costs  of  taxation,  though  more  than 
one-sixth  is  taken  off  by  the  Master ;  Harbin  v.  Miles  {a) ; 
and  that  an  order  for  taxation  might  be  made  after  ac- 
tion brought,  without  prejudice  to  any  defence  in  such 
action,  and  without  any  undertaking  to  pay  what  should 
be  allowed  on  taxation :  WUJiafM  v.  Griffith  (£).  He  ad- 
mitted that  the  order  being  made  without  prejudice  to 
any  defence  in  the  actions  was  no  objection,  but  con- 
tended that  the  costs  of  taxation  should  not  abide  the 
event  according  to  the  statute.  The  6  &  7  Vict.  c.  73,  s.  37, 
certainly  enables  a  taxation  to  be  directed  after  action 
brought,  but  it  does  not  imperatively  require  that  in  such 


(a)  9  B.  &  C.  755. 


{h)  6  M.  &  W.  32 ;  8  Dowl.  P.  C.  414. 
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cases  the  attorney  shall  always  pay  the  costs  of  taxation  Sxek.  rf  pimw, 
where  more  than  one-sixth  is  deducted.  [LordAbbiffer,C.B.  '  ^ 

-r-The  Judge  has^  perhaps,  a  discretionary  power  of  direct-  „^^^ 
ing  otherwise.  Parke^  B. — ^I  considered  the  language  of 
the  statute  imperative  when  I  made  the  order,  otherwise  I 
should  hare  directed  the  defendant  to  pay  the  costs  of  tax- 
ation.] A  defendant  ought  not  to  be  in  a  bett^  position 
by  not  obtaining  an  order  to  tax  until  after  action  brought, 
than  he  would  have  been  if  he  had  applied  within  one 
calendar  month  after  delivery  of  the  bill.  He  would  then 
have  been  obliged  to  give  an  undertaking  to  pay  what 
should  be  found  due  on  taxation,  and  the  Master's  certifi- 
cate would  have  been  final  and  conclusive  against  him : 
(sect.  48) :  whereas,  by  omitting  to  apply  until  after  action 
brought,  he  escapes  giving  any  such  undertaking.  [Parke, 
B. — The  Judge  must  be  satisfied  hy  affidavit  or  otherwise, 
that  the  retainer  is  bon&  fide  disputed.]  The  taxation  in  an 
early  stage  of  the  cause  is  a  mere  substitute  for  a  taxation  at 
NisiPrius,  which couldnotconveniently  take  place  there;  and 
the  defendant  would  have  to  pay  the  expenses  of  witnesses 
examined  at  the  trial,  although  they  should  prove  deduc- 
tions exceeding  one-sixth,  unless  he  should  obtain  the  ver- 
dict. Therefore  the  costs  of  taxation  should  abide  the  result 
of  the  Mtkm,  and  not  the  result  of  the  taxation;  unless,  in- 
deed, the  language  of  sect.  87  is  imperative  in  such  a  case 
as  the  present. 

The  CouBT,  after  some  hesitation,  said,  '^  You  may  take 
a  rule  to  shew  cause.'' 

Cole  asked  for  the  deliberate  opinion  of  the  Court  on 
the  construction  of  the  statute,  saying  he  was  unwilling 
to  take  a  rule,  unless  the  Court  thought  it  probable  they 
would  make  it  absolute. 

Lord  Abinoer,  C.  B. — J£  you  ask  my  deliberate  opinion. 
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E9ek.  iffPkaM,  I  think  that  the  language  of  sect.  37  of  the  statute  applies 

-    to  this  case^  and  that  the  order  is  correct.    The  former 

In  re        pm^  of  the  clause  appears  to  give  some  discretion,  but 

the  latter  part  seems  to  apply  to  a  case  where  a  taxation 

is  ordered  after  action  brought. 

Paeke^  B. — ^If  this  were  a  matter  of  discretion  with  me,  I 
certainly  think  the  defendant  ought  to  pay  the  costs;  but  I 
considered  myself  bound  by  the  words  of  the  statute;  and 
I  am  confirmed  in  that  yiew  by  the  subsequent  part  of  this 
section,  which  provides  ''  that  the  officer  shall  in  all  cases  be 
at  liberty  to  certify  specially  any  circumstances  relating  to 
such  bill  or  taxation,  and  the  Court  or  a  Judge  shall  be  at 
liberty  to  make  thereon  any  such  order  as  such  Court  or 
Judge  may  think  right  respecting  the  payment  of  the 
costs  of  such  taxation.''  That  is,  the  officer  may  certify 
anything  which  appears  to  him,  in  the  course  of  the  pro- 
ceedings, fit  ground  for  departing  from  the  general  rule, 
that  the  costs  are  to  be  paid  by  the  unsuccessful  party,  and 
the  Judges  are  empowered  to  order  accordingly.  Besides, 
by  another  part  of  this  section,  where  the  party  does  not 
attend  the  taxation,  he  is  not  liable  to  pay  those  costs. 

OuENEY,  B.,  concurred. 

Cokf  therefore,  declined  to  take  any  rule. 
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Warwick  v.  Foulkes. 

TJam,  23. 
KESPASS  for  false  imprisonment^  in  causing  the  plain-  To  an  actioD 

tiff  to  be  taken  into  custody^  and  conreyed  to  a  police-office  faise^mprison- 

on  a  charge  of  felony.  Zt^^A 

Fleas^  firstj  not  guilty;  secondly^  that,  before  the  time  «d,  by  way  of 
when  kc.,  the  defendant  was  possessed  of  certain  buildings  that  the  plain. 
and  premises^  and  of  certain  goods  and  chattels  therein  mittedVf^ny. 
being,  and  that  the  plaintiff,  together  with  one  James  At  the  trial,  hi« 
Thomas  Croke,  broke  and  entered  the  said  buildings  &c.  doned  the  plea, 
and  then  feloniously  stole  and  seized  and  took  the  said  the  plaintiff  ^ 
goods  and  chattels  from  out  of  the  said  buildings,  without  ^ham^^ 
the  knowledge  and  against  the  will  of  the  defendant,  and  AM,  that  it 
carried  away  and  conrerted  the  same  to  his  own  use,  direction  in  the 
whereupon  the  defendant,  having  cause  to  suspect  and  then  the^r^lhat 
suspecting  and  believing  that  the  said  goods  and  chattels  |„*,f  ]|***°*  ®^ 
of  him  the  defendant  had  been  so  feloniously  stolen  &c.  the  record  was 
inasmuch  as  the  plaintiff,  together  with  the  said  James  Tho-  the"^ge^  '^ 
mas  Groke,  had  been  seen  just  before  lurking  about  the  said  ?t7*Md  til'to 
buildings,  caused  the  plaintiff  to  be  taken  into  custody  ^  ^*^«°  i°to 
by  the  said  police  constable,  and  in  so  doing  the  said  police  them  in  esti- 
constable  did  then  gently  lay  his  hand  upon  the  plaintiff,  dama^l.  ^ 
under  colour  of  the  said  charge  of  felony,  as  in  the  de- 
claration mentioned,  in  order  that  he  might  be  conveyed, 
as  soon  as  conveniently  could  be,  before  some  or  one  of 
her  Majesty's  justices  of  the  peace  &c.,  to  be  dealt  with 
according  to  law,  as  he  lawfully  might  for  the  cause  afore- 
said, &c. 

Replication,  de  injurift. 

At  the  trial,  before  Rolfe,  B.,  at  the  Middlesex  Sit- 
tings in  this  term,  the  plaintiff  having  proved  his  being 
taken  into  custody  by  the  defendant's  orders,  the  defend- 
ant's counsel  stated,  that  he  should  offer  no  evidence  in 
support  of  the  plea  of  justification,  as  the  plaintiff  had  taken 
the  defendant's  goods  under  a  bon&  fide  but  mistaken 
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Sxek.  rf  Pktu,  claim  of  rights  and  that  the  putting  of  the  plea  upon  the 
'  -     record  was  to  be  considered  the  act  of  the  pleader  rather 
Warwick     than  of  the  defendant.    Rolfe,  B.,  in  summing  up  the  case. 


V. 


FouLKBs.  told  the  jury,  that,  the  plaintiff's  case  haTing  been  proved, 
it  was  a  question  of  damages  merely,  and  that^  ahhougli 
the  plea  had  been  explained  and  apologiaed  for,  still  the 
putting  of  such  a  plea  upon  the  record  was  a  matter  to  be 
taken  into  account  by  the  jury  in  estimating  the  amount 
of  damages;  that  such  conduct  was  a  persisting  in  the 
charge  of  felony ;  that,  although  the  defendant's  counsel 
bad  said  it  was  the  act  of  the  pleader,  still,  if  the  plea  had 
been  found  for  the  defendant,  the  plaintiff  might  have 
been  indicted  upon  it  at  the  Central  Criminal  Court*  The 
jury  having  found  a  verdict  for  the  plaintiff,  damages  £75, 

Jenris  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction.— ^The  plea  having  been  abandoned  at  the  trial,  the 
learned  Judge  ought  to  have  told  the  jury  to  pay  no  r^ard 
to  it,  which  is  the  usual  practice  in  such  oases.  If  the  plea 
were  placed  upon  the  record  maliciously,  it  might  have 
formed  the  ground  of  a  distinct  action,  and  therefore  ought 
not|  under  the  general  issoe^  to  have  been  made  a  ground 
of  increasing  the  damages  in  this.  [Parke,  B.— No  one  ever 
heard  of  an  action  being  brought  on  such  a  ground.]  Itis 
submitted  that  an  action  on  the  case  could  be  maintained,  if 
such  a  plea  were  proved  to  have  been  put  upon  the  record 
maliciously.  Suppose  the  defendant  had  justified  the  ar- 
rest on  the  ground  of  a  suspicion  of  felony,  founded  on 
reasonable  and  probable  cause,  could  it  be  said  that  the 
plaintiff  would  be  entitled  on  that  account  to  additional 
damagesfy  upon  his  negativing  the  felony,  and  shewing 
malice  on  the  part  of  the  defendant  f 

Lord  Abingbb,  C.  B. — I  think  the  learned  Judge  was 
right,  and  that  no  rule  ought  to  be  granted  in  this  case. 
The   putting  this  plea  on  the  record  is,  under  the  circum- 
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stances^  evidence  of  malice^  and  a  great  aggravation  of  the  £«-«*•  </  PfM$t 


defendant's  conduct^  as  shewing  an  animus  of  persevering 
in  the  charge  to  the  very  last.  A  justification  of  a  fidse  im- 
prisonment, on  the  ground  that  the  defendant  had  reason- 
able and  probable  cause  to  suspect  that  the  plaintiff  had 
been  guilty  of  felony,  is  very  different ;  such  a  justifica- 
tion is  in  the  nature  of  an  apology  for  the  defendant's 
conduct  And  although  it  was  very  proper  in  the  present 
case  to  tell  the  jury  that  the  defendant's  counsd  apologized 
for  the  conduct  of  his  client,  still  that  apology  came  too 
late.  It  was  one  which  seemed  to  be  made  for  the  purpose 
of  screening  the  defendant  from  having  to  pay  damages. 

Parks,  B. — I  am  of  the  same  opinion.  If  the  putting 
a  false  chai^  on  the  record  by  way  of  plea  is  to  be  con- 
sidered in  the  same  light  as  indicting  the  plaintiff  without 
reasonable  or  probable  cause,  the  direction  of  the  learned 
Judge  at  Nisi  Prius  would  be  wrong.  But,  looking  at  the 
transaction  as  it  stands,  I  think  he  was  right.  A  man  is 
taken  up  en  a  false  charge  of  felony;  surely  he  has  a  right 
to  give  evidence  to  shew  that  it  was  not  one  lightly  made 
and  soon  abandoned,  but  that  it  was  seriously  made,  and 
penevered  in  to  the  last  moment.  As  to  the  damages 
being  excessive,  these  are  cases  in  which  large  damages 
are  in  general  given,  and  properly  so;  if  people  choose 
to  settle  private  disputes  by  giving  others  into  custody, 
they  must  take  the  consequences. 

OuRNEY,  B.,  concurred. 

Rule  refused. 


1844. 
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Eteh,  of  Pleas, 
1844. 

^  y  '^ 

ScHOLET  V.  Walton  and  Chambers^  surviving  Executors 

Jan.  23.  of  WiLLXAM  PuRSLovE,  deceased. 

To  an  action  iVsSUMPSIT  against  the  defendants^  as  surviving  exe- 

a  promiMory  **  cutors  of  William  Purslove^  on  a  promissory  note,  made  on 

r^/rtth^d^!  *®  ^^^  ®^  January,  1885,  by  William  Purslove,  whereby 

fendants,as8ur*  he   promised   to   pay  the  plaintiff  on  demand  the  sum 

lonof^vrSuam  of  £800,  with  lawful  interest.     There  was  a  count  on 

the  piidn^ff*to  P^mises  by  Joseph  Purslove,  the  deceased  executor,  and 

ukeUiecue  ^j^g  defendants  as  surviving  executors.    The  defendants 

out  of  the  Su-  °                                  ,          •         ,    1 

tute  of  Limiu.  pleaded  to  that  count  non  assumpserunt,  and  to  the  whole 

that'he  had  declaration  the  Statute  of  Limitations. 

w<^*"p.t  ^*  *®  *"^^  '^^^'^'^  Wiffhtman,  J.,  at  theYork  Summer  As- 

thedeceaaed  gizes,  1848,  the  following  facts  appeared: — ^William  Purs- 

ezecutor,  with  ...                        .     _                  •««-   «                 i    /»^»        i  •    ..» 

malt  and  other  love,  the  tcstator,  lu  January,  1885,  borrowed  of  the  plamtiff 

S?n%Vide1ice  *^o  8«™8  of  £200  and  £100,  and  gave  the  note  in  ques- 

*w  ***^v°^  **"  *i^^  *8  a  security  for  the  same.    In  August,  1886,  an  ac- 

ligned  as  foU  count  was  settled  between  them,  in  which  the  plaintiflp  was 

tied,  Joteph  '  debited  with  the  price  of  several  quantities  of  malt,  and 

ride  of  wh?ch  6*^®  Credit  to  William  Purslove  for  the  payment  of  sundry 

the  plaintiff  wai  gums,  and  amongst  others  the  sum  of  £15,  *' interest  up 

charged  with 

various  quan-  to  ouc  year.''    William  Purslove  died  in  February,  1887, 

and  on  the  *'  leaving  Joscph  Purslovc  and  the  two  defendants  his  exe- 

cicdu'fOT  Y*.  cutors.    Joseph  Purslove  died  in  1842.    The  phdntiff  was 

menu ;  there  an  innkeeper,  and  had  been  supplied  by  Joseph  Purslove, 

others,  the  foi-  who  was  a  maltstcr,  during  1887  and  1888,  with  malt  and 

"  TcTone  yca?8  o^J^©'  articles ;  and,  in  order  to  take  the  case  out  of  the 

interest,  £ib:*'  Statute  of  Limitations,  he  put  in  evidence  a  settled  account 

— Held,  that  '        '^ 

this  settlement  betwccn  himself  and  the  deceased  executor  Joseph  Purs- 
evidence  of  love,  in  which  the  plaintiff  was  debited  to  Joseph  Purslove, 
5?i5*by  Jol^h  ^  respect  of  sundry  parcels  of  malt  and  other  articles,  to 
P.,  but  not  in  the  amount  of  49/.  1*.,  and  gave  him  credit  on  the  other 

his  repreienta-  . ,       ^   ,                       .       ,      *  «       . 

Uve  character.  Side  of  the  accouut  m  the  following  manner : — 

Sembiet^r 

Parke,  B.,  that  payment  by  one  executor  will  not  take  the  case  out  of  the  Statute  of  Limitations 
as  against  a  co-executor. 
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April  20th,  By  cash 

June    8,      To  one  flitch  of  bacon     . 

.    £10    0    0 

1  10    8 

.       20    0    0 

.        15    0    0 
8  19  11 

Bxe%.  of  PUatt 
1844. 

Nov.  22,      By  cash 

1888 
Jan.    1,     To  one  yearns  interest 
By  sundries     . 

SCHOLST 
9, 

Waltok. 

£50  10    7 
''Jan.  10.   Settled,  Joseph  Furslove.'' 

This  action  was  brought  in  June,  1848. 

Under  these  circumstances,  it  was  contended  for  the  de-> 
fendants,  that  the  plaintijBT's  evidence  was  not  sufficient  to 
take  the  case  out  of  the  Statute  of  Limitations :  first,  be- 
cause it  was  not  shewn  in  respect  of  what  debt  the  pay- 
ment of  £15,  as  interest,  had  been  made  by  Joseph  Purs- 
love;  secondly,  that  the  item  in  the  account  was  an  ac- 
knowledgment by  Joseph  Purslove  personally,  and  not  in 
his  character  of  executor;  and,  thirdly,  that  it  was  an 
acknowledgment  merely,  and  not  a  payment.  The  learned 
Judge  inclined  to  this  view  of  the  case,  and  under  his 
direction  the  defendants  had  a  verdict  on  the  plea  of  the 
Statute  of  Limitations,  leave  being  reserved  to  the  plain- 
tiff to  move  to  enter  a  verdict  for  him  for  the  amount  of 
the  note  and  interest.  A  rule  nisi  having  been  obtained 
accordingly, 

Baines  and  HaU  now  shewed  cause. — ^In  order  to  take  a 
case  out  of  the  Statute  of  Limitations,  the  plaintiff  is  bound 
to  shew  a  payment  or  acknowledgment,  not  merely  of  a 
debt,  but  of  the  debt  declared  on,  and  for  which  the  action 
is  brought:  1  Chitty  on  Contr.,  885,  4th  ed.  It  was  there- 
fore the  plaintiff's  duty  to  shew  that  the  payment  in  the 
account  of  1888  was  a  payment  on  account  of  the  pro- 
missory note  given  by  the  testator,  and  the  plaintiff 
failed  in  establishing  that  fact.    Prim&  facie  it  was  a  pay- 
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Each.  ^  Phoi,  ment  of  a  private  diBbt  due  to  the  plaintiff  firom  the  penon 
_^'  .  who  paid  it.  If,  therefore,  it  was  a  payment  at  all,  it  was 
a  payment  alieno  jure :  Holme  v.  Green  {a),  Green  v.  J9a- 
vis  (i).  But,  secondly,  the  account  is  not  evidence  of  part 
payment  within  Lord  Tenterden's  Act,  9  Geo.  4,  c.  14,  for 
it  is  in  effect  only  a  signature  of  Joseph  Purslove  to  a 
•balance, — a  mere  admission  that  so  much  is  due,  and  not  a 
aettkment  of  account:  Eastwood  y.  SaviUe{c),  WUUsy.  New- 
ham  {d),  [Parke,  B. — Surely  this  is  a  settlement  of  ac- 
count, which  is  evidence  of  payment;  only  it  must  be  shewn 
to  be  in  his  representative  character.]  Thirdly,  taking 
the  act  of  Joseph  Purslove  to  be  evidence  of  payment,  it 
has  never  been  decided  that  payment  by  one  executor  will 
take  a  case  out  of  the  Statute  of  Limitations  as  to  the 
•others.  IParke,  B. — Certainly,  before  Lord  Tenterdea's 
Act,  a  promise  by  a  co-executor  could  not  have  that  effect.] 
This  is  nothing  more  than  an  admisaiont  by  oonduot,  of  one 
executor.  It  was  ruled  by  Abboit,  C.  J.,  in  Tullodi  v. 
Dunm  {e),  that  an  express  promise  by  one  executor  would 
not  take  the  case  out  of  the  statute  as  against  the  others. 

Hogjfim,  contra. — ^The  payment  of  the  £16  was  not  a 
mere  promise,  but  an  act  done  by  one  executor,  whidi 
bound  the  oilier  executors.  The  two  aoeounts  of  1886  and 
1838  threw  light  upon  each  other.  The  question  as  to  the 
payment  ought  at  all  events  to  have  been  left  to  the  jury. 

Lord  Abinobe,  C.  B. — In  my  opini<m  there  was  not 
8u£Bcient  evidence  to  go  to  the  jury  as  to  the  character 
in  which  Joseph  Purslove  made  this  promise.  There  was 
some  evidecQce  to  go  to  the  jury  that  it  might  be  the 
aame  sum,  as  £16  is  the  interest  upon  £800.  There  was 
proof  that  £800  was  advanoed*  but  whether  it  was  ad- 

(a)  1  Stark.  N.  P.  C.  488.  (<j)  9  M.  &  W.  615, 

{h)  4  B.  &  C.  235;  6  D.  &  R.  \d)  3  Y.  &  J.  518. 

906.  («)  1  Ry.  ft  M.  416. 
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vanoed  upon  the  sole  credit  of  the  father.  William  ParBlove,  EjMfK  0/  p/«m» 

1844 
or  whether  it  was  advanced  to  the  concern — all  that  re- 
mains doubtful.  But  it  seems  plain  that  Joseph  Purslove 
did  not  sign  that  account  as  executor :  in  proof  of  that,  the 
account  in  every  other  particular  relates  to  his  own  affairs, 
and  not  to  his  father's.  Probably  one  executor  may  by  his 
acts  bind  another;  but  in  order  to  shew  that  liability,  yon 
must  establish  that  he  does  the  act  a»  on  executor.  Now 
here,  prim&  facie,  he  does  not  do  the  act  as  executor,  be- 
cause he  does  not  add  the  word  '' executor,'^  or  '^as 
executor,^'  to  his  signature,  nor  was  he  dealing  with  his 
father's  goods  at  the  time;  and  therefore,  in  order  to  shew 
that  he  was  acting  in  an  executive  character,  the  plaintiff 
shonld  have  given  some  evidence  to  shew  that  this  was  a 
settlement  of  account  by  him  with  the  consent  of  the 
other  executors,  or  with  a  view  to  reduce  the  amount  of  a 
claim  npon  the  estate.  That  would  be  evidence  to  go 
to  the  jury  of  the  payment  being  made  by  him  in  that 
character;  but,  as  it  stands,  the  document  itself  says 
nothing  of  the  kind,  and  the  evidence  does  not  snpply  the 
ambiguity. 

Parke,  B. — I  am  of  the  same  opinion.  I  think  the 
evidence  of  the  settlement  of  account  between  the  plaintiff 
and  the  defendant  in  the  year  1888,  (supposing  the  ac- 
tual settlement  of  account  to  be  proved),  in  which  one 
item  was  set  off  against  another,  would  be  good  evi- 
dence to  shew  a  payment  by  the  defendant:  no  doubt 
it  is  equivalent  to  a  payment,  if  the  party  to  whom  the 
sum  is  owing  agree  that  it  shall  be  paid  by  the  setting 
off  of  the  same  amount;  so  that  the  sum  set  off  is  evi« 
dence  of  the  payment  of  £15,  if  the  party  against  whom 
it  is  set  off  did  not  object  to  it  when  his  account  was  set- 
tled. I  think  also,  that  there  was  evidence  to  go  to  the 
jury  that  this  sum  of  i£800  was  advanced  to  the  testator 
in  the  year  1835.     But  there  the  plaintiff's  case  stops. 

VOL.  XII.  MM  M.  w. 
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Sxeh.  of  Pleat,  I  do  not  think  there  is  any  evidence  to  shew  that  this 


1844 


payment  of  £15  was  made  by  Joseph  Purslove  in  his 
SoROLST  character  of  executor ^  and  with  the  intention  of  binding  the 
Walton,  assets  of  the  testator.  It  is  unnecessary  to  decide  whether 
such  a  promise  would  bind  the  co-executors.  I  own  that 
decision  of  Lord  Tenterden'a,  which  has  been  cited,  appears 
to  me  to  be  a  correct  dedsiony  that  one  executor  cannot 
be  bound  by  the  express  promise  of  another,  even  if  he 
binds  himself  in  his  character  of  an  executor.  It  seems  to 
have  been  the  opinion  of  the  Court,  in  the  case  of  Atlam 
T.  Tredgold  (a),  that,  if  an  express  promise  is  made  by  one 
executor  in  his  representative  character,  it  binds  the  re- 
maining executors  in  their  representative  character.  So 
also  in  M^CtUloch  v.  Dawes  (i),  the  Court  appear  to  have 
thought  that,  if  one  promised  in  his  co*executive  character, 
it  would  bind  the  others.  The  point,  however,  is  not 
decided  in  those  cases,  but  it  has  been  decided  in  the 
case  dted  by  Mr.  Baines^  of  TMocky.  Dumn,  and  it  appears 
to  me  that  that  case  is  founded  injustice  and  good  sense, 
and  ought  to  be  followed. 

It  is  unnecessary,  however,  to  determine  that  point,  be- 
cause I  think  this  case  is  imperfect,  inasmuch  as  there  was  no 
evidence  to  shew  that  the  set-off  of  £16  (which  I  consider 
to  be  equivalent  to  a  payment  of  £15)  was  intended  to 
be  made  in  a  representative  character;  I  think  the  in- 
ference to  be  drawn  from  what  appeared  in  evidence  ia, 
that  the  payment  was  made  by  Joseph  Purslove  in  his  own 
right,  and  therefore  it  could  not  bind  his  co-executor.  I 
therefore  think  the  learned  Judge  was  quite  right  in  re- 
fusing to  submit  the  case  to  the  jury,  and  in  directing  the 
plaintiff  to  be  nonsuited. 

Gurnet,  B.,  concurred. 

Rule  discharged. 

(a)  2  B.  &  Cr.  23;  3  D.  &  R.  200.  (6)  9  D.  &  R.  40. 
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Bxeh.  ^  Pleat, 
1844. 
CrBBTHAM   t?.   ST0ETEVANT.  '^-^ ' 

A  Jan.  23. 

SSUMPSIT  by  the  payee  against  tlie  defendant^  as  the  in  an  action  by 

maker  of  a  promissory  note  dated  the  28th  of  June,  1837,  againuthe de- 

whereby  the  defendant  promised  to  pay  to  the  plaintiff  ^JJ^'^oflpro. 

or  her  order,  on  demand,  3244/.  15*.,  together  with  lawful  misaory  note, 

'  *  '      ^  dated  the  28th 

interest  thereon.  of  June,  18S7, 

The  defendant  pleaded  the  Statute  of  Limitations,  and  Ss  Jn^cuU^^^ 
other  pleas,  which  it  is  not  necessary  to  state.  k*^«  credit  for 

The  particulars  of  demand  stated,  that  the  action  was  three  yean*  in- 
brought  to  recover  the  amount  of  principal  and  interest  count,    it  ap. 
due  on  the  promissory  note  mentioned  in  the  first  count  Jotrwas'ac-''** 
of  the  declaration,  after  giving  credit  for  payment  of  three  *"a"y  ™*^«  |," 

,  1839:— ^eW, 

years  mterest  on  account.  that  the  intereit 

At  the  trial, before  Rolfe,  B.,  at  the  Middlesex  Sittings,  wwgiTen^M* 
on  Monday  the  22nd  of  January,  the  plaintiff,  in  answer  l^^^f^^^^fg'^g; 
to  the  plea  of  the   Statute  of  Limitations,  proved  that  and  not  from 
the  note  was  in  fact  made  in  December,  1839,  whereupon     The  second 
the  defendant's  counsel  contended,  that  the  declaration  iary"Term  com- 
ought  to  be  amended  accordingly,  and  that  the  defend-  "g^'^^^f /"„**** 
ant  was  entitled  to  credit  for  the  payment  of  three  years'  uary ;  the  dis- 
interest from  that  date.    The  learned  Judge  thought  that,  turnabie  on  the 
although  the  note  was  actually  made  in  1839,  yet  the  ^ausi  wm  ll^ild 
defendant  was  bound  by  the  terms  of  it  to  pay  interest  ^y  adjourn- 

mentofthe 

from  the  year  1837,   and  accordingly  directed  the  jury  sittings  on  the 

•  "      *     22nd       Held 

that  the  defendant  was  entitled  to  credit  for  the  payment  t^at  i^e  cause* 
of  three  years'  interest  from  1837,  and  the  jury,  in  con-  J^"  prope'iy 

^  ^  '  ''J'  tried,  as  causes 

formity  with  this  direction,  returned  a  verdict  for  the  tried  at  the  ad- 

•    i^n*   J  ^niinr\  journment  of  a 

plaintiff,  damages  xlooui).  sittings  are  to 

The  second  sittings  in  this  term  were  held  on  Friday  the  ^  tried  on' the 
19th  of  January.    The  distringas  in  this  cause  was  return-  ^^\^^^  °^  ^^® 
able  on  Saturday  the  20th,  and  the  trial  took  place  on 
Monday  the  22nd,  to  which  day  the  sittings  were  adjourned 
from  the  Saturday. 

Jervis  now  moved  for  a  rule  to  shew  cause  why  the  ver- 
M  m2 
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£g€h.  rf  PUiu,  diet  should  not  be  set  aside,  and  a  new  trial  had.    First. 
1844 

'     the  Ck>art  had  no  jurisdiction  to  try  the  cause,  for  the  dis- 

Chbbtham  tringas  was  returnable  on  Saturday,  and  the  trial  did  not 
Stu&tbtant.  take  place  until  the  following  Monday.  It  is  true  that  the 
sittings  at  Nisi  Prius  form  but  one  day  in  law,  but  that  is  not 
the  case  with  the  sittings  in  term.  In  Johnson  v.  Budge  {a), 
the  Court  seem  to  have  been  of  opinion  that  the  sittings 
in  term  are  not  regarded  as  one  sitting  in  law,  so  that  a 
trial  at  any  sitting  day  would  have  relation  to  the  first  day 
of  the  sittings.  [Pixrke,  B. — It  is  only  very  lately  that  the 
Courts  have  adopted  the  practice  of  adjourning  de  die  in 
diem.]  In  Taylor  v.  Harris  (4),  Lord  Alvanley,  C.  J.,  says, 
''The  sittings  in  term  neither  commence  with  the  term, 
nor  are  any  part  of  the  term ;  they  are  appointed  at  the 
discretion  of  the  Chief  Justice ;  and  if  a  cause,  from  never 
having  been  entered  in  the  cause  paper,  could  not  possibly 
have  been  tried  until  after  the  death  of  the  defendant,  a 
verdict  obtained  after  his  death  cannot  stand.  Indeed  the 
postea  is  made  up  of  the  very  day  on  which  the  cause  was 
tried,  whereas  in  the  case  of  trials  after  term  the  postea  is 
made  up  as  of  the  first  day  of  the  sittings."  [Parke,  B. — 
All  the  causes  in  the  second  sittings,  for  instance,  were 
then  tried  on  that  day.]  There  are  two  cases  where  the 
parties  did  that  which  the  Court  does  in  cases  of  adjourn- 
ment, and  adjourned  the  cause.  One  was  Crowder  v. 
Booke  (c),  where  it  was  held  that,  the  trial  having  been  had 
after  the  day  of  Nisi  Prius,  it  was  coram  non  judice,  and 
that  the  jurata  was  not  amendable ;  but  the  Court  were  of 
opinion  that  they  ought  ex  ofiScio  to  order  a  venire  de  novo 
to  be  awarded,  which  was  ordered  accordingly.  A  similar 
point  was  decided  in  Child  v.  Harvey  {d).  Another  objec- 
tion is,  that  the  venire  directs  the  sheriff  to  summon  the 
jury  for  the  first  sittings ;  but  it  will  appear  from  the  Nisi 

(a)  1  C.  M .  &  R.  647 ;  3  Dowl.  (c)  2  Wih.  144. 

P-  ^'  ^'^'  (d)  1  Ld.  Raym.  611. 

ib)  3  Bos.  &  Pull.  660. 
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Prius  Becord  that  the  case  stood  over  from  the  first  to  the  £<«a-  »/  p^^ 

1844 
second  sittings.  '   - 

Secondly^  the  note  having  heen  in  fact  made  in  1889,    Chebtham 

the  statement  of  it  in  the  declaration  ought  to  have  STURTByAirr. 

been  amended  accordingly;  and  as  the  payment  of  three 

years'  interest  was  admitted  by  the  plaintiff's  particulars, 

it  ought  to  be  reckoned  as  made  from  the  year  1889. 

Parks,  B. — I  am  of  opinion  that  there  is  no  ground  for 
a  rule  in  this  case.  All  the  causes  that  are  tried  by  adjourn- 
ment from  the  first  day  of  a  sittings  are  to  be  considered  as 
tried  on  that  day.  The  present  case  is  therefore  to  be  con- 
sidered as  having  been  tried  on  the  19th.  With  regard  to 
the  second  point,  we  are  of  opinion  that  the  bill  of  par- 
ticulars has  reference  to  the  date  of  the  note,  and  therefore 
that  the  interest  became  payable  frt>m  the  year  1837,  and 
not  from  1839,  when  the  note  was  actually  made.  Con- 
sequently there  will  be  no  rule. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


Rose  v.  McGregor.  Jan.  25. 

This  was  a  mle  calling  upon  the  plaintiff  to  shew  cause  ^«  two  dayi' 

*  ill/.  notice  of  coun- 

why  he  should  not  pay  the  costs  of  the  day  for  not  pro-  termand  of 

ceeding  to  trial,  and  why  all  further  proceedings  should  by*|h"roTJo^ 

not  be  stayed  until  such  costs  were  paid.  It  appeared  ^^Jgl^^^j 

fit)m  the  affidavits,  that  the  defendant  was  under  terms  of  be  two  biuineit 

dayi ;  ADd  no- 

taking  short  notice  of  trial  for  the  sittings  after  last  ticeonSatur- 
Michaelmas  Term,  which  began  on  Monday  the  27th  of  ^J  u^^t^^' 
November.    Notice  of  countermand  was,  however,  served  •«ffl««<- 
by  the  plaintiff  between  the  hours  of  six  and  eight  on  the 
evening  of  Saturday  the  25th. 
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Bxch.  of  PUat,      Chamock  shewed  cause. — ^The  notice  of  oonntemand  is 
1Q44 
V   ^      '    sufficient,  according  to  Reg,  Gen.  H.  T.  2  WilL  4,  s.  62, 

Rose  which  provides,  that ''  in  town  causes,  where  the  defendant 
M'Gregob.  lives  within  forty  miles  of  town,  two  days'  notice  of  coun- 
termand shall  be  deemed  sufficient ; ''  and  by  Beg.  Gen. 
H.  T.  2  WiU.  4,  s.  yiii.  it  is  ordered,  **  that  in  all  cases  in 
which  any  particular  number  of  days,  not  expressed  to  be 
clear  days,  is  prescribed  by  the  rules  or  practice  of  the 
Courts,  the  same  shall  be  reckoned  exclusiyely  of  the  first 
day  and  indusively  of  the  last,  unless  the  last  day  shall 
happen  to  fall  on  a  Simday,''  &c  An  intervemng  Sunday 
counts  as  one  day  in  most  proceedings;  for  instance,  in  no- 
tices of  trial  and  in  time  for  pleading.  [Parke,  B. — ^No : 
the  two  days'  notice  of  countermand  must  be  business  dajrs; 
it  is  so  stated  in  Lush's  Practice,  and  that  notice  on  Sa- 
turday for  Monday  will  not  suffice.  There  are  three  cases 
dted  to  that  effect,  and  it  was  expressly  decided  in  Grotjean 
v.  Manning  (a)  that  the  intervening  Sunday  is  not  to  be 
reckoned.]  The  cases  of  Gro^ean  v.  Manning,  fVardk  t. 
Ackland  (i),  and  Stewart  v.  Abraham  (c),  which  are  those 
referred  to  in  Lush's  Practice,  were  all  cases  of  con- 
tinuance, and  not  of  coimtermand,  which  are  clearly  dis- 
tinguishable ;  for  in  the  one  case  the  party  has  to  prepare 
for  trial,  while  in  the  other  he  has  merely  to  suspend  pro- 
ceedings. 

Peteradorff,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Parks,  B. — This  rule  must  be  made  absolute.  The  no- 
tices of  countermand  and  continuance  stand  on  the  same 
footing;  in  each  the  defendant  is  entitled  to  two  business 
days'  notice.    The  rule  will  be  absolute  for  the  coats  only, 

(a)  2Cr.&J.635.  P.C.28. 

(b)  3  Tyrw.   819;    2   Dowl.         (c)  2  Dow!.  P.  C.  709. 
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for  there  is  no  reaaon  why  there  should  be  a  stay  of  proceed-  Exeh.  of  pua$, 
iiigs  until  the  costs  are  paid. 

ALDsasoN^B. — ^Take  the  case  either  way;  if  you  exclude 
Saturday,  you  make  Sunday  the  first  day,  and  then  it  ex- 
cludes itself;  if  the  last  day,  then  it  is  excluded  by  the  ge- 
neral rule.  If  you  serve  the  defendant  late  on  Satiurday 
evening,  as  was  done  here,  you  give  him  no  time  at  all  to 
enable  him  to  postpone  his  preparations  for  trial,  if  your 
construction  is  correct. 

OuBNEY,  B. — ^The  countermand  makes  it  necessary  for 

the  defendant  to  send  away  his  witnesses  or  prevent  them 

from  attending,  but  the  shortness  of  the  notice  allows  him 

no  time  to  do  so. 

Rule  absolute. 


Hanmeb  t;.  White.  Jan.  25. 

Jl  he  plaintiff,  having  recovered  a  judgment  against  the  ThepUindir 

defendant  in  the  borough  Court  of  Shrewsbury,  brought  an  an^don  of^ 

action  of  debt  upon  it  in  this  Court,  to  which  the  defend-  court?on*l!jW 

ant  pleaded  nul  tiel  record.  mcnt  recovered 

*  ID  an  inferior 

court,  instead 

Manning,  Serjt.  now  produced  the  record  of  the  Court  J*' [hHuDerior 
below,  and  moved  for  judgment,  and  also  for  costs,  pursuant  ~?'^  •"^  "■- 

'  •»      o  »  /  x-  gm^g  execu- 

te 43  Geo.  8,  c.  46,  s.  4.    [Parke,  B. — ^Why  did  you  bring  tion,  the  de- 

.  v«t  i*»  ••■11      fendsni  plead* 

an  action  on  the  judgment,  mstead  of  removmg  it  and  tak-  ed  nui  tiel  re- 
ing  out  execution  ?]     The  plaintiff  may  have  acted  impro-  !J[fntiff^* 
perly  in  bringing  an  action  on  the  judgment;  still  the  de-  produced  the 

^,,-  i«i,r  .  <     record,  and  ap- 

fendant  has  caused  expense  and  delay  by  puttmg  a  ground-  plied  for  his 
less  plea  upon  the  record.    In  Gamwell  v.  Barker  (a),  the  Geo!  8%!'46, 

&•  4,  but  the 

Court  refused  the  application,  notwithstanding  the  defendant  had  pleaded  a  lalse  plea. 

(a)  5  Taunt.  264. 
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Bxeh.  efPkat,  plaintiff  was  allowed  bis  costs  of  action  on  the  judgment, 
where  the  defendant  had  sued  out  a  writ  of  error  and 
pleaded  nul  tiel  record. 

Pabke,  B. — I  am  of  opinion  that  there  is  no  ground 
whatever  for  a  rule  in  this  case.  This  is  an  application  to 
the  discretion  of  the  Court,  and  as  the  plaintiff,  instead  of 
bringing  an  action,  might  bare  removed  the  judgment  to 
the  superior  Court,  and  there  have  issued  execution,  we 
think  be  ought  not  to  be  allowed  his  costs.  He  has  brought 
the  expense  upon  himself,  and  be  must  pay  for  the  pleasure 
of  bringing  the  action  on  the  judgment. 


The  other  Judges  concurred. 


Bule  refused. 


Jm.  29. 


The  Attobnet-Genbbal  v.  Ansted  and  Others. 


The  importer  X  HIS  was  an  information  of  debt  by  the  Attomey-Gte- 
a  foreign  coun-  ucral  agaiust  Mcssrs.  Ansted  &  Co.,  merchants  of  London, 
^^impi^tL^  for  the  sum  of  748/.  9*.,  as  duties  of  customs  alleged  to  be 
due  to  her  Majesty  on  726  cwt.  2  qrs.  3  lbs.  of  raisins,  and 
223  cwt.  3  qrs.  15  lbs.  of  figs,  imported  by  them  into  the 
port  of  London*  The  defendants  pleaded  the  general  issue. 
The  cause  came  on  for  trial  at  the  sittings  after  Hilary 
Term,  1842,  when  a  verdict  was  taken  for  the  Crown,  sub- 
ject to  the  opinion  of  the  Court  on  the  following  case. 

In  the  months  of  December  1889  and  January  1840, 
the  defendants  imported  into  the  port  of  London  certain 
quantities  of  foreign  raisins  and  figs,  for  which  they  passed 


/ton,  to  the 
duties  of  cus- 
toms payable 
thereon ;  and 
this  liability  is 
not  affected  by 
the  Warehous- 
ing Act,  8  &  4 
WUl.  4,  c.  57, 
the  effect  of 
which  is  only 
to  give  the 
merchant,  in 
the  case  of 
goods  ware- 
housed under 
it,  time  for 
payment  of  the  duties  until  the  goods  are  entered  for  home  consumption. 

And  if  the  merchant  haTe  obtained  the  goods  from  a  bonded  warehouse  without  making  any 
entry  for  home  consumption,  and  without  the  duties  having  been  paid,  he  is  liable  to  an  informa- 
tion of  debt  for  the  duties,  and  it  is  no  answer  to  it  that  a  custom-house  agent,  employed  by  him 
to  make  the  entry  and  pay  the  duties,  misappropriated  the  money  and  fraudulently  obtained 
the  goods. 
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a  warehousing  entry,  and  in  the  ordinary  course  irare«  Egek.  rf  PUa$, 
housed  them  in  a  bonded  warehouse,  at  Fresh  Wharf,  ^  *  - 

Thames-street.    A  portion  of  the  articles  so  imported  was     Arr-Gsir. 
obtained  fipom  the  warehouse  at  Fresh  Wharf,  and  had       AiitraD. 
come  to  the  possession  of  the  defendants,  as  hereinafter 
mentioned,  and  had  been  by  them  taken  into  home  con- 
sumption; and  on  this  part  no  duty  had  ever  been  received 
by  the  Customs. 

The  defendants  employed  a  person,  licensed  to  act  as 
agent  at  the  Custom-house  in  London,  under  8  &  4  Will.  4, 
c.  2,  s.  144,  to  pay  the  duty  on  the  goods,  and  procure 
their  delivery  from  the  warehouse  for  home  consumption. 
The  defendants,  for  this  purpose,  paid  the  amount  of  duty 
to  this  person;  and  he  having  subsequently  represented  to 
them  that  he  had  duly  paid  the  duty  for  the  goods,  they 
sent  for  and  obtained  the  goods  from  the  warehouseman, 
upon  presentment  of  the  usual  merchant's  order. 

The  ordinary  and  proper  course  in  taking  goods  out  of 
bond  for  home  consumption  is  as  follows: — ^The  merchant 
sends,  at  his  option,  either  his  own  clerk,  or  one  of  the 
licensed  agents  above  alluded  to,  to  the  Custom-house  for 
the  purpose.  This  person  pays  to  the  receiver  of  duties  at 
the  Custom-house  the  amount  of  the  duties,  and  that  officer 
then  signs  a  bill  of  entry,  addressed  to  the  comptroUer  of 
accounts  (another  officer  of  customs),  which  bill  of  entry  is 
sent  by  a  customs  messenger  to  the  comptroller  of  accounts. 
The  comptroUer  of  accounts,  upon  receipt  of  the  biU  of 
entry,  makes  out  a  delivery  order,  which  is  addressed  to 
the  customs  locker  at  the  warehouse  where  the  goods  are, 
and  is  his  authority  to  withdraw  all  control  on  the  part  of 
the  Customs  from  the  goods.  If  the  merchant  makes  appli- 
cation at  the  Custom-house  for  the  delivery  order,  it  is 
given  to  him,  and  then  he  sends  it  to  the  locker;  but  if  no 
such  application  is  made  for  it,  the  order  is  delivered  to  the 
locker  from  the  warehouse-keeper's  office,  and  not  to  the 
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Bxek.  rf  Pkn,  merchant^  wlio  in  such  case  sends  for  his  goods,  and  finds 

w  ^^  ^    them  released.    The  actual  delivery  of  the  goods  is  then 

Att.-Gbm.     effected  by  any  person  bearing  an  order  from  the  importer, 

Anstbd.      called  a  merchant's  order,  and  addressed  to  the  warehouse- 

keeper,  upon  the  presentment  of  which  the  warehouseman 

delivers  the  goods,  having  previously  obtained  the  signa* 

ture  of  the  locker  to  it,  as  a  proof  that  the  duties  have 

been  paid,  and  this  signature  the  locker  only  gives  if  he 

has  received  a  locker^s  order. 

In  the  present  case,  no  part  of  the  duties  was  ever  paid 
to  any  officer  of  the  customs,  and  no  entry  for  home  con- 
sumption of  any  of  the  goods  in  question,  to  be  cleared 
(torn  the  warehouse,  or  any  other  entry  except  the  ware- 
housing entries  before  mentioned,  was  ever  made,  nor  was 
any  one  of  the  above-mentioned  documents  given  by  the 
customs  officers  for  any  part  of  the  goods  in  question;  but 
the  agent  employed  misappropriated  the  money  received 
from  the  defendants  for  the  payment  of  the  duty,  and  the 
goods  were  obtained  from  the  warehouse  as  above  men- 
tioned, without  payment  of  any  part  of  the  duty  thereon, 
and  without  the  signature  of  the  customs  locker  to  the 
merchant's  order. 

At  the  time  when  the  goods  came  into  the  possession  of 
the  defendants,  they  were  not  aware  that  the  duty  thereon 
had  not  been  paid  by  theiv  agents,  nor  that  the  signature 
of  the  locker  had  not  been  obtained  to  the  merchant's 
order;  nor  were  they  aware  of  that  fact  until  the  amount 
of  such  duties  was  subsequently  claimed  from  them  by  the 
Coxomissioners  of  Customs. 

Upon  the  payment  of  the  duties,  the  officer  of  the  cus- 
toms does  not  give  any  receipt  to  the  party  paying  them. 

The  licensed  agents  above  alluded  to  are  not  in  any  way 
authorized  by  the  Customs  to  receive  duties  for  them,  nor 
are  they  indeed  in  any  way  servants  of  the  Customs. 

FreshWharf  is,  by  the  appointment  of  the  Commissioners 
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of  Costoma.  a  warehouse  of  ordinary  security,  and  is  locked  £m^  4  Pbar» 
with  two  locks:  the  locker^  who  is  a  goyernment  officer^ 
holds  the  key  of  one  of  such  locks,  and  the  warehonse- 
keeper  holds  the  key  of  the  other. 

Before  any  pert  of  the  aboye-mentioned  goods  was  ware- 
housed as  before  mentioned,  general  security  by  bond  had 
been  given  by  the  proprietors  and  occupiers  of  the  said 
wardiODse,  pursuant  to  the  8  fc  4  Will.  4,  c.  67,  s.  8,  for 
the  payment  of  the  fiill  duties  of  importation  of  all  such 
goods  as  should  at  any  time  be  warehoused  therein,  or  for 
the  due  exportation  thereof,  which  bond  has  continued  in 
force  to  the  present  time:  and  no  security  was  ever  given 
by  the  defendants  for  the  duties  in  respect  of  the  goods  in 
question. 

If  the  Court  should  be  of  opinion  that,  under  the  above 
obcumstances,  the  Crown  was  entitled  to  recover  from  the 
defendants  the  whole  or  any  part  of  the  above-mentioned 
duties,  the  verdict  for  the  Crown  was  to  stand,  or  to  be 
entered  for  that  part.  And  if  they  should  be  of  opinion 
that  the  Crown  was  not  entitled  to  recover  any  part  of  the 
said  duties  from  the  defendants,  then  the  verdict  was  to  be 
entered  for  the  defendants. 

The  plaintiff's  point  for  argument  was,  that  the  defend- 
antsi  bring  the  importers  of  the  goods  in  question,  became 
debtors  to  the  Crown  for  the  duties  in  respect  of  them; 
and  as  such  duties  had  never  been  paid  to  the  Crown,  the 
Attomey^-Gteneral  was  entitled  to  recover  them  by  this 
information. 

The  defendants'  points  for  argument  were,  that  the  du- 
ties never  became  a  debt  payable  by  the  defendants:  that 
the  defendants  did  not  become  liable  to  pay  the  duties 
merely  by  reason  of  their  having  imported  the  goods,  or  of 
their  having  passed  a  warehousing  entry,  or  of  their  having 
warehoused  the  goods,  or  received  and  taken  them  into 
home  consumption:  that  the  goods  were  in  the  nature  of 
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BgeL  rfPkai^  smuggled  goods^  and  that  the  remedy  of  the  Crown  was 
against  the  warehouse-keeper  or  occupier  of  the  warehouse^ 
and  by  proceeding  for  the  penalties  given  by  the  statute : 
that  the  Crown  could  not  recover  the  duties  from  the  de- 
fendants^ havings  by  the  negligence  of  the  locker,  put  it  in 
the  power  of  some  person  to  procure  the  removal  of  the 
goods  from  the  warehouse  without  due  entry  and  payment 
of  the  full  duties,  and  thereby  induced  the  defendants  to 
believe  that  their  agent  had  paid  the  duties,  and  enabled 
him  to  commit  or  conceal  his  fraud  upon  them,  and  that 
the  Crown  was  thereby  estopped,  as  against  the  defendants, 
from  contending  that  the  duties  had  not  been  paid. 

Jervia,  for  the  Crown. — ^The  defendants,  as  the  import- 
ers of  these  goods,  became,  immediately  on  their  importa- 
tion, debtors  to  the  Crown  for  the  duties  of  customs  payable 
thereon.  Except  in  the  case  of  com,  the  duties  are  payable 
by  the  importer  on  the  vesseFs  coming  within  the  limits  of 
the  port.  The  126th  section  of  the  Customs  Regulation 
Act,  8  &  4  Will.  4,  c.  62,  expressly  provides,  that  if,  upon 
the  first  levying  of  any  duty,  &c.  it  shall  become  necessary 
to  determine  the  precise  time  at  which  an  importation  of 
any  goods  made  and  completed  shall  be  deemed  to  have 
had  effect,  such  time  shall  be  deemed  to  be  the  time  at 
which  the  ship  had  actually  come  within  the  limits  of  the 
port  at  which  the  ship  shall  in  due  course  be  reported,  and 
the  goods  be  discharged.  And  there  are  abundant  autho- 
rities to  shew  that  the  duties  become  a  debt  to  the  Crown 
immediately  on  the  importation.  Com.  Dig.  Debt  (A.  9); 
Leaper  v.  Smith  (a);  Anonymou8[b)'j  Salter  v.  Majapert{c)i 
Attorney-  General  v.  Weeks  (d) .  The  provisions  of  the  Ware- 
housing Act,  3  &  4  Will.  4^  c.  67,  shew  also  that  the  duties 
are  payable  by  the  importer  on  the  vesseFs  coming  into  the 


(a)  Bunb.  79.  (e)  1  Roll.  Rep.  383. 

(&)  Lane,  U.  {d)  Bunb.  223. 
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port.  The  8th  section  requires^  that^  before  any  goods  shall  Stek.  ofPhtu, 


be  entitled  to  be  warehoused  under  the  act^  the  proprietor 
or  occupier  of  the  warehouse^  if  he  be  willing^  shall  give 
general  security  by  bond  for  the  payment  of  the  full  duties 
of  importation  on  all  such  goods  as  shall  be  warehoused 
therein;  and  if  he  be  not  willing  to  give  such  general 
security,  the  different  importers  of  the  separate  quantities 
of  goods  shall,  upon  each  importation,  give  such  security  in 
respect  of  the  particular  goods  imported  by  them  respect^ 
ively  before  such  goods  shall  be  entered  to  be  warehoused. 
The  14th  section,  which  requires  goods  warehoused  to  be 
cleared  within  a  certain  time,  contains  a  particular  provi- 
sion with  respect  to  certain  goods  imported  by  the  East 
India  Company  ''from  places  within  the  limits  of  their 
charter  into  the  port  of  London.''  The  16th  section,  also, 
which  empowers  the  commissioners  of  goods  to  "  remit  or 
return  the  duties  payable  or  paid''  on  goods  lost  or  de- 
stroyed ''either  on  shipboard,  or  in  the  landing  or  shipping 
of  the  same,"  shews  that  the  duties  become  payable  on  the 
entry  of  the  vessel  into  the  port  The  defendants  may  rely 
on  the  10th  section  of  that  act,  which  enacts,  that  if  any 
goods  be  taken  out  of  any  warehouse  without  due  entry  of 
the  same  with  the  proper  officers  of  the  customs,  the  ocat- 
pier  of  the  warehouse  shall  be  liable  to  the  payment  of  the 
duties  due  thereon.  But  that  provision  was  not  intended 
to  exempt  the  importer  from  liability,  but  only  to  place  a 
check  on  the  occupier  of  the  warehouse,  by  subjecting  him 
also  to  liability  in  the  case  provided  against.  The  argu- 
ment for  the  defendants  will  be,  that  the  duty  does  not 
attach  on  importation,  but  only  on  entry  of  the  goods. 
But  that  is  inconsistent  with  the  3  &  4  Will.  4,  c.  57,  s.  8, 
by  which,  if  the  proprietor  or  occupier  of  the  warehouse 
does  not  give  security  for  payment  of  the  duties,  the  im- 
porters are  bound  to  do  so  before  the  goods  shall  be  entered 
to  be  warehoused. 

The  alleged  negligence  of  the  locker  affords  no  answer 
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Ejpeh.  rf  Pleat,  to  the  claim  for  the  duties:  it  is  clear  that  the  rights  of  the 
1844 

Crown  cannot  be  affected  by  the  negligence  of  its  officers : 

Sheffield V.  RaicUffe {a);  Dunbarr^e  case{b);  Attcmey^Ge' 

neralY.  CkUty{c). 

« 

Peacock,  contriU — ^Either  no  debt  at  all  was  due  from  the 
defendants  to  the  Crown,  or  if  there  was,  the  time  of  pay- 
ment of  that  debt  has  not  yet  arrived,  becanse  no  entry  has 
yet  been  made  for  home  consumption. 

First,  no  debt  became  due  to  the  Crown  from  the  de- 
fendants on  the  mere  importation  of  the  goods.  The  old 
cases  cited  on  the  other  ride  have  now  no  application:  they 
were  decided  at  a  time  when  the  ancient  customs  laws  were 
in  force,  and  when  it  was  doubtful  whether  duties  of  cus- 
toms were  payable  by  virtue  of  any  act  of  parliament,  or  of 
the  mere  prerogative  of  the  Crown,  But  now,  all  the  sta- 
tutes on  this  subject  are  to  be  read  as  one  connected  code 
of  law;  and  looking  at  the  provirions  of  the  Warehouring 
Act,  8  &  4  Will.  4,  c.  57,  it  appears  that  the  duties  are  pay- 
able, not  upon  importation  alone,  but  upon  the  entry  for 
home  consumption.  The  2nd  section  of  the  Customs  Duties 
Act,  8  &  4  Will,  4,  c.  56,  no  doubt  imposes  the  duties  on  all 
goods  imported  into  the  United  Kingdom;  but  it  does  not 
state  that  they  are  to  be  paid  on  importation;  neither  is 
there  any  clause  which  expressly  makes  the  importer  liable 
to  the  payment  of  them.  The  18th  section  of  the  Ware- 
houring Act  requires  that,  upon  the  entry  of  any  goods  to 
be  cleared  from  the  warehouse,  if  the  same  be  for  home 
use,  the  person  entering  such  goods  inwards  shall  deliver  a 
bill  of  the  entry,  &c.,  and  at  the  same  time  shall  pay  down 
to  the  proper  officer  of  the  customs  the  full  duties  of  cus- 
toms payable  thereon.  By  the  8th  section,  in  case  only  the 
proprietor  of  the  warehouse  do  not  give  security  for  the 
payment  of  the  duties,  the  importer  is  to  give  such  secu- 

(a)  Hob.  347.  (b)  Cro.  Cor.  349.  (e)  Parker,  4S. 
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lity  before  the  goods  shall  be  entered  to  be  warehoused ;  Exek.  rf  pum, 
but  it  does  not  say  that  he  is  to  give  security  that  the     vjf^jl^ 
duties  shall  be  paid  by  himself.    The  4  &  5  Will.  4,  c.  89,     Arr..G«N. 
s.  20,  and  5  &  6  Vict.  c.  47,  s.  50,  which  empower  the  Com-      Anbtxo. 
missioners  of  Customs  to  remit  or  return  the  duties  on 
goods  lost  or  destroyed  by  unavoidable  accident  in  the 
warehouse,  and  provide  that  the  duties  payable  on  wine 
and  certain  other  goods,  when  taken  out  of  warehouse  for 
home  use,  shall  be  charged  on  the  quantities  actually  deli- 
vered, confirm  the  view  taken  of  the  case  by  the  defend- 
ants.     [Alderatm,  B. — The  defendants  became  liable  to 
the  duties  on  passing  the  warehousing  entry,  and  have  got 
the  goods  without  payment  of  the  duties;  are  they  not 
liable?]     The  Crown  may  sue  the  warehouseman,  whose 
duty  it  was  to  keep  possession  of  the  goods  until  the  duties 
were  paid.     {Parke,  B. — ^The  case  of  Salter  v.  Majapert 
appears  to  be  directly  in  point.    The  defendants  have  in 
fact  taken  the  goods  from  on  board  the  ship,  and  may 
therefore  be  sued  for  the  duties.] 

But  further,  the  Crown  are  not  entitled  to  recover  these 
duties,  since  it  was  by  the  culpable  conduct  of  their  own 
officer  that  the  defendants  have  been  brought  into  this 
difficulty.  Ck)les  v.  Bank  of  England  {a).  [Alderson,  B. — 
Your  argument  amounts  to  this,  that  the  defendants  are  to 
be  exempted  from  duty,  because  they  have  themselves  em- 
ployed a  guilty  agent.  Parke,  B. — The  substance  of  the 
transaction  is  simply  this,  that  they  have  made  no  entry 
for  home  consumption,  as  they  ought  to  have  done.] 

[The  learned  counsel  then  referred  to  and  commented 
on  the  stats.  12  Car.  2,  c.  4,  43  Geo.  3,  c.  132,  9  Geo.  4, 
c.  60,  s.  8,  and  8  &  4  Will.  4,  c.  58,  as  confirming  his  view 
that  the  duties  were  not  payable  on  importation  merely^  but 
on  the  entry  for  home  consumption.] 

(a)  10  Ad.  &  E.  437;  2  P.  &  D.  521. 
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^ek.  of  puoi.      Lord  Abingbe.  C.  B. — It  seems  to  me  that  this  is  a  veiy 
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clear  case,  and  that  our  judgment  must  be  for  the  Crown. 

The  object  of  the  recent  acts  of  parliament^  which  have 
been  referred  to^  was  not  to  dischai^e  the  importer  from 
his  liability  for  payment  of  the  duties  on  the  goods  im- 
ported by  him^  but  only  to  afford  facilities  to  the  com- 
merce of  the  country^  by  enabling  merchants,  in  certain 
cases,  to  postpone  the  payment  of  the  duties.  The  de- 
fendants, however,  have  not  brought  themselves  within  the 
terms  of  the  act  of  parliament;  for,  being  liable  to  payment 
of  the  duties  as  the  importers  of  the  goods,  and  being 
bound  to  pay  them  on  entering  the  goods  for  home  con- 
sumption, they  get  possession  of  them  without  any  such 
entry  being  made,  and  without  payment,  and  then,  in 
effect,  contend  that  they  are  not  liable,  because  they  have 
not  made  an  entry.  The  right  of  the  Crown  to  the  duties 
of  customs  does  not  arise  out  of  these  recent  statutes;  it 
existed  long  before  them ;  still  less  is  it  abrogated  or 
abridged  by  them,  because  their  language  plainly  shews 
that  the  duties  are  considered  to  be  due  on  the  warehousing 
entry  being  made  by  the  importer. 

Pabke,  B. — I  am  of  the  same  opinion.  The  defendants 
clearly  were,  by  the  general  law,  liable,  as  importers  of  the 
goods,  to  the  payment  of  these  duties:  and  the  only  ques- 
tion therefore  is,  whether  that  liability  has  been  affected 
by  the  Warehousing  Act,  8  &  4  Will.  4,  c.  57.  It  appears 
from  the  preamble  of  that  Act,  that  the  object  of  this  and 
of  similar  statutes  was  to  promote  the  trade  and  commerce 
of  that  country,  and  with  that  view,  it  was  intended  to 
give  the  merchant  time  for  payment  of  the  duties  until 
the  goods  were  either  exported  or  taken  out  for  home  conh 
sumption.  It  is  contended  in  this  case,  on  behalf  of  the 
defendants,  that  the  time  for  payment  of  these  duties  has 
not  arrived,  because  no  entry  for  home  consumption  has 
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yet  been  made.  But  that  is  the  fault  of  the  defendants  Eveh^ofPUaM^ 
themselves^  and  it  does  not^  therefore^  lie  in  their  mouth 
to  say  that  the  time  for  payment  has  not  arrived.  Then 
they  say  that  the  effect  of  the  statute  is  to  give  a  new  re- 
medy for  the  duties  upon  goods  imported  and  warehoused^ 
and  afterwards  entered  for  home  consumption.  I  think 
that  is  not  so^  and  that  the  alteration  introduced  by  the 
statute  relates  only  to  the  time  of  payment;  and  here  the 
time  of  payment  has  arrived,  for  the  defendants  have  taken 
out  the  goods  for  home  consumption.  The  remedy  of  the 
Crown  is  therefore  no  longer  suspended:  the  duties  were 
originally  payable  by  the  importers,  and  the  time  of  pay- 
ment has  arrived.  As  to  the  want  of  an  entry  for  home 
consumption,  that  arose  from  the  misconduct  of  the  de- 
fendants' agent,  and  they  cannot  take  advantage  of  their 
own  wrong. 

Alusrson,  B.,  and  Gtjrney,  B.,  concurred. 

Judgment  for  the  Crown. 


DuNFORD  and  Others  v.  Trattlbs.  Jan.  25. 

UaSE. — The  declaration  stated,  that  the  plaintiffs  were  To  a  deciara- 

possessed  of  a  certain  ship,  and  that  the  defendant  was  poi^  ihTt  thVde- 

8e8$ed  of  a  certain  other  ship,  which  said  ship  of  the  defend-  p  "s^*"se  J"  , 

ant  was  under  the  care  of  the  defendant's  servants,  who  '^ip*  ^^i<:^>  ^x 

the  carelf  88- 

were  navigating  the  same  on  the  high  seas.    The  declara-  ness  and  ini8- 

tion  then  alleged,  that  the  defendant's  ship,  by  the  careless*  hisMfv^toT  ^ 

ness,  mismanagement,  &c.  of  his  servants,  ran  foul  of  and  Slmlged^he"^ 

damaged  the  plainti£b'  ship.  plaintiffs'  ship, 

the  plea  of  not 
guilty  admits 

that  the  defendant  was  possessed  of  the  ship,  and  only  denies  that  the  injury  was  occasioned 

by  the  carelessoess,  &c.  of  his  serrants. 

VOL.  XII.  N  N  M.  W. 
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Bxeh.  (if  PteoM,      Pleas,  first,  not  guilty;  second^  that  the  plaintiffs  were 
not  possessed  of  the  said  ship. 

At  the  trial,  before  Wiffhiman,  3.,  at  the  last  Summer 
Assizes  for  the  county  of  Northumberland,  no  proof  having 
been  given  by  the  pldntiffs  that  the  injury  was  done  by 
the  defendant's  vessel,  it  was  contended,  on  behalf  of  the 
defendant,  that  the  plaintiffs  ought  to  be  nonsuited.  The 
learned  Judge,  however,  thought  that  the  defendant's  own- 
ership of  the  vessel  was  admitted  on  the  pleadings,  but  re- 
served the  point ;  and  the  jury  having  found  a  verdict  for 
the  plaintiffs,  he  gave  the  defendant  liberty  to  move  to 
enter  a  nonsuit. 

Knowles  having  obtained  a  rule  accordingly, 

Wortley  and  8.  Temple  now  shewed  cause. — ^The  ques- 
tion in  this  case  arises  under  the  pleading  rule  of  H.  T.,  4 
Will.  4,  which  provides,  that,  ''  in  all  actions  on  the  case, 
the  plea  of  not  guilty  shall  operate  as  a  denial  only  of  the 
breach  of  duty  or  wrongful  act  alleged  to  have  been  com* 
mitted  by  the  defendant,  and  not  of  the  facts  stated  in  the 
inducement,  and  no  other  defence  than  such  denial  shall  be 
admissible  under  that  plea.''  The  plea  here  pleaded,  there- 
fore, admits  that  the  defendant  was  the  owner  of  the  ves- 
sel that  did  the  injury,  and  merely  puts  in  issue  the  fact  of 
its  having  been  done  negligently.  In  Tavemer-^.  lAttk  (a), 
which  was  an  action  on  the  case  against  the  defendant 
for  negligently  driving  his  horse  and  cart  against  the  plain- 
tiff's horse,  it  was  expressly  held,  that,  under  the  plea  of  not 
guilty,  the  defendant  could  not  shew  that  the  cart  did  not 
belong  to  him.  [AUerson,  B. — ^In  fFoolf  v.  Beard  {b), 
which  was  an  action  against  the  defendant  for  negligent 
driving  by  his  servant,  it  was  ruled,  that,  by  pleading  not 
guilty,  the  defendant  admitted  that  the  driver  was*  his  ser- 

(o)  5  Bing.  N.  C.  678 ;  7  Scott,  796.  (b)  8  Car.  &  P.  378. 
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yant.]  So^  in  Hart  v.  Crawley  (a),  which  was  an  action  on  Bxeh.  of  Piea$^ 
the  case  against  the  defendant  for  the  negligent  driving  by 
his  servant  of  his  waggon  and  horses  against  the  plaintiff's 
carriage^  it  was  again  determined^  that,  under  the  plea  of  not 
guilty,  the  defendant  could  not  prove  that  the  servant  and 
horses  were  not  his ;  and  Lord  Denman,  C.  J.,  there  says, 
''  Taoemer  v.  Little  was  decided  on  great  consideration ; 
and  I  think  the  Court  of  Common  Pleas  were  right  in 
their  ruling/'  In  Torrence  y.  Gibbins  {b\  which  was  an 
action  for  seducing  the  daughter  and  servant  of  the 
plaintiff,  it  was  held,  that  a  plea  that  the  party  seduced 
was  not  the  servant  of  the  plaintiff  did  not  amount  to  an 
argumentative  plea  of  not  guilty,  but  was  a  good  plea 
in  confession  and  avoidance.  The  defendant,  therefore, 
has  admitted  that  he  was  the  owner  of  the  ship  that  did 
the  damage.  Dawson  v.  Moore  (c)  (where  it  was  held,  that, 
in  an  action  for  a  nuisance,  when  the  defendant  pleaded 
not  guilty,  the  plaintiff  must  not  only  prove  the  existence 
of  the  nuisance,  but  that  the  defendant  was  the  cause 
of  it,)  may  be  relied  upon ;  but  that  was  only  a  ruling 
at  Nisi  Prius,  and  was  long  before  the  case  of  Norton 
v.  Scholefield  (d),  where  it  was  held,  that,  in  case  for  erecting 
a  cesspool  near  a  well,  and  thereby  contaminating  the  water 
of  the  well,  the  plea  of  not  guilty  put  in  issue  both  the  fact  of 
the  erection  of  the  cesspool,  and  that  the  water  was  thereby 
contaminated.  That  case  also,  at  first  sight,  may  appear 
to  lean  the  other  way;  but  when  it  comes  to  be  looked  at,  it 
is  not  so.  There  the  declaration  alleged  that  the  plaintiff 
and  defendant  were  possessed  of  the  adjoining  premises, 
(which  is  equivalent  to  the  allegation  of  the  ownership  of 
the  ship) ;  but  the  gist  of  the  action  was  the  digging  of 
the  cesspool ;  so,  here,  the  running  down  of  the  plaintiffs' 
ship  is  the  matter  in  issue.  All,  indeed,  that  it  is  neces- 
sary to  contend  for  here  is,  that  it  is  prim&  fade  to  be  taken 
to  be  admitted  that  it  was  the  defendant's  ship  which  was 

(a)  12  Ad.  &  Ell.  378.  (c)  7  Car.  &  P.  25. 

(ft)   13  Law  J.,  Q.  B.,  36.  (<?)  9  M.  &  W.  666. 

NN  2 
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Exeh.  of  Pleas,  the  causc  of  the  injury. — ^They  also  cited  Abion  v.  Mill9  (a) 
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and  Raisin  v.  Mitchell  (b). 


Trattles.         Knowles  and  Addison,  in  support  of  the  rule. — ^The  whole 
question  turns  upon  this,  whether  Taverner  v.  LUtle  is  to  be 
considered  good  law;  if  that  be  an  authority  binding  upon 
the  Court,  it  is  difficult  to  say  that  it  does  not  apply  to  the 
present  case.    Perhaps,  however,  it  may  be  distinguishable 
on  the  ground  that  there  some  slight  eridence  of  identity 
was  given.    That  case,  however,  if  fuUy  carried  out,  would 
seem  to  involve  an  absurdity;  for,  if  the  issue  of  not  guilty 
merely  requires  the  plaintiff  to  prove  a  negligent  collision, 
and  damage,  it  would  be  supported  by  evidence  of  any 
ship  on  the  high  seas  running  against  and  injuring  another. 
[Alderttmj  B. — How  is  that  an  evU?    If  the  defendant  dis- 
putes the  ownership  of  the  vessel,  he  may  traverse  the  pro- 
perty.    Parke,  B. — ^The  meaning  of  the  inducement  in  this 
case  is,  that  the  defendant  was  in  the  possession  of  the  ship 
that  did  the  damage.     The  plea  of  not  guilty  means,  not 
guilty  of  negligence  in  the  management  of  the  ship.    Sup« 
pose  the  defendant  had  traversed  the  averment  (d  his  being 
in  possession  of  the  ship,  would  that  traverse  have  been 
demurrable?    If  it  would,  the  plea  of  not  guilty  does  not 
admit  the  defendant's  possession.  I  think  it  would  not.]  In 
Bennion  v.  Davison  (c),  it  was  held,  in  assumpsit  for  not  safely 
carrying  goods  shipped  on  board  a  vessel,  that  the  ownership 
of  the  vessel  was  not  admitted  by  the  plea  of  non  assumpsit. 
[Alderson,  B. — That  was  an  immaterial  averment;  it  need 
not  have  been  stated  there  that  the  defendants  were  the 
owners  of  the  vessel.]     The  averment  in  the  present  case 
is  also  immaterial.     [Alderson,  B. — The  effect  of  the  de- 
fendant's plea  is,  that  he  admits  himself  to  have  been  in 
possession  of  the  ship  that  did  the  mischief,  but  denies  that 
the  injury  was  occasioned  by  his  negligence.]    It  was  held, 
in  Smith  v.  Martin  {d),  that  a  material  fact  not  traversed  is 

(a)  9  Ad.  &  Ell.  248;  1  P.  &  D.  197.      (e)  3  M.  &  W.  179. 
(6)   9  Car.  &  P.  613.  {d)9M.8s  W.  304. 
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not  therefore  admitted  so  as  to  dispense  with  proof  of  it.  Bjiek.rfPUat, 
The  case  of  Hart  v.  Crawley  was  bnt  little  argued^  and  that  - 

of  IVoolfy.  Beard  was  not  argued  at  all.— They  also  cited     Di^nwhd 
Hodghmmm  v.  Marsden  (a).  Tbattlss. 

Lord  Abinger^  C.  B. — This  is  a  very  plain  case,  upon 
the  construction  of  the  new  rules  of  pleading.  Let  us 
consider  what  was  the  state  of  the  law  before  the  New  Rules. 
In  an  action  like  the  present,  the  plaintiff  had  to  prove 
that  he  was  the  owner  of  the  vessel  that  sustained  the  in- 
jury, that  the  ship  which  occasioned  it  was  in  the  manage- 
ment and  possession  of  the  defendant,  and  that  the  injury 
arose  from  the  defendant's  mismanagement.  The  proof  of 
all  these  points  occasioned  him  great  trouble  and  expense, 
and  he  frequently  failed  from  being  unable  to  prove  them. 
This  expense  and  failure  of  justice  the  New  Rules  tend  to  pre- 
vent, by  requiring  notice  to  be  given  of  the  facts  intended  to 
be  disputed.  The  rule  applicable  to  actions  like  the  present 
in  fact  declares,  that  the  plea  of  not  guilty  does  not  put  in 
issue  the  possession  either  of  the  plaintiff  or  the  defendant, 
but  merely  the  vmmgful  act.  But  then  it  is  said,  that  it  is  a 
hardship  upon  a  defendant  that  he  should  be  charged  with 
running  down  a  ship  on  the  English  coast,  when  the  fact 
might  be  that  he  had  but  one  ship,  which  at  the  time  of  the 
accident  was  in  the  East  Indies,  which  fact,  under  the  pre- 
sent pleadings,  he  would  be  precluded  from  shewing.  If, 
however,  that  be  his  defence,  he  could  easily  shew  that  the 
charge  was  a  mistaken  or  false  one,  by  traversing  his 
alleged  possession  of  the  vessel,  and  so  putting  the  plaintiff 
to  the  proof  of  it.  This  is  the  simple  course,  and  would 
occasion  him  no  inconvenience ;  and  he  ought  not  to  put 
the  plaintiff  to  expense  and  delay,  by  compelling  him  to 
prove  matters  which  he  had  not  given  him  notice  that  he 
intended  to  dispute.  But  then  Mr.  Addison  says  the 
inducement  is  immaterial,  and  need  not  be  traversed.    In 

(a)  2  Campb.  121. 
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Sxeh.  of  Pleat,  gome  cases,  no  doubt,  the  inducement  is  immaterial:  but 
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'     it  is  not  so  here.  If^  indeed^  the  plaintiffs  had  alleged  that 

DvNFORD  ^]j^Q  defendant  was  possessed  of  one  vessel^  which  was  xmder 
Tbaitlvs.  the  management  of  his  servant^  and  that  another  yessel 
occasioned  the  injury  complained  of,  that  would  be  an 
absurd  mode  of  statement,  because  in  that  case  the  vessel 
doing  the  injary  would  not  be  connected  with  the  defendant. 
There  is  no  reason,  however,  in  principle,  why  the  induce^ 
meni,  as  it  is  termed,  should  be  at  the  beginning  of  a  declar- 
ation, rather  than  at  the  end.  Suppose,  for  instance,  it 
were  averred  that  the  plaintiffs'  vessel  was  injured  by  the 
bad  management  of  another  vessel,  and  at  the  end  of  the 
declaration  there  had  been  an  averment,  that  the  said  last- 
mentioned  vessel  was  under  the  control  and  management 
of  the  defendant ;  that  mode  of  statement  would  be  good,  be- 
cause it  would  shew  that  the  plaintiffs  meant  to  refer  their 
complaint  of  injury  to  the  defendant's  vessel.  When,  there- 
fore, the  defendant  traverses  the  averment  of  his  possession, 
he  means  to  say  that  he  was  not  in  the  possession  and 
management  of  the  vessel  that  did  the  injury.  If  the  vessel 
is  under  his  management,  it  is  in  his  possession ;  and  the 
plaintiffs  are  compelled  to  make  this  averment.  The  de- 
fendant may  therefore  plead  that  the  vessel  is  not  his  vessel. 
It  seems  to  me  that  the  learned  Judge  was  right  in  his 
view  of  the  case,  and  that  the  rule  for  entering  a  nonsuit 
must  be  discharged. 

Pabke,  B. — I  am  of  the  same  opinion.  I  think  this 
point  has  been  settled  by  the  case  of  Tavemer  v.  LUtle,  and 
that  we  ought  not  to  listen  to  any  argument  that  tends  to 
disturb  it.  I  agree  with  Mr.  Addison,  that  the  plea  of  not 
guilty  does  not  admit  immaterial  averments  stated  in  the 
inducement.  But  the  averment  that  the  defendant  was 
possessed  of  the  vessel  in  question  is  not  an  immaterial 
averment,  and  a  traverse  taken  upon  it  would  not  be  de- 
murrable.   The  plea  of  not  guilty,  therefore,  does  admit 
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that  the  defendant  was  in  possession  of  the  vessel  that  ^*ch.  ^  Pi$at, 
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injured  the  plaintiffs'.  - 

DUNFO&D 
V. 

AldersoN;  B.;  and  Oueney^  B.,  concorred.  TaArruis. 

Bole  discharged. 


Stbacet  v.  Nelson.  Jan,  si. 

1 BESPASS  by  the  plaintiff,  as  one  of  the  commissioners  The  stat.  3  ft  4 

TUTill  4  c  22 

of  sewers,  for  breaking  and  entering  two  closes  of  land,  a.  47,  enacts,' 
the  property  of  the  commissioners,  sitoate&c.,  injuring  the  ^rty*o?anrin' 
herbage,  &c.,  and  carrying  away  therefrom  certain  rabbit-  »"  *»"^»  *«"?" 
traps.  The  defendant  pleaded,  first,  not  guilty;  secondly,  tamenu,  build- 
that  the  closes  were  not  the  closes  of  the  commissioners ;  work87and°°** 
fourthly,  that  the  Earl  of  Winterton  was  seised  in  his  de-  ^^Yh^J^ST' 
mesne  as  of  fee  of  the  said  closes,  and  demised  the  same  to  have  been  or 

____,.  -  ,        1       .1         "ball  hereafter 

one  W .  W omach,  as  tenant  from  year  to  year :  the  plea  then  be  purchased, 
gave  colour,  and  justified  the  entry  of  the  defendant  as  the  edrooMtroctS' 
servant  of  W.  Womach,  and  the  taking  of  the  traps,  on  the  ?'  "■?•  ^l  ®' 

'  ...  by  order  of,  or 

ground  that  they  were  endangering  and  likely  to  injure  which  shall  be 

At        1  t>  -nr  i_  within  or  under 

the  sheep  of  Womach.  the  view,  cog- 

The  plaintiff  joined  issue  on  the  first  and  second  pleas;  ^JJgementof, 
and  to  the  third  plea  replied  specially,  setting  out  the  com-  »ny  commis- 

•     •  i»  ■?  1     T  •  1  -I  sioners  of 

mission  of  sewers,  and  concluding  with  a  special  traverse  sewers,  with 
that  the  Earl  of  Winterton,  at  the  time  of  the  making  of  ^nTenfencet, 
the  alleged  demise,  was  seised  in  his  demesne  as  of  fee  of  ftc.,8haiibeand 

o    .  y  t],g  ftjne  are 

the  said  closes  in  which  &C.  hereby  vested 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  last  nonersof 

sewers :" — 
Heidf  that  this  section  had  not  the  efTect  of  vesting  in  the  commissioners  of  sewers  the  property  in 
all  lands  under  their  "  view,  cognizance,  or  management." 

Per  Lord  Abinger,  C.  B. ,  the  object  of  the  statute  was  to  enable  the  commissioners  for  the 
time  being  to  exercise  a  proprietary  right  over  such  lands  as  they  might  purchase  under 
the  act. 

Per  Parke,  B.,  the  effect  of  the  act  was,  that  lands  purchased  by  one  set  of  commissioners 
might  be  held  also  by  subsequent  commissioners,  under  whose  survey  the  lands  might  be,  in  the 
nature  of  a  corporation. 
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Exeh.t^  Pleat,  Summer  AssiEes  for  the  county  of  Norfolk,  it  appeared 
in  evidence  that  the  plaintiff  was  one  of  the  commis- 
sioners of  sewers  for  a  district  in  the  county  of  Norfolk, 
and  brought  the  present  action  against  the  defendant 
for  an  alleged  trespass,  in  entering  upon  certain  sand- 
hills bordering  upon  the  sea,  in  the  parish  of  Waxham, 
and  taking  away  some  rabbit-traps  set  thereon  by  order  of 
the  commissioners  of  sewers.  It  appeared  that  the  spot  in 
question,  which  was  waste  land  belonging  to  the  Earl  of 
Winterton,  was  part  of  an  irregular  line  of  sand-hiUs  or 
banks,  varying  in  height  from  eight  to  thirty  feet,  and 
running  a  considerable  distance  along  the  sea-shore,  form- 
ing a  sea-wall.  The  commissioners  of  sewers  had,  on  many 
former  occasions,  repaired  these  banks,  so  as  to  render 
them  a  barrier  against  the  encroachments  of  the  sea.  They 
were  covered  with  a  species  of  herb  called  ''marram,'' 
which  possesses  the  property  of  confining,  by  its  roots,  the 
loose  sand  composing  the  banks,  and  preventing  its  being 
carried  away  by  the  wind.  The  banks  were  muck  fre- 
quented by  rabbits,  whicb  fed  upon  the  marram,  and 
the  plaintiff  maintained  that  it  was  necessary  to  destroy 
them  in  order  to  preserve  the  banks.  The  statute  3  &  4 
Will.  4,  c.  22,  s.  47,  enacts,  "  that  the  property  of  and 
in  the  lands,  tenements,  hereditaments,  buildings,  erec- 
tions, works,  and  other  things,  which  shall  have  been 
or  shall  hereafter  be  purchased,  obtained,  erected,  con- 
structed, and  made  by  or  by  the  order  of,  or  which  are  or 
shall  be  within  or  under  the  view,  cognizance^  or  manage^ 
tnent  of,  any  commissioners  of  sewers,  with  the  several  con- 
veniences and  appurtenances  thereunto  respectively  be- 
longing, and  also  all  and  singular  the  goods,  tools,  uten- 
sils, materials,  and  things  whatsoever,  had  or  to  be  had, 
bought,  procured,  or  provided  by  or  by  the  order  of,  or 
which  are  or  shall  be  within  or  under  the  view,  cognizance, 
or  management  of,  such  commissioners,  shall  be  and  the 
same  are  hereby  vested  in  the  commissioners  of  sewers  within 
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or  tinder  whose  yiew^  cogniBance^  or  management  Mieli   BtekifPUt^ 

lands^    tenements^    hereditaments^    buildings^   erections^ 

works^  goods^  tools^  utensils^  materials^  and  things  shall 

respectively  be,  who  are  hereby  empowered  to  bring  or 

canse  to  be  brought  any  action  or  actions,  or  to  prefer  or 

order  the  preferring  of  any  bill  or  bills  of  indictments 

against  any  persons  who  shall  dig  up,  break,  or  puU  down, 

damage,  destroy,  injure,  spoil,  steal,  take  or  carry  away,  or 

wilfdlly  and  wrongfully  buy  or  receive,  any  such  lands, 

tenements,  hereditaments,    buildings,    erections,    works, 

goods,  tools,  utensils,  materials,  and  things  whatsoever,  as 

aforesaid,  or  any  part  thereof;  and  in  every  such  action 

and  indictment,  the  said  lands,  tenements,  hereditaments, 

buildings,  erections,  works,  goods,  tools,  utensils,  materials, 

and  things  shall  be  laid  or  described  to  be  the  property  of 

the  said  commissioners,  without  stating  or  specifying  the 

name  or  names  of  all  or  any  of  such  commissioners/' 

For  the  plaintiff  it  was  contended,  that  the  effect  of  this 
enactment  was  to  transfer  to  the  commissioners  the  abso- 
lute property  in  the  lands  in  question,  as  having  been  nnder 
their  "  view,  cognisance,  or  management/'  and  therefore 
that  the  defendant  was  a  trespasser.  On  the  other  hand  it 
was  insisted,  that  the  effect  of  the  clause  was  not  to  deprive 
the  Earl  of  Winterton  of  his  property  in  the  soil,  it  being 
contrary  to  the  spirit  of  every  act  of  Pariiament  to  deprive 
an  individual  of  his  freehold  without  making  him  compensa- 
tion. The  learned  Judge  reserved  the  point,  and  the 
plaintiff  obtained  a  verdict,  leave  being  reserved  to  the  de- 
fendant to  move  to  enter  a  verdict  for  him. 

Biggs  Andrews  having  obtained  a  rule  accordingly, 


ByleSf  Serjt.,  Crompttm,  and  G.  L.  Browne  shewed  cause, 
(Jan.  16). — ^A  principal  object  of  this  act  of  Parliament  was 
to  prevent  the  inconveniences  of  the  old  laws  relating  to 
sewers,  under  which  the  commissioners  were  unable  to 
maintain  trespass  for  injuries  to  the  lands  under  their 
management,  as  was  held  in  the  case  of  Tke  Duke  of  New- 
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jBwft.  ^[  Pleat,  castle  y.  Clarke  (a) ;  here^  therefore^  the  property  in  sach 
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lands  is  vested  in  the  commissioners^  to  enable  them  to  bring 
actions.  The  freehold  may  be  in  one  man  for  one  pnrpofle, 
and  in  another  man  for  another.  That  appears  firom  Idtt  s. 
688^  and  Blunden  v.  Ba/ugh  (6).  The  47th  section  is  dear; 
it  gives  the  commissioners  more  than  an  easement  in  the 
lands^  for  it  vests  in  them  all  snch  powers  as  will  enable 
them  to  carry  into  effect  the  objects  of  the  act.  What  other 
meaning  can  be  assigned  to  the  section^  except  that  it  vests 
the  freehold  in  the  commissioners?  Or^  adopting  another 
constmction,  it  may  give  the  legal  estate  to  the  commis- 
sionerSj  and  vest  the  equitable  interest  in  the  proprietor. 
In  either  case  the  plaintiff  is  equally  entitled  to  recover  in 
this  action. — HolUs  v.  Goldfinch  {c)  was  cited. 


yB  Andrews  and  Palmer,  contra. — ^The  act  of  8  &  4 
Will.  %  c.  22^  was  not  intended  to  deprive  individuals  of  the 
fee-simple  of  their  estates^  and  absolutely  to  convey  it  to  the 
commissioners  of  sewers.  It  would  require  the  very  clearest 
language  to  shew  that  such  was  the  intention  of  the  legisla- 
ture; and  even  then^  compensation  would  surely  be  granted 
to  the  owners.  The  object  of  the  act  was  merely  to  prevent 
the  inconvenience  that  was  felt  in  the  case  of  The  Duke  qf 
Newcastle  v.  Clarke^  and  in  many  other  cases^  where^  owing 
to  the  property  of  the  works  erected  by  the  commissioners 
of  sewers  not  being  vested  in  them^  no  action  for  any  in- 
jury to  the  works  could  be  maintained  by  them.  If  the 
plaintiff's  construction  is  to  be  adopted^  that  the  fee-simple 
of  all  the  property  over  which  the  commissioners  have  ju- 
risdiction is  transferred  to  them^  the  consequences  will 
be  most  extensive^  and  such  as  never  could  have  been 
foreseen.  By  the  10th  section^  they  are  to  have  jurisdic- 
tion over  all  navigable  and  tidal  rivers^  so  that  the  fee- 
simple  in  the  soil  of  such  rivers  will  be  absolutely  vest- 
ed in  them.    The  proviso  at  the  end  of  this  section  limits 

(a)  8  Taunt.  602.    (b)  Cro.  Car.  302.    (c)  1  B.  &  C.  205 ;  3  D.  &  R.  316. 
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their  powers  in  a  maimer  which  is  not  consistent  with  £ce*.  rf  pIm#, 


their  being  owners  of  the  soil.  Again,  the  1st  section  of 
the  act,  though  it  recites  that  doubts  have  existed  as  to  the 
extent  of  the  powers  of  the  commissioners,  makes  no  men- 
tion of  the  necessity  of  depriving  land-owners  of  their 
freehold.  The  only  object  of  the  47th  section  was  to  give 
the  commissioners  for  the  time  being  a  legal  property  in 
such  lands  as  they  had  purchased  or  otherwise  obtained 
the  possession  of.  The  defendant  is  entitled  to  the  verdict, 
if  the  construction  of  the  act  be,  that,  without  being  en- 
titled to  the  freehold  in  the  land,  the  commissiouers  have 
merely  the  power  of  bringing  actions  for  injuries  done  to 
it,  since  it  is  not  averred  that  the  Earl  of  Winterton  has 
injured  the  bank.  There  is  no  ground  for  contending 
that  the  legal  estate  is  in  the  commissioners,  and  that  the 
usufructuary  interest  alone  remains  in  the  Earl. — ^They 
cited  and  referred  to  Yeaw  v.  Hottand  (a),  WilUama  v. 
FrUchard{b),  Ward  v.  Scott  (c). 

Cur.  adv.  vult. 

The  Court  now  delivered  their  judgment. 

Lord  Abingbr,  C.  B. — ^This  was  an  action  brought  by 
the  commissioners  of  sewers  against  the  defendant  for 
a  trespass ;  and  by  the  pleadings,  two  questions  were  raised : 
first,  whether  the  soil  and  freehold  of  the  locus  in  quo  was 
in  the  Earl  of  Winterton ;  and,  secondly,  whether  it  was  the 
close  of  the  commissioners  of  sewers.  Both  those  issues  were 
found  for  the  plaintiff,  subject  to  a  motion  for  a  new  trial, 
or  to  set  aside  that  verdict,  and  to  enter  a  verdict  for  the 
defendant;  and  the  argument  turned  on  the  question, 
whether  the  soil  and  freehold  of  the  locus  in  quo  was 
vested  in  Lord  Winterton  or  in  the  commissioners  of 
sewers.  That  depends  upon  the  construction  of  the  sta- 
tute 8  &  4  Will.  4,  c.  22,  s.  47,  on  which  it  is  contended, 
that,  by  the  words  of  that  statute,  the  soil  and  freehold 

(a)  2  W.  Bla.  717.         (b)  4  T.  R.  2.  (c)  3  Campb.  284. 
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Biedh.  ff  PUai,  of  this  land  were  vested  in  the  commimonen  of  Bew&n, 
^^^*  ^  because  it  was  within  their  *'  view,  cognisance,  or  ma- 
nagement.'' The  place  in  question  was  a  bank,  con- 
sisting of  a  considerable  portion  of  waste  land,  which 
had  undoubtedly  been  tlie  property  of  Lord  Winterton, 
and  which,  at  the  time  of  the  alleged  trespass,  was  in  the 
possession  of  his  tenant,  the  defendant.  The  question  is^ 
whether  this  statute  has  transferred  the  property  £rom  Lord 
Winterton  to  the  commissioners  of  sewers,  and  vested  it  in 
them.  The  clause  upon  which  the  question  arises  is  the 
47th  section,  and  it  is  in  these  words : — '*That  the  property 
of  and  in  all  lands,  tenements,  hereditaments,  buildings, 
erections,  works,  and  other  things,  which  shall  have  been  or 
fihall  hereafter  be  purchased,  obtained,  erected,  oonstmoted, 
and  made  by  or  by  the  order  of,  or  which  are  or  shall  be 
within  or  under  the  view,  cognizance,  or  management  of, 
any  commissioners  of  sewers,  with  the  several  conveniences 
and  appurtenances  thereunto  respectively  belonging,  and 
also  (I  omit  the  immaterial  words)  all  and  singular  &c., 
the  goods,  &c.,  shall  be  and  the  same  are  hereby  vested  in 
the  commissioners  of  sewers  within  or  under  whose  view, 
cognisance,  or  management  such  lands,  tenements,  here- 
ditaments, buildings,  erections,  works,  goods,  took,  uten- 
sils, materials,  and  things  shall  respectively  be.''  Now  it 
is  contended,  that,  upon  the  grammatical  construction  of 
this  statute,  the  word  ''which,"  after  the  word  ''or," — *^or 
Mvkich  are  or  shall  be  within  or  under  the  view,  cogni3ance,or 
management"  &c. — extends  to  all  the  antecedent  words,  in- 
cluding "lands,  tenements,  and  hereditaments,"  as  well  as 
"  buildings,  erections,  works,  and  other  things ;"  and  if  that 
were  so,  and  we  were  bound  so  to  construe  it,  the  conse- 
quence would  be,  that  the  legislature  would  have  passed  an 
act  to  deprive  a  great  number  of  persons  of  valuable  lands 
and  estates,  and  to  transfer  them  to  the  commissioners  of 
sewers,  without  any  compensation,  and  without  any  mani- 
fest or  obvioos  reason  of  policy  for  so  doing.    Now  it  ap- 
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paam  to  m  that  we  ought  not  to  put  upon  an  act  of  Par«  Bgck,  rf  Pkat, 
Itament  a  construction  which  is  attended  with  such  serious 
consequences^  unless  we  are  so  fettered  by  the  words  as  to 
be  unable  to  extricate  ourselves;  for  we  cannot  suppose 
the  legislature  had  such  an  intention.  The  clause  is  very 
clumsily  drawn;  but  if  we  can  find  a  construction  which 
satisfies  the  words,  without  that  reductio  ad  absurdum  which 
the  plaintiff  supposes^  I  think  we  are  bound  to  adopt  it.  It 
appears  to  me  that  this  may  be  done.  The  statute  was  in- 
tended to  provide  for  certain  cases  which  had  not  then  been 
provided  for.  The  commissioners  are  a  fluctuating  body ; 
and  having  no  corporate  property  existing,  and  no  regular 
succession  in  law  to  the  lands  they  might  purchase,  or  the 
buildings  they  might  have  erected,  for  the  purpose  of  their 
commission,  this  property,  as  soon  as  their  commission 
should  expire,  would  belong  to  nobody,  and  would  not  even 
belong  to  themselves  during  the  time,  so  as  to  entitle  them 
to  exercise  any  right  of  action  in  respect  of  it.  The  object 
of  this  statute  then  was  to  remedy  that  inconvenience,  and 
to  enable  the  commissioners  for  the  time  being  to  exercise 
such  control  and  proprietary  right  over  such  of  the  lands 
as  they  might  purchase  by  virtue  of  the  provisions  of  the 
act;  and  also  to  give  them  a  property  in  such  works,  erec- 
tions, and  buildings,  and  other  things  over  which  they  had 
exercised  a  control  before,  or  over  which  they  might  there- 
after be  entitied  to  exercise  a  control.  That  is  the  mani* 
fest  policy  and  object  of  this  provision;  and  I  think  that 
effect  may  be  produced  by  construing  the  words  in  this 
way, — ^by  making  the  relative  word  ''  which,''  that  follows 
the  word  ''or,''  not  to  refer  of  necessity  to  off  the  antece- 
dent substantives,  but  to  such  parts  only  as,  in  the  gram- 
matical construction,  it  might  refer  to  if  the  words  were 
slightly  transposed.  Now,  then,  suppose  we  read  it  thus-* 
''that  the  property  of  and  in  aU  lands,  tenements,  and 
hereditaments,  which  shall  have  been  or  which  shall  here- 
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Etd^.  qf  Pleat,  after  be  purchased  or  obtained^  and  in  all  buildings^  erec- 
^^^*  tions,  works,  and  things  which  shall  have  been  erected, 
constructed,  and  made  hj  or  hj  the  order  of  the  com« 
missioners,  or  which  shall  be''  &c.  This  reading  wonld 
make  the  wcMrd  "  which''  relate  only  to  the  last  antece- 
dent, viz.  ''  all  buildings,  erections,  and  works;"  and  in 
that  there  is  no  violation  of  the  strict  grammatical  con- 
struction:— "  all  lands,  tenements,  and  hereditaments, 
which  shall  have  been  or  which  shall  be  hereafter  pur- 
chased,— and  all  erections,  works,  and  buildings,  which  shall 
have  been  made,  or  which  shall  be  within  or  under  the 
view,  cognizance,  or  management  of  the  commissioners, — 
shall  be  vested  in  them  hereafter."  The  words  ''  which 
shall  be  under  the  view,  cognizance,  or  management  of 
the  commissioners"  are  important,  so  that  the  disjunctive 
"or"  is  introduced,  for  this  purpose:  there  might  have 
been  buildings,  erections,  and  works  made  so  long  ago 
that  nobody  could  prove  that  thejr  were  made  by  the  com- 
missioners;— a  mill,  for  example,  for  draining  lands  of 
water  and  turning  it  into  sluices,  might  have  been  erected 
so  long  ago,  that,  though  used  for  fifty  years  by  the  com- 
missioners, firom  time  to  time,  yet  there  could  be  no  evi- 
dence to  shew  that  it  was  made  or  erected  by  them. 
Therefore  those  words  are  very  important, — ''  which  shall 
be  under  their  view,  cognizance,  or  management," — giving 
them  the  right,  though  they  cannot  prove  that  it  was  erect- 
ed and  made  by  their  order.  This  section,  therefore,  em- 
braces every  species  and  description  of  buildings,  erection, 
or  machinery  whatever  that  the  commissioners  could  make, 
or  could  obtain  to  apply  to  the  use  of  their  commission  ; 
and  it  vests  the  property  of  that  in  them  for  the  time 
being.  This  way  of  transposing  the  words  of  the  section, 
reddendo  singula  singulis,  implies,  that,  after  the  words 
"  lands,  tenements,  and  hereditaments,"  shall  be  interposed 
the  words  "  which  shall  have  been,  or  which  shall  here- 
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tence.  Then  the  next  clause  of  it  is^ ''  and  in  all  buildings^ 
erections^  works^  and  other  things  which  shall  have  been 
constructed  and  made  by  or  by  the  order  of  the  commis- 
sioners/' 8cc.  Neither  the  word  "  constructed''  nor  "made" 
can  apply  to  land^  but  only  to  the  buildings^  works,  &c. ; 
and  therefore^  if  we  apply  the  words  which  follow  to  the 
last  antecedent^  to  which  they  naturally  belongs  the  word 
''purchased"  must  apply  to  ''lands,  tenements,  and  here- 
ditaments/' and  the  words  "  constructed  and  made  by  or  by 
the  order  of"  &c.  must  apply  to  the  "  erections,  buildings, 
and  works."  On  the  other  hand,  if  you  read  it  as  meaning 
"all  which  &»ufe,"  &;c.,  then  the  plaintiff  has  a  clear  right  to 
succeed.  It  appears  to  me,  however,  that,  upon  the  con- 
struction I  have  pointed  out,  which  is  the  only  one  that  gives 
a  reasonable  meaning  to  all  the  words  of  the  act,  the  de- 
fendant is  entitled,  and  I  think  he  is  entitled  in  justice  also, 
to  have  the  verdict  entered  for  him.  My  Brother  Parke ^  I 
understand,  places  another  construction  upon  the  act.  At 
the  outset  of  the  case,  the  counsel  for  the  plaintiff,  sensible 
of  the  absurdity  of  contending  that  the  act  was  meant  to 
work  injustice,  sought  to  put  a  construction  upon  it  alto- 
gether new.  They  said  the  land  was  vested  in  the  commis- 
sioners as  trustees;  but  for  what  purpose?  For  some  peculiar 
estate  created,  wholly  unknown  to  the  law  in  any  other  re- 
spect. We  do  not  find  that  the  statute  warrants  that  con- 
struction; and  we  must  take  the  words  either  to  mean  that 
the  commissioners  are  to  have  the  property  absolutely  in  the 
lands  and  tenements,  or  they  are  to  have  it  only  in  such 
lands  and  tenements  as  were  before  purchased,  or  might 
thereafter  be  purchased  by  them;  and  if  so,  the  defendant 
is  entitled  to  the  verdict. 

Parke,  B. — ^I  agree  with  my  Lord  that  the  defendant  is 
entitled  to  the  verdict.  In  order  to  avoid  the  inconvenience 
and  injustice  which  would  arise  from  a  strict  grammatical 
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1844. 


observed,  would  take  the  fee-simple  of  lands,  buildings^ 
and  works,  under  the  survey  of  the  commissioners  of 
sewers,  whether  purchased,  created,  or  made  by  them  or 
not,  out  of  the  real  owners,  and  vest  them  in  the  commis- 
sioners, without  any  compensation  paid),  it  seems  to  me 
that  the  clause  may  be  construed  to  extend  to  such  hinds 
only  as  have  been  bought  or  acquired,  and  such  works  &c. 
as  have  been  made  by  9ome  commissioners.  Before  the  act 
the  commissioners  were  not  a  corporation,  and  could  not 
hold  lands  which  they  bought, — ^nor  had  they  the  property 
in  such  buildings  as  they  constructed,  or  such  works  as  they 
made.  The  act  gives  them  a  power  to  buy  lands,  and  the 
clause  seems  to  me  to  enable  them  to  hold  them — not  the 
commissioners  only  who  buy,  but  such  lands  as  are  bought 
under  one  commission  may  be  held  by  sui^egueni  commis- 
sioners under  whose  survey  the  lands  are,  so  that  the  com- 
missioners  for  the  time  being  are  to  have  the  lands  in  the 
nature  of  a  corporation. 

In  order  to  effect  this,  the  clause  may  be  read  thus: 
"  The  property  in  all  lands  which  have  been  or  shall  be  pur- 
chased or  obtained,  and  in  all  buildings  and  works  con- 
structed or  made  by  or  by  the  order  of  any  commissioners 
of  sewers,  or  which  (having  been  so  purchased,  obtained, 
constructed,  or  made)  shall  be  under  the  view,  cognizance, 
or  management  of  anjf  commissioners  of  sewers,  and  all  and 
singular  goods,  &c.,  shall  be  vested  in  the  commissioners 
of  sewers  yor  the  time  being,  under  whose  view,  cognizance, 
or  management  the  same  shall  be  respectively.'' 

This  mode  of  reading  does  very  little  violence  to  the 
language,  and  makes  the  whole  clause  perfectly  just  and 
reasonable,  which,  read  according  to  its  strict  grammatical 
construction,  would  be  most  unreasonable  and  unjust. 

Alderson,  B.,  and  Gxjrnby,  B.,  concurred. 

Rule  absolute. 
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Smethuest  V.  Taylor  and  Another. 

Assumpsit  for  goods  sold  and  delivered,  for  interest, 
and  on  an  account  stated.  Flea,  non  assumpserunt.  The 
particulars  of  demand,  delivered  with  the  declaration, 
were  as  follows : — 

Messrs.  John  Taylor  and  William  Potter, 

To  Hichard  Smethurst,  Drs. 
1841. 
Mar.  29.  To  585  pieces  of  shirting,  at  12«, 


Apr. 


80. 

„  466 

81. 

„  1200 

„  888 

1. 

„  1120 

„  142 

2. 

„  120 

„   60 

„  2020 

£    $. 

d. 

atl2«. 

821  0 

0 

at  12«. 

279  0 

0 

at  12«. 

720  0 

0 

atl2«.6dL 

S28  15 

0 

at  12«. 

672  0 

0 

titl2».6d. 

88  15 

0 

atl2«. 

72  0 

0 

atl2«. 

86  0 

0 

atl2«.6J. 

1262  10 

0 

6500  pieces 


8975    0    0 


Cr. 

1841,  Apr.  By  bill  of  exchange  £1000    0    0 
By  ditto  .       500    0    0 


1600    0    0 


£2475    0 
May  8.  To  money  doe  on  an  account  stated   £2476    0 
To  interest  on  the  same  amount 
from  the  2nd  May,  1841,  till 
payment  thereof  respectively   . 


Jan,  26. 

Where  a  plain- 
tiff, in  his  par- 
ticulars of  de- 
mand, admits 
a  payment  ge- 
nerally,—as 
thus,  *•  Cr.  hy 
bills,  i'1500'' 
—this  is  to  be 
taken  as  a  pay- 
ment admitted 
to  have  been 
made  to  the 
plaintiff  by  iht 
drfendant. 

Where  the 
plaintiff, 
through  his 
agent,  con- 
tracted  with 
K.  for  the  sale 
of  goods,  and 
the  question 
was,  whether 
they  were  sold 
on  the  credit  of 
K.  or  of  the 
defendants, 
(whose  agent 
K.  was  for  the 
purchase  of 
such  goods) : — 
Held,  that  a 
letter  of  in- 
structions from 
the  plaintiff  to 
his  agent  on  the 
subject  of  the 
sale,  not  com- 
municated to 
K.  or  to  the 
defendants,  was 
not  admissible 
in  eridenoe  for 
the  plaintiff. 


At  the  trial  before  Cresswell,  J.,  at  the  last  assises  at 
Liverpool,  it  appeared  that  the  plaintiff  was  a  manufac- 
turer  of  cotton  goods,  carrying  on  business  at  Chorley,  in 

VOL  XII.  o  o  M.  w. 
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Exch.ofPha»t  Lancashire^  and  the  defendants  were  merchants  at  Liver- 
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pool^  extensively  engaged  in  the  consignment  of  goods  to 
India  and  China.  The  defendants  had^  from  the  year  1836, 
employed  a  firm  of  Knight  &  Co.^  in  Manchester^  con- 
sisting of  a  father  and  son  of  that  name^  as  commission 
agents^  to  bny  goods  for  them  in  the  Manchester  market, 
receiving  a  commission  thereon  of  one-and-a-half  per  cent. 
In  January,  1841,  the  defendants  gave  an  order  to  Knight 
&  Co.  to  purchase  for  them  10,000  pieces  of  a  descrip- 
tion of  goods  called  shirting,  to  be  sent  out  to  the  oriental 
markets.  The  plaintiff,  who  kept  a  warehouse  at  Man- 
chester for  the  sale  of  the  goods  which  he  manufactured  at 
Chorley,  had  also  an  agent  there  of  the  name  of  PiUdng- 
ton.  In  February,  1841,  Filkington  went  to  Knight's,  and 
asked  one  of  the  partners  if  they  were  in  the  market  for 
Taylor,  Potter,  &  Co.,  (the  defendants).  Knight  said,  that 
at  that  time  they  were  not;  and,  after  some  conversation 
had  passed  with  respect  to  the  giving  of  credit  to  Taylor, 
Potter,  &  Co.,  Pilkington  said,  that  if  it  would  be  any 
convenience  to  them,  the  plaintiff  would  take  payment  by 
bill  at  six  months.  Knight  said,  that  Messrs.  Taylor,  Pot- 
ter, &  Co.  did  not  require  any  indulgence  of  that  sort;  and 
the  interview  ended  by  Knight's  telling  Pilkington  that  he 
would  communicate  with  him  when  they  were  in  the  mar- 
ket for  Taylor,  Potter,  &  Co.  On  Saturday,  the  27th  of 
March,  a  message  was  sent  by  Knight  &  Co.  to  Pilking- 
ton, to  say  that  they  were  then  in  the  market  for  Taylor, 
Potter,  &  Co.,  their  goods  being  shirting,  and  desired  him, 
if  he  wished  to  make  a  sale,  to  send  over  patterns  to  their 
place  of  business,  for  that  one  of  them  was  going  to  Liver- 
pool that  afternoon,  and  would  take  the  patterns  with  him, 
and  give  a  definite  answer  on  the  Monday.  Accordingly, 
Pilkington  sent  to  them  five  pieces  of  each  of  two  qualities 
of  shirting ;  and  on  the  foUowing  Monday  Knight  sent 
again  to  Pilkington,  informing  him  that  he  had  been  to 
Liverpool,  that  the  goods  were  approved  of,  and  offered  a 
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price  less  by  6rf.  per  piece  than  had  been  proposed  by  M^eh.  qf  Plea; 
Pilkington,  viz.  12*.  and  12*.  6rf.,  instead  of  12*.  6dL  and  ^^'^• 
18*.  respectively.  Pilkington  stated^  that  he  had  no  author^ 
ity  to  make  the  sale  on  those  terms,  but  that  the  plaintiff 
was  himself  in  Manchester,  that  he  would  go.  and  see  him, 
and  let  them  (Knight  &  Co.)  know  the  result.  He  went 
away  accordingly ;  it  did  not  appear  that  any  fiirther  com* 
munication  took  place  on  that  day  between  Pilkington  and 
Knight  &  Co.,  but  a  small  parcel  of  the  goods  was  deli- 
vered in  the  course  of  the  day.  On  Tuesday,  the  28th, 
the  plaintiff  sent  over  his  son  to  Manchester,  and  he,  to- 
gether with  Pilkington,  went  to  Knight  &  Co.^s  office,  and 
saw  one  of  the  Messrs.  Knight,  and  told  him  he  was  sent 
by  his  father  to  know  whether  the  goods  were  all  for  Tay- 
lor, Potter,  &  Co.  Knight  replied,  that  they  were;  that 
they  were  to  go  to  China  by  a  vessel  called  the  ''  John 
Bibby,''  which  was  lying  at  Liverpool,  and  was  to  sail  on 
the  5th  of  April ;  that  there  was  very  little  time  for  getting 
the  goods  ready  for  shipment,  and  that,  if  he  (Smethurst) 
would  go  and  look  at  Miers'  Shipping  Gazette,  which  is 
published  in  Liverpool,  he  would  find  that  the  ship  was 
advertized  for  sailing  by  Messrs.  Taylor,  Potter,  ft  Co.,  and 
the  goods  were  to  be  sent  by  them  by  that  ship.  It  was 
then  agreed  between  them  that  the  terms  of  payment  should 
be  those  usual  at  Manchester,  viz.  one-half  at  fourteen 
days,  less  one  and  a  quarter  discount,  and  the  residue  in  a 
month ;  the  buyers  to  be  at  liberty  to  pay  the  whole  at  the 
end  of  a  fortnight,  receiving  a  further  allowance  accord- 
ingly. Smethurst  then  said,  **  Of  course  the  invoice  is  to 
be  made  out  in  Messrs.  Taylor,  Potter,  &  Co.'s  name,''  to 
which  Knight  answered,  '^  No  \  the  invoices  are  never  made 
out  to  them  except  the  payment  is  to  be  by  a  six  months' 
bill  given  in  a  month;  in  all  other  cases  the  course  of 
business  is  to  make  out  the  invoices  to  us.''  After  this 
interview,  Smethurst  went  to  the  Exchequer  Rooms,  and 
saw  the  advertisement  relating  to  the  sailing  of  the  ship, 
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£xeh.  ofPleoi,  which  was  as  Knight  had  stated,  and  thereupon  returned 
home  to  Chorley;  and  by  that  night's  post  the  plaintiff 
wrote  a  letter  to  Pilkington,  which  was  received  by  him  on 
the  following  day,  Wednesday,  the  31st  of  March,  stating 
that,  as  Mr.  Knight  had  declared  the  goods  all  to  be  for 
Messrs.  Taylor,  Potter,  &  Co.,  of  Liyerpool,  he  (the  plaintiff) 
had  concluded  to  deliver  them ;  cash  payment  as  agreed 
upon,  or  the  whole  in  fourteen  days,  if  it  were  required; 
and  that  by  Monday  evening  they  would  be  sent.  This 
letter,  on  being  tendered  in  evidence  for  the  plaintiff,  was 
objected  to  by  the  defendants'  counsel  as  inadmissible. 
The  plaintiff's  counsel  contended  that  it  was  admissible 
to  shew  the  instructions  given  by  the  plaintiff  to  Pilking- 
ton,  and  the  authority  under  which  he  acted.  The  learned 
Judge,  however,  rejected  it.  The  remainder  of  the  goods, 
to  the  amount  stated  in  the  particulars,  were  deliyered 
to  Knight  &  Co.  between  the  30th  of  March  and  the  2nd 
of  April,  and  on  the  latter  day  Pilkington  delivered  to 
Knight  &  Co.  the  following  invoice : — 

'^  Messrs.  Samuel  Knight  &  Co., 

Manchester,  April  2nd,  1841. 
Bought  of  Richard  Smethurst, 

£  8.d. 
8000  ps.  40-in.  stout  shirtings,  ST^yds.  128. 6d.  1875  0  0 
2000  „  40-in.        ditto  „  I2s.        1200  0  0 

1500  „  40-in.        ditto  „  128.  900  0  0 


£3975  0  0 

Terms,  ^  amount  1^  p'  cash  in  14  days, 

i     ditto    1^  „      „         1  month." 

The  first  payment,  according  to  this  invoice,  became  due 
on  the  16th  of  April,  and  on  that  day  Pilkington  applied 
to  Knight  &  Co.  for  payment.  After  several  applications, 
he  received  from  them  two  bills  of  exchange,  one  for  £500 
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and  the  other  for  £1000,  both  drawn  by  Knight  k  Co.  on  B*ek.  qfPieat, 
Messrs.  Acraman  &  Co.,  of  Bristol.  In  the  beginning  of 
May,  Knight  &  Co.  stopped  payment,  and  the  plaintiff 
thereupon  applied  to  the  defendants  for  payment  for  the 
goods,  which  the  defendants  refiised,  alleging  that  his  con- 
tract was  made  with  Knight  &  Co.  It  was  proved  on  the 
part  of  the  plaintiff,  that,  of  the  6500  pieces  for  which  this 
action  was  brought,  2000  came  to  the  possession  of  the  de- 
fendants, and  that  the  other  4500  came  to  the  hands  of 
Acraman  &  Co. 

The  learned  Judge,  in  summing  up,  stated  to  the  jury, 
that  it  was  clear  that  Knight  ft  Co.  had  a  special  authority 
£rom  the  defendants,  under  their  order  of  January  1841, 
to  purchase  for  them  10,000  pieces  of  this  description  of 
goods,  and  that  the  6500  pieces  supplied  by  the  plaintiff 
were  purchased  by  them  for  the  defendants ;  that,  sup- 
posing the  defendants  to  be  liable  in  this  action  to  the  ex- 
tent only  of  the  2000  pieces  which  actually  came  to  their 
hands,  the  price  of  them  was  covered  by  the  payment  of 
j£1500,  for  which  credit  was  given  in  the  particulars  of  de- 
mand, and  that  the  plaintiff  was  bound  so  to  apply  that 
payment.  And  he  left  to  the  jury  two  questions :  first, 
whether  the  plaintiff  intended,  in  the  sale  of  the  goods,  to 
give  credit  to  Knight  &  Co.,  or  to  the  defendant-s ;  and,  se- 
condly, if  they  were  of  opinion  that  the  plaintiff  intended 
to  give  credit  to  the  defendants,  whether  Knight  ft  Co. 
had  authority  from  the  defendants  to  enter  on  their  behalf 
into  the  contract  for  these  particular  goods,  on  the  terms 
contained  in  the  invoice.  The  jury  found  a  verdict  for 
the  defendants. 

In  Michaelmas  Term  last,  Martin  obtained  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  had,  on  the  grounds,  first,  that  the  letter  of  the 
plaintiff  to  Pilkington  ought  to  have  been  received  in  evi- 
dence, as  bearing  upon  the  first  question  left  to  the  jury — 
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condly,  that  the  learned  Jndge  had  misconstrued  the  effect 
of  the  particulars^  as  importing  an  admission  that  the 
£1500  was  paid  to  the  plaintiff  by  the  defendants;  and  that 
he  ought  to  have  left  it  to  the  jury  to  say^  whether  it  was  a 
payment  made  by  the  defendants  or  by  their  authority. 

Knowles  (with  whom  were  Crompton  and  Aiherion)  now 
shewed  cause  against  this  rule.*— Firsts  the  letter  rejected 
was  clearly  not  admissible  in  endence.  It  was  a  letter 
from  the  plaintiff  to  his  own  agent,  never  communicated 
to  the  defendants :  a  mere  declaration  to  his  own  servant, 
kept  secret  by  him.  Such  a  letter  is  no  more  evidence 
than  the  plaintiff  could  be  a  witness  in  his  own  cause.  It 
is  said  on  the  other  side,  that  the  case  was  left  to  the  jury 
as  a  question  of  intention,  and  that  this  letter  would  have 
afforded  evidence  of  what  the  plaintiff's  intention  was  in 
making  the  contract.  But  whether  a  particular  document 
be  evidence  or  not,  must  be  judged  of  at  the  time  when  it 
is  tendered,  and  cannot  depend  on  matter  which  arises  at 
a  subsequent  stage  of  the  trial.  The  true  question^  how- 
ever, is,  not  what  the  plaintiff  intended,  but  what  was  the 
contract  which  was  made  for  him  by  his  agent,  and  which 
he  has  afiSrmed  with  all  its  incidents.  But  even  if  it  be  a 
question  of  intention,  that  does  not  make  his  own  mere 
declaration,  not  communicated  to  the  other  party,  evidence 
in  his  favour.  [Parke,  B. — ^There  is  no  contract  here,  ex- 
cept that  made  by  Pilkington  as  the  plaintiff's  agent, 
which,  upon  the  evidence,  is  clearly  a  contract  with  Knight 
ft  Co.  Then  the  plaintiff  seeks  to  alter  that  by  shewing 
his  secret  instructions  to  his  agent :  they  certainly  are  not 
evidence  for  such  a  purpose.  There  is  nothing  in  the 
case,  except  the  difficulty  arising  from  the  form  of  the  par- 
ticulars.] 

With  respect  to  that  pointy  the  answer  is  twofold.     In 
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the  first  place,  the  question  does  not  arise.    The  question  Esek.  i^PUtm, 
for  the  jury  was,  whether  the  whole  of  the  goods  which  ' 

were  the  subject-matter  of  this  contract  were  sold  by  the 
plaintiff  to  the  defendants,  or  to  Knight  &  Co.  Now  the 
jury  have  found  either  that  they  were  not  sold  to  the  de- 
fendants, or  that  Knight  &  Co.  were  not  their  agents  to 
bind  them  in  making  the  contract.  Either  way  the  find- 
ing puts  an  end  to  this  question  i  for,  in  either  view  of  the 
case,  the  defendants  are  not  liable  to  the  plaintiff,  al- 
though some  of  the  goods  have  come  to  their  hands. 
[Alderson,  B. — ^There  is  a  third  case — that  the  defendants 
had  authorised  Knight  &  Co.  to  deal  for  2000  pieces, 
which  are  covered  by  the  £1500  admitted.]  On  this  re- 
cord and  these  particulars,  the  plaintiff  is  bound  to  prove 
more  goods  sold  by  him  to  the  defendants  than  are  covered 
by  the  sum  credited.  lAlderson,  B. — It  is  in  effect  the 
same  as  if  the  defendants  had  pleaded  payment  of  £1500, 
and  there  had  been  admission  of  that  payment  on  the  re- 
cord.] The  plaintiff  has  therefore  no  right  to  apply  the 
payment  to  that  portion  of  the  goods  which  came  to  the 
hands  of  third  persons.  There  was  nothing  in  the  evi- 
dence to  shew  a  liability  in  the  defendants  for  2000  pieces 
only;  it  was  one  entire  contract;  and  the  defendants  might 
have  pleaded  the  payment  of  the  £1500,  made  by  their 
agent  on  account  of  that  contract,  in  discharge  of  so  much 
of  the  demand,  and  upon  this  evidence  must  have  suc- 
ceeded on  that  plea.  IParke,  B. — Supposing  Knight  & 
Co.  were  the  agents  of  the  defendants  as  to  2000  pieces 
only,  then,  in  order  to  support  the  plea  of  payment,  they 
must  have  proved  that  Knight  &  Co.  gave  the  bilb  in  re- 
spect of  those  2000  pieces.]  But  for  that  view  of  the  case 
there  was  no  pretence  upon  the  evidence. — He  was  then 
stopped  by  the  Court,  who  called  upon 

Martin,  contra. — Suppose  this  case  to  have  arisen  before 
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fijrcA.  ofPleoMt  the  new  rule ;  the  particalars  would  then  have  been  re- 
ferred to  by  the  defendants,  which  they  would  have  said 
amounted  to  an  admission  that  the  plainti£f  had  received 
'^  £1500  by  bills/'  in  part  payment  of  his  demand;  to  which 
the  plaintiff's  answer  would  have  been,  ''  Yes ;  but  I  make 
that  admission  with  reference  to  the  entire  sum  stated  in 
the  account,  and  the  £1500  was  not  paid  me  by  you,  the 
defendants,  but  by  Acraman  &  Co/'  The  reasonable  con- 
struction is,  that  the  plaintiff  gives  credit  against  his  entire 
demand,  not  against  any  particular  portion  of  it.  A  plea  of 
payment  necessarily  means  a  payment  by  the  debtor  to  the 
creditor,  on  account  of  the  debt  in  dispute.  \Alder8on,  B. — 
You  are  seeking  to  contradict  the  particulars,  and  shew  that 
it  was  a  payment,  not  by  the  defendants,  but  by  Acraman  & 
Co.]  No  j  only  to  shew  that  it  was  applicable  to  the  whole 
demand,  including  that  part  of  it  which  went  to  Acraman 
&  Co.  The  plaintiff  has  a  right  to  shew  that  it  was  money 
for  which  the  defendants  were  not  entitled  to  credit.  The 
particular  means  only  that  the  plaintiff  gives  credit  for  so 
much  on  account  of  the  entire  demand.  [Parke^  B. — ^The 
whole  question  is,  whether,  on  the  rule  of  T.  T.,  1  Vict.,  the 
plaintiff  is  not  to  be  taken  as  admitting  this  as  a  payment 
made  to  him  by  the  drfendante."]  The  rule  was  made  only 
to  prevent  the  necessity  of  pleading  payment  where  it  was 
directly  admitted  in  the  particulars ;  but  that  does  not  en- 
able a  defendant  to  take  advantage  of  a  payment  which  he 
never  could  have  made.  [Parke,  B. — That  assumes  that 
this  payment  was  not  made  by  or  on  behalf  of  the  defend- 
ants, which  is  left  in  obscurity.  Is  it  not  to  be  taken,  on 
the  construction  of  this  rule,  that  you  admit  a  payment  by 
the  defendants  to  the  plaintiff?  The  first  question  is,  can 
you  explain  that  admission  ?  The  next  is,  have  you  done 
so?]  Surely  the  plaintiff  may  explain  it.  All  that  it  ad- 
mits is,  that,  on  account  of  the  entire  demand  stated  in 
the  particulars,  the  plaintiff  has  received  £1500.     [The 
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Court  expressing  themselres  against  him  on  this  pointy  Ejrek.qfPi€a9, 


1844. 


Martin  then  asked  for  liberty  to  amend  the  particulars, 

which  the  Court  refused,  saying  that  all  the  merits  were    Smithumt 

in  favour  of  the  defendants.]  TAVLom. 

Secondly,  the  letter  of  the  plaintiff  ought  to  have  been 
received.  Pilkington  was  not  a  general  agent,  but  a  mere 
clerk  or  servant,  acting  throughout  upon  specific  instruc- 
tions ;  and  this  letter  of  instructions  to  him  is  part  of  the 
transaction.  The  whole  question  was,  whether  he  had 
authority  in  the  particular  case;  and  how  can  that  be 
ascertained,  except  from  the  instructions  communicated  to 
him? 

Lord  Abingeb,  C.  B. — I  am  clearly  of  opinion  that  the 
letter  was  not  evidence,  and  that  it  would  have  been  very 
improper  to  receive  it.  It  is  true  that  Pilkington  may  have 
made  a  contract  which  he  was  not  authorized  by  the  plain- 
tiff to  make ;  but  that  does  not  enable  the  plaintiff  to  say 
that  he  made  some  other  contract,  and  that  some  other 
person  is  liable,  with  whom  in  fact  the  contract  was  not 
made.  His  secret  instructions,  therefore,  have  no  bearing 
upon  the  real  issue  in  the  case,  and  are  no  evidence  for 
him. 

As  to  the  other  point,  I  take  it  to  be  clear,  that  if  a 
plaintiff,  in  his  particulars,  admits  the  payment  of  a  cer- 
tain sum,  he  may  explain  it  by  shewing  that  it  was  appli- 
cable to  an  item  which  otherwise  he  could  not  recover. 
But  it  is  equally  clear,  that  the  plaintiff,  by  such  an  ad- 
mission in  his  particulars,  makes  it  unnecessary  for  the 
defendant  to  prove  any  payment  which  is  so  admitted; 
and  that  the  plaintiff,  in  order  to  recover  a  verdict,  must 
prove  something  beyond  the  amount  admitted;  and  I 
do  not  see  that  the  new  rule  makes  any  difference,  ex- 
cept that  it  also  renders  a  plea  of  payment  unnecessary  in 
such  a  case.  The  plaintiff  admits  payment  of  a  certain 
sum,  and  goes  for  the  residue  of  his  demand :  then  he  must 


554  CA8E8   IN   THB   BXCHEQVERy 

Bxek,  ofPhm,  shew  some  residae — ^some  demand  beyond  the  som  admit- 
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ted.    That  is  the  whole  effect  of  the  rale,  and  that 


SMBTHVfttT    satisfied  in  the  present  case, 
Tatloa. 

Parke,  B. — I  am  of  the  same  opinion.  With  respect  to 
the  first  point,  as  to  the  admissibility  of  the  letter,  I  think 
the  learned  Judge  was  perfectly  right  in  excluding  it.  The 
plaintiff  had  no  claim  upon  the  defendants,  except  through 
the  contract  made  by  Pilkington ;  by  bringing  the  action 
against  them,  he  adopts  Pilkington's  act,  and  he  cannot  re- 
cover unless  Pilkington  made  a  contract  with  them.  The 
question  therefore  is,  what  Pilkington  didy  and  the  plain- 
tiff's secret  instructions  to  him  are  wholly  immaterial.  The 
learned  Judge  left  the  case  properly  to  the  jury,  and  it 
seems  to  me  that  it  was  a  clear  case  in  favour  of  the  de- 
fendants. 

As  to  the  other  question,  which  arises  upon  the  particu- 
lars, and  the  observation  made  by  the  learned  Judge  upon 
them,  that  supposing,  to  the  extent  of  2000  pieces,  the 
contract  were  made  with  Knight  &  Co.  for  the  defendants, 
the  £1500  admitted  to  have  been  paid  would  cover  that  part 
of  the  demand, — ^it  seems  to  me  very  doubtful,  whether, 
even  if  Mr.  Martinis  explanation  of  the  nature  of  the  pay- 
ment had  been  made  at  the  trial,  it  could  have  had  any 
effect.  But  prim&  facie,  at  least,  the  particulars  import 
payment  by  the  dtfendani  to  the  amount  of  £1500.  Mr. 
Martin  now  says  that  payment  was  not  made  by  the  de- 
fendant, but  by  somebody  else ;  but  I  think  he  is  not  en- 
titled to  say  so.  The  prim&  facie  effect  of  the  particulars 
is  such  as  I  have  stated,  and  it  has  never  been  satis&c- 
torily  explained  by  evidence.  According  to  the  case  of 
Price  V.  Rees  (a),  where  the  plaintiff  admits  in  hie  dedara- 
tian  a  payment  on  account  of  his  whole  original  demand, 
and  goes  for  a  balance,  on  nunquam  indebitatus  pleaded, 

(a)  n  M.  &  W.  576. 
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he  is  bound,  in  order  to  recover,  to  prove  a  debt  exceeding  Bxeh.ftfPUM, 
the  amount  admitted  ;  because  the  matter  put  in  issue  is  '   ^ 

the  existence  of  any  balance^  after  deducting  the  sum  for    SMBTHum« 
which  credit  is  given.    It  seems  to  me  that  the  same  prin-      TAVLom. 
ciple  appUes  to  an  admission  of  payment  in  the  particu- 
lars delivered.     I  think^  therefore^  that  that  admission 
could  not  be  explained ;  at  all  events,  it  has  not  been. 

Aldebson,  B. — I  am  of  the  same  opinion.  The  particu- 
lars are  furnished  as  explanatory  of  the  generality  of  the 
declaration.  Then  suppose  this  payment  to  have  been 
stated  in  the  declaration,  as  it  was  in  Price  v.  Bees;  accord- 
ing to  the  decision  in  that  case,  the  plaintiff,  in  order  to  re- 
cover, must  have  proved  a  demand  beyond  the  amount  of 
the  payment.  Here  the  declaration  is  general;  but  adding 
to  it  the  particulars,  it  becomes  the  same  case  as  that  of 
Price  V.  Bee$;  the  £1500  admitted  in  these  particulars  is 
the  89/.  29.  admitted  in  that  case  in  the  declaration :  the 
two  cases  are  undistinguishable  in  principle.  Suppose 
the  £1500  to  have  been  really  paid  by  the  defendants; 
are  they  not  to  be  at  liberty  to  plead  that  payment?  Yet, 
according  to  Mr.  Martinis  argument,  the  payment  may 
be  explained  by  the  plaintiff,  without  giving  the  defend- 
ants the  opportunity  of  raising  the  question  by  pleading 
it,  at  the  expense  of  the  party  who  is  in  the  wrong.  With 
respect  to  the  general  merits  of  the  case,  it  seems  to  me 
that  they  are  altogether  in  favour  of  the  defendants :  the 
matter  was  left  fairly  to  the  jury,  and  I  think  that  no 
amendment  ought  to  be  allowed. 

Gtjrney,  B. — ^I  concur  on  both  points.  With  respect  to 
the  letter,  it  was  clearly  inadmissible.  It  cannot  be  said 
that  a  private  letter  to  an  agent  or  derk  from  his  princi- 
pal is  evidence  to  shew  what  contract  he  had  previously 
made.  As  to  the  other  point,  the  whole  of  Mr.  Martiria 
argument  proceeds  apon  the  fallacy  of  forgetting  who  are 
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Bxeh,  ofPitaa,  the  parties  to  this  record.     It  is  in  a  matter  between  the 
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plaiutiff  and  defendants  only,  that  the  plainti£f  has  given 
Smethurst    this  distinct  admission  of  a  payment.     That  can  only  im- 
Tatloa.      port  a  payment  by  the  defendants,  the  parties  against 
whom  he  makes  his  claim. 

Bnle  discharged. 


j^^^  27.  ^^^  ^'  Saunders  v.  Eoe. 

The  Court  1  HIS  was  a  motion  for  judgment  against  the  casual 

nS'forjudg-*  ejector,  under  the  following  circumstances: — ^The  decla- 

roent  against  nition  was  iutitlcd  the  29th  day  of  December,  as  of  Mi- 

tbe  casoal  ... 

ejector,  where     chaclma^  Term,  8  Vict.,  (instead  of  7  Vict.),  and  the  notice, 
tiie  declaration  _  _        -  .  -rT*i         m 

was  intitled  in    which  was  not  dated,  was  to  appear  m  next  Hilary  Term, 

of^MkhMlmL    wl^ich,  of  course,  would  literally  mean  a.d.  1845. 

Trrm  in-  the 
tiffhth  (instead 

of  tnenth)  year  Fortescue  movcd  on  an  affidavit  that,  before  Hilary  Term, 
SieQuwnTand  ^^^  declaration  was  served  upon  the  tenant  in  possession; 
withoa^*date"*t  ^^^  *^*^^'  **  ^^®  ^™®  ^^  *^®  service,  it  was  explained  to 
appear  in  next  him,  and  he  thoroughly  understood,  that  he  was  to  appear 
in  the  present  Hilary  Term. — He  observed,  that  although 
undoubtedly,  of  late  years,  a  true  date  to  either  the  decla- 
ration or  the  notice  had  been  required  by  the  practice  of 
all  the  courts,  yet  such  strictness  was  of  but  compara- 
tively modern  introduction;  no  case  appearing  in  the 
books  in  which  a  judgment  against  a  casual  ejector  was 
refused  on  account  of  a  want  of  such  date,  until  the  case 
o{  Doe  d.  Wills  v.  Roe  (a),  a.d.  1836,  whereas  there  were 
several  cases  in  which  it  was  allowed :  Doe  d.  Smilhers  v. 
Roe  (A),  Anon,  (c).  Doe  v.  Roe  (rf),  and  some  other  cases. 
[Alderson,  B. — The  report  of  those  cases  does  not  go  suffi- 
ciently far  to  shew  that  they  are  authorities  for  you.] 

(a)  5  Dowl.  P.  C.  880.  (c)  2  Chilt  172. 

(b)  4  Dowl.  P.  C.  374.  (d)  2  Dowl.  P.  C.  186. 
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The  present  case  is  not  rested  on  that  ground.  It  must  Bjpck.  qfPieoi, 
le  admitted,  that,  for  the  last  ten  years,  a  date  either  to  ,  ^^^* 
the  declaration  or  notice  has  been  required ;  but  the  prin- 
ciple has  always  been,  up  to  the  present  time,  that  the 
tenant  should  have  had  unequivocal  notice  of  the  time  in 
ivhich  he  was  to  appear;  and  here  the  afiEidavit  shews  that 
such  notice  was  given  him,  and  consequently  the  defect  in 
the  declaration  and  notice  subjoined  thereto  is  supplied. 
[Parke,  B. — You  say  you  can  find  cases  in  which  a  rule 
has  been  granted  under  such  circumstances.  You  may  men- 
tion the  case  again,  and  in  the  meantime  look  into  the 
roll  of  the  cases  you  have  cited,  and  see  how  the  fact  was.] 
On  a  subsequent  day  he  stated,  that  the  roll  in  all  the 
cases  had  been  carried  into  the  Treasury,  but  that  he  had 
found  a  later  case.  Doe  d.  Green  v.  Roe  (a),  in  which  the 
declaration  was  dated  as  of  a  term  not  arrived,  and  there 
was  no  date  to  the  notice,  and  it  was  held  that  the  decla- 
ration and  notice  dated  from  the  service.  He  had  not 
been  able  to  find  any  case  in  which  a  difficulty  had  been 
raised  on  such  grounds,  anterior  to  the  year  1836,  when 
Paiteson,  J.,  in  Doe  d.  fViUs  v.  Roe  (A),  in  the  Bail  Court, 
was  about  to  refuse  a  rule  under  such  circumstances,  until 
it  was  discovered  that  the  notice  was  properly  dated,  on 
the  authority  of  another  case.  Doe  d.  Gowland  v.  Roe  {c); 
in  which  last  case  the  declaration  was  intitled  as  of  a  pre- 
ceding year,  and  consequently  the  notice  to  appear  was  of 
a  past  term. 

Lord  Abingeb,  C.  B. — ^The  case  you  cited  just  now  is 

an  authority  for  you.    On  that  ground  you  may  take  a 

rule  nisi. 

Bule  granted. 

(o)  8  Scott,  385.  (b)  5  Dowl.  P.  C.  380. 

(c)  5  Dowl.  P.  C.  273. 
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j^„,  27.  Warton  v.  Blacknell. 

The  Court  wiu  X  ETERSDORFF  moved  for  a  rule  to  shew  cause  why  all 
procecdim  proceedings  in  this  cause  should  not  be  stayed  until  tbe 
on  •  replevin     fiygt  day  of  Easter  Term  next.    The  action  was  brought 

bond,  nnleM  it 

ciearW  appears  by  the  plaintiff  as  assignee  of  a  replevin  bond,  against 

cation  L  made  ^^^  defendant  as  one  of  the  sureties  of  one  Benjamin 

rerd^  Md****  James.     The  plaintiff,  who  was  the  assignee  of  a  tenant 

not  of  the  prin-  for  life  of  the  premises  upon  which  the  distress  was  made, 

cipal. 

had  distrained  upon  the  goods  of  James  after  the  death 
of  the  tenant  for  life;  whereupon  James  replevied  the 
goods,  and  the  present  bond  was  entered  into,  with  the 
usual  condition  to  prosecute  the  suit  with  effect,  at  the 
then  next  county  court,  to  be  holden  on  the  15th  of  No- 
vember. Owing,  however,  to  a  mistake  of  the  defendant's 
attorney,  no  plaint  was  entered  or  prsecipe  lodged  on  or 
before  that  day,  whereupon  the  plaintiff  took  an  assign- 
ment of  the  replevin  bond.  It  appeared,  however,  from 
the  affidavits  on  the  part  of  the  defendant,  that  a  plaint 
was  entered  on  the  18th  of  December,  on  which  a  recordari 
facias  loquelam  had  issued ;  and  it  was  stated  to  be  the 
intention  of  James  to  proceed  to  the  trial  of  the  action 
of  replevin,  which  was  going  on  with  due  regularity  and 
dispatch. 

Jervis  shewed  cause,  {Stammers  was  with  him). — This 
is  not  a  case  in  which  the  Court  ought  to  interfere.  The 
defendant  is  bound  to  shew  some  reason  for  the  Court  to 
interfere,  but  he  shews  none.  He  admits  the  rent  to  be 
due,  but  relies  upon  a  technical  objection,  that,  as  the  re- 
version was  not  in  the  plaintiff,  he  had  no  right  to  dis- 
train ;  but  it  appeared  that  the  distress  had  been  made  by 
arrangement  between  James  and  the  plaintiff,  and  that 
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James,  after  he  knew  of  the  death  of  the  tenant  for  life.  Bxek.  qfPieMf 

had  agreed  to  pay  the  rent  by  bills.    At  least,  it  ought  to  *  ^ 

appear,  as  in  the  case  of  bail,  that  the  present  applica-  Waatok 

tion  was  made  on  behalf  of  the  sureties,  and  not  by  the  Blacknbu.. 
principal. 

Petersdorff,  in  support  of  the  rule. — The  acts  of  Parlia- 
ment relating  to  bail,  from  the  4  Ann.  c.  16,  down  to  the  57 
Geo.  3,  c.  1 1 ,  do  not  apply  to  the  case  of  sureties  in  replevin ; 
and  it  is,  therefore,  not  necessary  to  state  that  the  applica- 
tion is  made  on  behalf  of  the  sureties.  That  the  application 
was  made  for  their  benefit,  sufficiently  appears  from  the 
facts  of  the  case.  The  Court  are  now  asked  for  the  first  time 
to  apply  the  rule  relating  to  bail  to  the  case  of  sureties  on 
a  replevin  bond.  [Lord  Abinffer,  C.  B. — Will  the  parties 
undertake  that  in  the  action  of  replevin  no  advantage 
shall  be  taken  of  the  death  of  the  tenant  for  life  ?]  In  the 
case  of  bail,  it  has  never  been  usual  to  impose  a  condition 
which  put  the  principal  under  terms. 

Lord  Abinoer,  C.  B. — It  is  true  that  the  general  rule 
may  apply  only  to  bail,  but  when  the  Court  sees,  as  in  the 
present  case,  that  the  application  is  made  on  behalf  of  the 
principal,  and  not  of  the  sureties,  we  ought  not  to  interfere. 
If  there  had  been  an  affidavit  that  it  was  made  on  behalf 
of  the  sureties,  there  might  be  some  ground  for  our  inter- 
ference ;  but  there  not  being  any  such  statement,  we  must, 
under  the  circumstances,  take  it  to  be  that  it  is  for  the 
benefit  of  the  principal.  Then  the  tenant  wishes  to  stay 
proceedings  on  the  bond,  in  order  to  continue  his  action 
of  replevin,  and  take  advantage  of  his  landlord's  mistake. 
I  think  neither  reason  nor  justice  requires  us  to  interfere 
in  the  matter. 

Parke,  B. — I  am  of  the  same  opinion.  The  Court  ought 
to  be  clearly  satisfied  that  the  application  is  made  for  the 
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Bxeh.qfPiea9,  benefit  of  the  sureties:  instead  of  which^  looking  at  the 
-     affidavits,  there  appears  strong  reason  for  believing  that  it 
Warton      jg  made  on  behalf  of  the  principal. 
Blacknbll. 

Aldsrson,  B,,  and  Gurney,  B.,  concurred. 

Rule  discharged. 


Jan.  27.  Nebdham  V.  ItAW,  Fublic  Officer  &c. 

Id  an  action  X  HIS  Was  an  actiou  of  assumpsit  against  the  defendant, 

r^fofficer  ^  public  registered  ofiEicer  of  the  Leicestershire  and  War^ 

bankin'' oo^^'^  wickshirc  Banking  Company,  for  use  and  occupation,  work 

partoenhip,  and  labouT,  goods  sold,  &c. 

cstabluhfd  un- 
der 7  Geo.  4,  At  the  trial,  before  Alderwn,  B.,  at  the  Warwickshire 

who^wuT^^     Summer  Assizes,  1843,  the  defendant  called  as  a  witness 
^arehoider  at    one  Webster,  who  had  been  a  member  of  the  banking  com- 

tne  time  of  the  '  ° 

contract,  but  pauy  at  the  time  of  the  contract  being  entered  into,  but 

to  be  M)  before  ^^^  ceased  to  be  so  for  nearly  two  years  before  the  com- 

mraTJ?^""  *»«wc®™ent  of  this  action,  which  was  brought  prior  to  the 

•ction,  has  passing  of  the  6  &  7  Vict.  c.  85.    It  was  objected  that  the 

not  inch  anin-       .  .  ,  i     i        ,       ,     , 

terest  in  the  Witness  was  incompetent,  on  the  ground  that  he  had  an 

Bxltuto  m.  interest  in  the  event  of  the  suit,  since,  if  the  execution 

cOTiDeten?  ^°'  proved  ineffectual  against  the  present  defendant,  execution 

witness  for  the  might  be  taken  out  against  the  witness,  as  having  been  a 

defendant,  in  an 

action  brought    member  of  the  company  at  the  time  of  the  contract.    The 

pas^ffof  the  6  l^^^^^^^  Judge,  however,  was  of  opinion  that  the  witness  was 

&  7  Vict.  c.  85.  admissible,  and  the  defendant  obtained  the  verdict.    Wai- 

son  having  obtained  a  rule  for  a  new  trial,  on  the  ground 

(inter  alia)  that  the  witness  was  improperly  received, 

Knowks  and  Crampian  shewed  cause,  {Wilkins  and 
Boothby  with  them). — The  witness  was  not  disqualified: 
his  interest  in  the  event  of  the  suit  was  too  remote  and  con- 
tingent, and  was  not  such  an  interest  as  the  law  will  take 
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notice  of.    Not  being  a  member  at  the  time  of  the  exe-  Bsch,  ofPietu, 

1ft44 

cution,  proceedings  could  only  be  had  against  him  in  the  '  ^ 

event  of  the  execution  proving  ineffectual  against  the     Nbbdham 

<s^  other  members,  and  even  then  not  without  the  leave  of  Law. 
the  Court.  The  interest,  to  exclude  a  witness,  must  be  a 
direct  interest  arising  from  the  verdict:  Carter  v.  Pearce{a). 
There  Buller,  J.,  says,  '^  In  order  to  shew  a  witness  inter- 
ested, it  is  necessary  to  prove  that  he  must  derive  a  certain 
benefit  from  the  determination  of  the  cause  one  way  or  the 

:  -        other.''     Here  Webster  had  no  interest  in  the  immediate 
resnlt. — ^They  referred  to  Harwood  v.  Law  (A). 

Watson  and  Cowling,  in  support  of  the  rule. — ^The  witness 
was  incompetent.  He  had  a  direct  interest  in  the  event 
of  the  suit,  being  in  point  of  fact  a  surety  for  the  other 
parties  that  they  would  satisfy  the  execution.  The  judg- 
' '  ment  immediately  affects  the  witness,  for,  although  not 
primarily  liable,  he  is  undoubtedly  liable  in  the  event  of 
the  other  partners  failing  to  satisfy  the  execution.  The 
verdict  is  in  reality  a  verdict  against  the  witness.  It  is 
immaterial  whether  the  Court  will  or  will  not  hereafter 
think  fit  to  enforce  the  liability. 

>^^'  Lord  Abinoeb,  C.  B. — I  think  this  is  a  clear  and  simple 

^  case,  and  that  the  witness  is  competent.     He  would  be  in- 

''^'i  competent  if  he  had  an  immediate  interest  in  the  event  of 

::.  the  suit ;  but  if  the  interest  be  remote,  and  such  as  may 

:c  never  arise,  or  if  it  be  contingent  or  dependent  upon  the 

r  discretion  of  the  Court,  that  is  not  such  an  interest  as  ren- 
ders him  incompetent;  and  I  therefore  think  the  witness 

i^  was  properly  admitted. 

Tj;  Parke,  B. — I  am  of  the  same  opinion.  I  entertain  some 

^.         doubt  whether,  where  an  execution  has  not  been  attended 

u 

fr.  (a)  1  T.  R.  163.  {h)  7  M.  &  W.  208. 

VOL.*  XII.  r?  M.  w. 
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^ V ' 

Nbsdham 

V. 

Law. 


Bxch,  qfPiea§,  with  success  against  the  members  of  the  Company  for  the 
time  being,  it  is  discretionary  in  the  Court  to  grant  execa- 
tion  against  other  parties.  If  the  matter  is  entirely  in  the 
discretion  of  the  Court,  the  witness  would  be  competent, 
because  it  would  not  be  certain  that  the  verdict  would 
affect  him :  whether  the  execution  would  be  granted  by 
the  Court  against  the  other  members  of  the  company, 
would  depend  upon  a  variety  of  circumstances  which  the 
Court  would  take  into  its  consideration.  I  recollect  ad- 
mitting a  witness  in  a  similar  case  tried  before  me  at 
York.  Indeed,  it  is  a  question  which  has  become  of  very 
little  importance,  since  Lord  Denman's  act  has  rendered 
interested  witnesses  competent. 


GuRNEy,  B.,  concurred. 


Bule  discharged. 


Jan.  30. 


Waddle  and  Another  v,  Downhan. 


In  an  action  of  UeBT  for  work  and  labour,  goods  sold  &c.— Pleas,  nun- 
andlaboar!^&c.    V^^^  indebitatus,  payment,  and  a  set-off. 

fai'diLt*  k^d!"  '^^^  ^^^  ^^  *"®^  **  *^®  Carmarthenshire  Spring  As- 
ed  nanqoam  sizes,  1843,  when  a  verdict  was  taken  for  the  plaintiffs  by 
payment,  and  a  conscnt,  Subject  to  a  reference  of  the  cause,  and  all  matters 
was^tekerby  *^  ^^  difference,  under  an  order  of  Nisi  Prius.  The  order 
consent  for  the    directed,  that,  if  the  arbitrator  ''  shall  find  that  the  plain- 

plaintiffs,  snb-  '  '  ^ 

Ject  to  the 

award  of  an  arbitrator,  who  was  to  settle  the  canse  and  all  matters  in  difference.  The  submis- 
sion contained  a  stipulation,  that,  if  the  arbitrator  should  find  that  the  plaintiff  was  not  entitled 
to  recover  any  debt  or  damages,  then  a  verdict  was  to  be  entered  for  the  defendant ;  the  costs 
of  the  canse  to  abide  the  event  of  the  award.  At  the  last  meeting  before  the  arbitrator,  it  wss 
agreed,  that  if  a  **  cam  ring  and  shaft,"  which  had  been  supplied  to  the  defendant,  ought  not  to 
be  charged,  he  was  to  allow  the  plaintiffs  the  value  of  them  at  the  market  price  of  pig-iron,  ss 
they  had  been  retained  by  the  defendant.  The  arbitrator  awarded  that  the  plaintiffs  were  not 
entitled  to  recover  in  the  canse ;  and  that  no  money  was  due  from  either  of  the  parties  in  re- 
spect of  the  other  matters  in  difference,  except  that  he  awarded  that  the  defendant  should  pay 
to  the  plaintiffs  for  the  cam  ring  and  shaft  such  sum  as  the  same  amounted  to,  according  to  the 
market  price  of  pig-iron : — Held,  first,  that,  by  the  terms  of  the  order,  the  arbitrator  was  not 
required  to  find  specifically  on  each  issue. 

Secondly,  that  the  award  was  not  bad  for  uncertainty,  in  omitting  to  name  the  time  and  mar- 
ket  at  which  the  price  of  the  iron  was  to  be  ascertained. 
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tiffs  are  not  entitled  to  recover  any  debt  or  damages  at  all  £*eh,  qfPiea$, 
in  this  cause,  then  the  above  conditional  verdict  is  to  be 
Toid  and  of  none  effect,  and  instead  thereof  a  verdict  is  to 
be  entered  for  the  defendant ;  and  the  said  arbitrator  is 
also  by  the  said  award  to  ascertain  what  sum  of  money,  if 
any,  he  shall  find  to  be  due  from  either  or  any  of  the  said 
parties  to  the  other  or  others  of  them,  in  respect  to  any  of 
the  said  other  matters  in  difference/'  It  was  also  ordered, 
that  the  costs  of  the  cause  should  abide  the  event  of  the 
award  with  respect  to  the  said  cause,  to  be  taxed  by  the 
proper  officer.  It  appeared  that  the  plaintiffs  had  sup- 
plied the  defendant  with  certain  cast-iron  machinery, 
called  a ''  cam  ring  and  shaft,''  for  which  the  defendant  de* 
clined  to  pay,  alleging  them  to  be  defective  and  insuffi- 
cient. At  the  last  meeting  before  the  arbitrator,  it  was 
agreed  between  the  parties,  that  if  he  should  think  that 
the  cam  ring  and  shaft  ought  not  to  be  charged,  he  was  to 
allow  the  plaintiffs  the  value  of  them  at  the  market  price 
of  pig-iron,  as  they  had  been  retained  by,  and  were  still  in 
the  possession  of,  the  defendant.  The  arbitrator  made  his 
award  in  the  following  terms : — '*  I  award  and  determine, 
that  the  plaintiffs  are  not  entitled  to  recover  any  debt  or 
damages  in  the  said  cause  against  the  defendant,  and  that 
no  sum  of  money  is  due  from  either  of  the  parties  to  the 
other  of  them  in  respect  to  any  of  the  other  matters  in 
difference  mentioned  in  the  said  rule  or  order,  except 
that  I  award,  that  the  defendant  do  on  demand  pay  to  the 
plaintiffs,  for  the  defective  shaft  and  cam  ring  delivered 
to  the  defendant  by  the  plaintiffs,  and  now  on  the  defend- 
ant's premises,  such  sum  of  money  as  the  same  amounts 
to  according  to  the  present  market  price  of  pig-iron." 

Wat$on  had  obtained  a  rule  to  shew  cause  why  this 
award  should  not  be  set  aside  on  two  grounds :  first,  that 
there  was  no  final  end  or  event  of  the  action,  on  which  the 
costs  could  be  taxed ;  secondly,  that  the  award  was  uncer- 

p  p2 
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Bxeh,qfPiea$,  tain,  in  not  pointing  out  when  and  where  the  market  price 
'   ^    of  pig-iron  was  to  be  ascertained. 

Wadoli 

V, 

DowNMAN.  E.  V,  WiUiams  shewed  canse. — First,  it  is  said  that  the 
award  is  bad  because  the  arbitrator  has  not  disposed  of  all 
the  issues ;  but  as  the  order  of  reference  is  framed,  the 
arbitrator  has  done  all  that  the  parties  intended  he  should 
do;  for  as  the  order  directs  that,  if  the  arbitrator  shall  find 
that  the  plaintiffs  are  not  entitled  to  recover  any  debt,  a 
verdict  is  to  be  entered  for  the  defendant,  the  necessity  for 
finding  on  each  issue  has  been  waived,  there  being  a  suffi- 
cient event  J  on  the  present  finding,  to  determine  the  ac- 
tion in  favour  of  the  defendant.  Secondly,  the  award  as 
to  the  pig-iron  is  sufficiently  certain,  for  the  arbitrator 
has  decided  strictly  according  to  the  order  of  reference, 
within  the  principle  established  by  the  decisions  in  Cargey 
V.  Aitcheson  (a)  and  Pbtmmer  v.  Lee  (A).  [Parke,  B. — ^The 
arbitrator  has  only  found  the  very  matter  in  difference  be- 
tween the  parties.]  Yes ;  and  the  plaintiffs  knew  the  price 
of  pig-iron  in  that  neighbourhood. 

Watson,  in  support  of  the  rule. — There  are  here  three 
issues — ^the  general  issue,  payment,  and  a  set-off.  There 
must  necessarily  be  a  verdict  for  the  plaintiffs  on  the  general 
issue,  before  the  defendant  can  be  entitled  to  a  verdict  on 
the  other  issues.  If  the  defendant  is  entitled  to  a  verdict 
on  the  general  issue,  that  would  be  perfectly  inconsistent 
with  payment  or  a  set-off.  It  is  necessary,  for  the  defend- 
ant to  recover  on  those  issues,  that  there  should  have  been 
a  cause  of  action.  [Alderson,  B. — ^The  defendant  pleads 
his  set-off  against  any  demand  which  the  plaintiff  may 
prove.  The  defendant  may  have  a  demand,  though  the 
plaintiff  has  no  cause  of  action.]  It  is  submitted  that  the 
defendant  cannot  have  a  set-off,  unless  the  plaintiff  has  a 

(a)  2  B.  &  Cr.  170.  {h)  2  M.  &  W.  495. 
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demand.    There  must  be  a  verdict  for  the  plaintiffs  on  one  Eseh.qfPUoi, 
of  the  issues.    The  "  verdict  '*  here  means  such  a  verdict     ^  ' 

as  could  be  entered  at  the  trials  that  is,  a  distributive  ver- 
dict, according  as  each  party  succeeds  in  proving  the  re- 
spective issues :  Mortin  v.  Surge  (a).  [Lord  Abinger,  C.  B. 
— The  meaning  of  the  submission  is,  that,  if  no  debt  be 
due  to  the  plaintiff,  the  verdict  is  to  be  entered  for  the 
defendant  on  all  the  issues.]  The  words  in  the  order  of 
reference,  that  the  arbitrator  is  "  to  settle  the  cause,'' 
imply  an  authority  to  enter  each  issue  in  the  same  way 
as  if  the  cause  were  tried  at  Nisi  Prius.  [Alderson,  B. — 
He  is  to  settle  it  in  a  particular  way — that  is,  to  direct  a 
Terdict  to  be  entered  for  the  defendant.]  Secondly,  the 
arbitrator  awards  that  the  amount  is  to  be  paid  according 
to  the  present  market  price  of  pig-iron;  but  there  is  no- 
thing to  shew  in  what  way  the  market  price  is  to  be  ascer- 
tained: he  ought  to  have  named  some  market,  according  to 
the  price  at  which  the  sum  payable  by  the  defendant  was 
to  be  ascertained :  but  here  it  may  be  the  price  at  Kam- 
schatka.  The  rule  on  this  subject  is  laid  down  in  Bolle's 
Abr., "  Arbitrement,"  Q.,  pi.  7: — "  If  an  award  be  made  be- 
tween A.  and  B.  touching  certain  quarters  of  malt  before 
delivered  by  A.  to  B.,  that  B.  pay  to  A.  so  much  for  each 
quarter  as  one  quarter  of  malt  was  then  sold  for,  this  is  a 
void  award,  inasmuch  as  there  is  no  mention  in  what  place 
the  sale  shall  be,  for  peradventure  in  one  market  and 
place  this  was  sold  for  more  than  in  another  market  and 
place,  and  for  this  the  award  is  void  for  uncertainty.'' 
[Lord  Abinger,  C.  B. — That  would  clearly  be  a  bad  award: 
but  here  it  was  agreed,  that  if  the  arbitrator  should  dis- 
allow two  of  the  items,  he  was  to  allow  the  plaintiffs  the 
value  of  the  articles  at  the  market  price  of  pig-iron. 
Parke,  B. — It  must  be  so;  for  how  otherwise  could  the 
arbitrator  fix  the  market  price  at  the  time  of  the  award  ?] 

(a)  4  Ad.  &  £U.  973  ;  6  Nev.  &  Man.  301. 
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Mxek.  qfPieoi,  The  meaning  of  the  submission  is^  that  the  arbitrator  is  to 
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ascertain  the  market  price.  In  Price  v.  Popkin  (a),  a  cause 
and  all  matters  in  difference  between  lessor  and  lessee  were 
referred  to  arbitration,  the  costs  to  abide  the  event ;  it  was 
held,  that  an  award  that  certain  fixtures  had  been  wrong- 
fully removed  by  the  lessor,  to  the  value  of  £11,  and  that 
the  lessee  should  set  up  others  in  their  place,  to  be  left  for 
the  lessor  at  the  end  of  his  term,  and  that  the  lessor  should 
pay  the  lessee  £10  on  a  specified  day,  was  bad,  for  not 
specifying  the  value,  quality,  or  description  of  the  fixtures 
to  be  set  up.  [Parke,  B. — ^There  the  plaintiff  was  to  do 
certain  acts, — not  to  pay  money :  and  the  award  was  held 
bad  for  omitting  to  state  what  he  was  to  do,  as  it  did  not 
specify  the  value  of  the  fixtures.]  Here,  the  leaving  it  to 
be  decided  what  the  market  price  is  makes  the  award 
equally  uncertain. 

Lord  Abxngeb,  C.  B. — It  appears  to  me  that  the  award 
is  sufficient.  The  arbitrator  has  pursued  the  submission 
according  to  the  intention  of  the  parties,  which  was,  that,  if 
no  debt  should  be  due  from  the  plaintiffs  to  the  defendant, 
the  verdict  should  be  for  the  defendant  on  all  the  issues. 
That  being  so,  and  the  award  depending  upon  the  inten- 
tion of  the  parties,  which  the  arbitrator  has  fulfilled,  it  is 
not  on  that  account  bad.  The  parties  might  agree  among 
themselves  to  avoid  giving  the  arbitrator  the  trouble  of 
finding  on  each  issue.  Then,  I  think,  also  the  award  is  not 
bad  on  the  second  ground,  since  it  was  expressly  agreed 
by  the  parties,  that  if  the  articles  were  not  to  be  charged 
by  the  plaintiffs  in  full,  they  were  to  be  allowed  to  them 
at  the  market  price  of  pig-iron.  Suppose  the  parties  had 
agreed,  that  the  articles  in  question  were  not  to  be  paid  for 
in  the  manner  in  which  they  had  been  charged  for  by  the 
plaintiffs,  but  in  Consols,  at  the  market  price,  the  award 

(a)  10Ad.&  £11.  139  ;  2  P.  &  D.  304. 
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would  not  be  bad,  if  the  arbitrator  had  made  it  in  conform-  -Ere*.  qfPfeoi, 
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ity  with  that  stipulation.  The  effect  of  the  finding  is,  that, 

in  case  the  arbitrator  disallows  the  plaintiffs^  charge  in       Waddls 

consequence  of  defective  materials,  the  defendant  is  to  pay     Downman. 

the  value  as  pig-iron  at  the  market  price.    Such  a  finding 

does  not  make  the  award  bad.    The  rule  will  therefore 

be  discharged. 

Parke,  B. — The  arbitrator  has  awarded  upon  the  only 
matter  in  difference,  which  was,  whether  the  goods  were 
to  be  charged  for  in  the  ordinary  way,  or  in  the  manner 
directed  by  the  award.  The  parties  have  agreed,  that  if 
the  plaintiffs  have  no  right  to  charge  for  the  goods  in  the 
usual  way,  they  are  to  be  paid  for  at  the  then  market  price 
of  pig-iron.  The  award  is  not  only  prim&  facie  good,  but 
appears,  from  the  affidavits,  to  have  been  made  upon  the 
only  matter  in  difference.  But  then  it  is  said,  that  the 
award  is  bad  for  want  of  a  finding  upon  each  issue ;  but 
the  only  question  is,  whether  the  defendant  is  to  succeed 
upon  the  whole  record.  It  is  plain  that  the  meaning  of 
the  parties  was,  that,  if  the  arbitrator  thought  there  was  no 
ground  of  action  against  the  defendant,  the  verdict  was  to 
be  transferred  from  the  plaintiffs  to  the  defendant,  to  save 
the  trouble  of  entering  a  verdict  upon  each  issue.  If  this 
were  an  objection,  it  would  be  upon  the  record.  But  then 
it  appears,  from  the  case  of  Cooper  v.  Langdon  (a),  that  this 
would  not  be  ground  of  error. 

Alderson,  B. — I  not  only  think  the  award  right,  but 
that  the  arbitrator  could  not  have  framed  it  in  any  other 
way.  The  effect  of  the  agreement  is,  tliat,  if  the  arbitrator 
considered  that  the  cam  ring  was  not  to  be  paid  for  in  the 
ordinary  way,  the  parties  had  stipulated  that  it  was  to  be 
taken  as  pig-iron.  He  had,  therefore,  to  determine  whether 
the  goods  were  to  be  paid  for  as  a  cam  ring,  or  as  pig-iron ; 

(a)   9  M.  &  W.  60. 
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Bxeh,  qf  Pieoi,  and  he  says  that  they  are  to  be  paid  for  as  pig-iron,  and 

'  ^  at  the  market  price,  that  is,  the  price  of  iron  on  the  day 

Waddle  on  which  the  award  was  made.     Unless  he  went  Tiim«e)f 

DowNMAN.  to  the  market,  he  could  not  make  his  award  otherwise. 

Rule  dischai^ed. 


Sandys,  Clerk,  v.  The  Mayor,  Aldermen,  and  Burgesses  of 
Jan,  30.  Beverley. 

A  defendant  is  X  HIS  was  a  motiou  for  judgment  as  in  case  of  a  nonsuit. 
Sa^cntM in  ^^^  question  arose  upon  a  feigned  issue  under  the  Tithe 
case  of  a  non-     Commutation  Act,  6  &  7  Will.  4,  c.  71,  s.  46,  which  enacts, 

suit,  where  the  '  . 

plaintiff  has       '^  that  any  person  claiming  to  be  interested  in  any  lands^ 

assizes  to  or  in  the  tithes  thereof,  who  shall  be  dissatisfied  with  any 

pro^dJng°to  ^^^^  decision  of  the  commissioners  or  assistant  commis- 
trial  after  sioncr,  may,  if  the  yearly  value  of  the  payment  to  be  made 

a  feigned  issue,  or  withholdcu  according  to  such  decision  shall  exceed  the 
Titlw  Commn-  8^°^  o(  £20,  causc  an  action  to  be  brought  in  any  of  his 
5^wm^*^'c  ^7\  ^*j®8^8  courts  of  law  at  Westminster,  against  the  person 
8.  46.  in  whose  favour  such  decision  shall  have  been  made,  within 

three  calendar  months  next  after  such  decision  shall  have 
been  notified  in  writing,  in  such  manner  as  the  commis- 
sioners or  assistant  commissioner  shall  direct,  to  the  parties 
interested  therein,  or  to  their  known  agents,  in  which 
action  the  plaintiff  shall  deliver  a  feigned  issue,  whereby 
such  disputed  right  may  be  tried,  and  shall  proceed  to  a 
trial  at  law  of  such  issue  at  the  sittings  after  the  term,  or 
at  the  assizes  then  next,  or  next  but  one,  after  such  action 
shall  have  been  commenced,  to  be  holden  for  the  county 
within  which  such  lands  or  the  greater  part  thereof  are 
situated,  with  liberty,  nevertheless,  for  the  Court  in  which 
the  same  shall  have  been  commenced,  or  any  Judge  of  his 
Majesty^s  courts  of  law  at  Westminster,  to  extend  the  time 
for  going  to  trial  therein,  or  to  direct  the  trial  to  be  in 
another  county,  if  it  shall  seem  fit  to  such  Court  or  Judge 
so  to  do,*'  &c. 
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Palmer  shewed  cause. — The  present  application  is  pre-  E^cch.  ofPhM^ 
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mature,  for  although  two  assizes  have  elapsed  since  the 

joining  of  the  issue,  only  one  has  passed  since  its  delivery       Sandys 


V. 


to  the  defendants,  and  the  statute  makes  the  delivery  of  Mayor,  &e.  of 
the  issue  the  commencement  of  the  suit.  Besides,  a  case  ®*^*"'*'^* 
of  this  description  does  not  come  within  the  statute  which 
authorizes  judgment  as  in  case  of  a  nonsuit.  The  defend- 
ant should  have  applied  to  the  Court  for  leave  to  take  the 
cause  down  for  trial ;  for  it  would  seem  by  the  46th  section, 
that  the  costs,  which  are  in  the  discretion  of  the  Court,  can 
only  be  obtained  where  a  trial  has  taken  place. 

Hugh  Hill^  in  support  of  the  rule. — In  this  case  it  was  ne- 
cessary that  an  action  should  be  commenced,  otherwise,  by 
the  45th  section,  the  decision  of  the  commissioner  would 
be  final.  More  than  two  assizes  have  elapsed  since  issue 
was  joined,  and  more  than  two  terms  have  passed  since  the 
issue  was  delivered,  and  therefore  it  cannot  be  tried,  as  the 
time  limited  by  the  statute  has  expired.  By  the  46th  sec- 
tion, a  party  dissatisfied  with  the  decision  of  the  commis- 
sioners is  obliged  to  bring  his  action  within  three  months. 

Per  Curiam.— The  rule  must  be  absolute.    It  is  clear 

that  two  assizes  have  passed  since  the  commencement  of 

the  action,  so  as  to  bring  the  case  within  the  statute  as 

regards  the  costs.    We  will,  therefore,  make  an  order  to 

that  effect,  otherwise  it  will  be  supposed  that  we  have 

declined  to  allow  any  costs. 

Rule  absolute. 


Doe  rf.  Knowles  v.  Roe.  /an.  31. 

vJRAY  had  obtained  a  rule  nisi  for  judgment  against  the  Where  a  de- 
casual  ejector.    The  declaration  was  intitled  in  the  Com-  ejectment  was 
mon  Pleas,  but  the  notice  was  to  appear  in  this  Court.         c*F^*^b«S^e 

notice  was  to 
appear  in  this  Coarti  the  Conrt  declined,  on  the  objection  being  taken,  to  make  absolute  a  mle 
for  judgment  against  the  casual  qector,  but  ordered  the  defendant  to  enter  an  appearance. 
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Bseh.  of  Pleat,  Petersdorff  shewed  cause^  and  objected  that  the  TBriance 
'  was  fatal.  The  declaration  was  the  means  whereby  the 
defendant  was  brought  into  Court ;  and  in  Doe  d.  JEvans  t. 
Roe  (a),  where  the  action  was  in  the  Queen's  Bench^  bnt  the 
notice  was  to  appear  "  in  the  Common  Bench,''  the  Tari- 
ance  was  considered  to  be  immaterial,  and  a  rule  nisi  iraa 
granted  for  judgment  against  the  casual  ejector. 

Lord  Abinger,  C.  B. — It  is  not  the  declaration,  but  the 
notice,  which  brings  the  defendant  into  Court;  after  he 
has  appeared,  a  declaration  may  be  delivered.  If,  there- 
fore^ there  is  any  Tariance  between  the  declaration  and 
the  notice,  I  should  always  be  disposed  to  allow  the  notice 
to  prevail ;  though  it  would,  perhaps,  be  better  to  lay  down 
as  a  general  rule,  that  in  such  a  case  the  whole  becomes  a 
nullity.  In  the  meantime,  however,  it  can  do  the  defend- 
ant no  harm  to  enter  an  appearance,  and  a  rule  for  that 
purpose  may  be  now  made  absolute  without  costs. 

Alderson,  B. — The  case  cited  from  Dowling  is  nothing 
more  than  a  report  of  a  rule  to  shew  cause,  of  the  result  of 
which  we  know  nothing.  That  is  not  a  decision ;  it  only 
shews  that  the  Court  deemed  the  question  to  be  one  pro- 
per for  consideration. 

Parke,  B.,  and  Gurney,  B.,  concurring, 

Rule  absolute  to  enter  an  appearance. 
(a)  9Dowl.  P.C.  999. 


MEMORANDUM. 

In  this  Term,  John  RomiUy^  of  Gray's  Inn,  Esq.,  was 
appointed  one  of  Her  Majesty's  Counsel. 
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VACATION  SITTINGS  AFTER  HILARY 
TERM. 


Fletchbr  and  Another,  Assignees  of  Chapfe,  a  Bank-  Feb,  6. 

rupt,  V.  Manning  and  Another. 

Assumpsit  by  the  plaintiffs,  as  assignees  of  J.  B.  P.  In  an  action  by 
Chapp^,  a  bankrupt,  for  money  had  and  received  by  the  bwlkropt  for' 
defendants  to  the  use  of  the  plaintiffs  as  assignees.     The  ^°^ed  to  their 

defendant  Manning  pleaded  non  assumpsit,  and  gave  no-  «»«» it  appear- 
ed that,  the 
tice  of  disputing  the  fiat,  the  trading,  the  act  of  bank-  original  peti- 

ruptcy,  and  the  petitioning  creditor's  debt.     Against  the  haWng^proved 

other  defendant  a  nolle  prosequi  was  entered.  lu'"  ortlthe^ 

At  the  trial  before  Cresswell,  J.,  at  the  last  Summer  As-  fiat. »"  order  of 

T  •  1    •  1  ...  the  Court  of 

Sizes  at  Liverpool,  in  order  to  prove  the  petitioning  ere-  Review,  under 

ditor's  debt,  the  plaintiffs  put  in  evidence  an  order  of  the  ^  *  g^  g^  jg^ ' 

Court  of  Review,  dated  20th  of  February,  1843,  (prior  to  J^^^^^^l 

the  commencement  of  this  action),  made  under  the  stats.  6  ing  one  of  the 

partners  in 
the  firm  of  Jones,  Loyd,  &  Co.  as  a  new  petitioning  creditor.  The  order  stated,  that  that 
firm  had  proved  a  debt  sufiScient  to  support  the  fiat,  that  it  was  an  existing  debt,  and  that  it  was 
incurred  not  anterior  to  that  of  the  original  petitioning  creditor  ;  and  then  directed,  that  the 
fiat  should  be  proceeded  with: — Held,  that  this  order  was  not,  per  se,  evidence  that  the  sub- 
stituted debt  was  contracted  not  anterior  to  that  of  the  original  petitioning  creditor,  or  that  it 
was  of  the  requbite  amount,  or  that  it  was  incurred  before  the  act  of  bankruptcy. 

For  the  purpose  of  proving  the  new  petitioning  creditor's  debt,  the  plaintiffs  produced  cer- 
tain cancelled  cheques,  drawn  by  the  bankrupt  upon  Jones,  Loyd,  &  Co.,  and  called  one  of  their 
clerks,  who  stated  (from  recollection  merely),  that,  at  the  time  of  these  cheques  being  drawn,  the 
bankrupt's  account  was  greatly  overdrawn.  They  produced  also  a  promissory  note  for  upwards 
of  iS^150,  dated  long  before  the  fiat,  made  by  the  bankrupt,  payable  to  Jones,  Loyd,  &  Co., 
and  which  had  been  seen  in  their  possession  a  few  days  before  the  trial : — ffeld^  that  neither 
the  cheques  nor  the  note  were  sufiicient  to  prove  the  petitioning  creditor's  debt ;  for  that  the 
former  were  prim&  facie  evidence  of  payment  of  a  debt  due  from  Jones,  Loyd,  &  Co.  to  the 
bankrupt,  and  the  latter  was  no  evidence,  as  against  a  stranger,  of  any  debt  due  at  the  time  of 
its  date. 

Goods  which  had  been  mortgaged  by  a  trader  before  his  bankruptcy  were  at  the  time  of  the 
bankruptcy  in  the  hands  of  the  sheriff,  under  an  execution  against  the  bankrupt : — Semble, 
that  they  cUd  not  pass  to  his  assignees,  as  being  in  liis  order  and  disposition,  wim  the  consent 
of  the  true  owner. 
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Exek.  rf  Pleas,  Geo.  4,  c.  16,  8.  18  (a),  and  1  &  2  Will.  4,  c.  56;  the  debt 
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of  the  original  petitioning  creditor  having  been  found  in- 
sufficient to  support  the  fiat.  The  order  purported  to  be 
made  upon  the  petition  of  one  of  the  partners  in  the  firm 
of  Messrs.  Jones,  Loyd,  &  Co.,  bankers,  and  stated,  that 
that  firm  had  proved  a  debt  sufficient  to  support  the  fia^ 
that  it  was  an  existing  debt,  and  that  it  was  incurred  not 
anterior  to  that  of  the  original  petitioning  creditor's  debt; 
and  proceeded  to  direct  that  the  fiat  should  be  proceeded 
with,  but  that  the  order  was  not  to  prejudice  any  action 
pending  under  such  fiat.  It  was  objected  for  the  defend- 
ant, that  this  order  was  no  sufficient  evidence  of  the  facta 
that  the  substituted  petitioning  creditor*s  debt  was  suffi- 
cient in  amount,  or  that  it  was  incurred  not  anterior  to 
the  debt  of  the  original  petitioning  creditor;  but  that  these 
facts  must  be  proved  independently.  For  this  purpose,  ac- 
cordingly, the  plaintiffs  produced  certain  cancelled  cheques, 
to  a  large  amount,  drawn  by  the  bankrupt,  before  the 
bankruptcy,  on  Jones,  Loyd,  &  Co.,  and  proved  by  a  clerk, 
(who  spoke  merely  from  his  recollection,  the  bank  books 
not  being  produced),  that  the  bankrupt's  account  was  at 
that  time  overdrawn.  The  learned  Judge  held  this  evi- 
dence not  to  be  sufficient  proof  of  a  debt.  The  plaintiffs 
then  produced  a  promissory  note,  dated  long  before  the 
fiat,  made  by  the  bankrupt,  payable  to  Jones,  Loyd,  &  Co.^ 
for  upwards  of  £150,  and  which  was  sworn  to  have  been 
seen  in  the  possession  of  the  bank  on  the  Saturday  before 
the  trial.  This  evidence  was  objected  to,  but  was  received 
by  the  learned  Judge. 
It  appeared  that  this  action  was  brought  to  recover  from 

(a)  Whicb  enacts,  **  that,  if  after  any  debt  or  debts  sufficient  to  sap- 

•  adjudication,  the  debt  or  debts  of  port  a  commission,  provided  such 

the  petitioning  creditor  or  creditors,  debt  or  debts  has  or  have  been  in- 

oranyofthem,be  found  insufficient  curred  not  anterior  to  the  debt  or 

to  support  a  commission,  it  shall  be  debts  of  the  petitioning  creditor  or 

lawful   for  the   Lord  Chancellor,  creditors,  to  order  the  said  commis- 

upon  the  application  of  any  other  sion  to  be  proceeded  in,  and  it  shall 

creditor  or  creditors,  having  proved  by  such  order  be  deemed  valid." 
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the  defendants,  attomies  in  London,  certain  monies  which  Bxeh.  qf  Pleas, 
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were  received  by  them  as  the  proceeds  of  a  sale  nnder  an 
execution  levied  against  the  goods  of  the  bankrupt  in  Feb-  Flxtchsr 
ruary  1840,  issued  upon  a  judgment  entered  up  on  a  war-  Manning. 
rant  of  attorney,  at  the  suit  of  one  Buxton.  The  warrant 
of  attorney  had  been  given  to  secure  the  amount  of  certain 
bills  of  exchange  drawn  by  Buxton  upon  the  bankrupt  in 
1838,  for  composition-money  payable  under  an  agreement 
between  the  bankrupt  and  his  creditors,  and  which  bills 
Buxton  had  been  obliged  to  take  up.  The  defendants  were 
the  trustees  named  on  a  deed  of  assignment  by  the  bank- 
rupt for  the  benefit  of  his  creditors,  dated  10th  February, 
1840,  while  the  sheriff  was  in  possession,  (which  was  the 
act  of  bankruptcy  on  which  the  fiat  issued),  and  had  as 
such  trustees  directed  the  sale  under  the  execution,  and 
received  the  proceeds,  and  paid  them  over  to  Buxton  in 
discharge  of  his  claim  in  respect  of  the  bills.  The  seizure 
under  the  execution  was  before,  the  sale  after,  the  issuing 
of  the  fiat.  The  goods  sold  consisted  of  certain  furniture 
and  machinery,  the  latter  of  which,  before  the  date  of  the 
composition-deed,  had  been  mortgaged  by  the  bankrupt 
to  Lord  Balcarras,  and  subsequently  to  Buxton. 

It  was  contended  for  the  defendants,  first,  that  an  action 
for  money  had  and  received  would  not  lie  against  them, 
inasmuch  as  they  merely  received  the  money,  the  proceeds 
of  the  sale,  on  account  of  the  execution  plaintiff,  to  whom 
they  paid  it  over  accordingly;  secondly,  that  by  the  mort- 
gage the  property  in  the  goods  passed  absolutely  from  the 
bankrupt,  either  to  Lord  Balcarras  or  to  Buxton,  and 
therefore  the  plaintiffs,  as  assignees,  could  not  sue  for  the 
proceeds  of  the  sale  of  such  goods  (a).  Thirdly,  that  there 
was  no  sufficient  evidence  of  the  petitioning  creditor's  debt. 
These  points  were  reserved,  and  a  verdict  was  entered  for 
the  plaintiffs,  damages  2156/.  14^.  8d.,  the  defendants  hav- 

(a)  It  was  supposed  by  the  de-  that  the  mortgage  covered  the 
fendants'  counsel  at  the  trial,  and  whole  of  the  goods  sold  under  the 
10  stated  on  moving  for  the  rule,      execution. 
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Exek.  o/Pieat,  ing  leave  to  more  to  enter  a  Terdict  for  them,  or  a  nan- 
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suit^  and  the  learned  Jadge  certifying  that  the  bankruptcy 
was  proved,  unless  this  Court  should  be  of  a  different 
opinion. 

In  Michaelmas  Term,  Hoggins  moved  pursuant  to  the 
leave  reserved,  and  obtained  a  rule  nisi  to  enter  a  nonsuit, 
against  which,  in  Hilary  Term  {January  29), 

Knowles  and  Crompton  shewed  cause. — ^First,  the  de- 
fendants were  clearly  liable  in  this  action,  for  they  them- 
selves directed  the  sheriff  to  sell,  and  the  sale  was  for  their 
benefit  as  trustees  under  the  assignment.  They  were  not 
acting  as  mere  servants,  but  on  their  own  account,  and 
themselves  setting  the  sheriff  in  motion.  [They  were  stop- 
ped as  to  this  point.] 

Secondly,  the  defendants  are  estopped  from  saying  that 
the  goods  sold  were  not  the  goods  of  Chapp^,  because  they 
took  them  under  the  writ  against  him.     [Lord  Abinger^ 
C.  B. — They  claim  under  Buxton  as  mortgagee  also.]    But 
they  take  no  steps  to  enforce  the  mortgage;  they  do  not 
take  possession  under  it;  the  goods  are  seized  and  sold 
as  the  goods  of  Chapp^  and  the  defendants  receive  the 
proceeds  of  them  as  such.     But  for  their  execution,  the 
goods  would   have  remained  on  the  premises,  and  had 
been  in  the  order  and  disposition  of  the  bankrupt.     They 
have  thus   estopped   themselves   from  saying   that   they 
were  not  his  goods.     The  case  resembles  that  of  Pickard 
V.  Sears  {a).     That  was  an  action  of  trover,  in  which  it 
appeared  that,  the  plaintiff  being  the  legal  owner  of  the 
goods,  they  were  seized  while  in  the  actual  possession  of 
one  Metcalfe,  under  an  execution  against  him,  and  sold 
to  the  defendant :  and  it  was  held  that,  under  a  plea  de- 
nying the  plaintiff's  possession,  the  defendant  might  shew 
that  the  plaintiff  authorized  such  sale ;  and  that  the  jury 
might  infer  such  authority  from  the  plaintiff's  consulting 
with  the  execution  creditor  as  to  the  disposal  of  the  pro- 

(a)  6  Ad.  &  E.  469 ;  2  N.  &  P.  488. 


HILARY    VACATION,  7  VICT.  ^75 

perty,  without  mentioning  his  own  claim^  after  he  knew  of  Sxeh.  o/Pieas, 
the  seizure  and  of  the  intention  to  sell.     Lord  Denman,  \. 

C.  J.,  there  says—"  The  rule  of  law  is  clear,  that  where  one 
by  his  words  or  conduct  wilfully  causes  another  to  believe 
the  existence  of  a  certain  state  of  things,  and  induces  him 
to  act  on  that  belief,  so  as  to  alter  his  own  previous  posi- 
tion, the  former  is  concluded  from  averring  against  the 
latter  a  different  state  of  things  as  existing  at  the  same 
time.^'  [Parke,  B. — There  the  plaintiff^s  conduct  had  in- 
duced the  defendant  to  buy  the  goods  as  the  goods  of 
Mitchell,  and  he  could  not,  therefore,  afterwards  say  as 
against  the  defendant  that  they  were  his  own.  Here  there 
is  no  estoppel,  at  least  as  against  the  assignees,  if  the 
defendants  took  their  own  goods,  and  so  received  their 
own  money.  The  question  seems  to  be  reduced  to  this, 
whether  the  goods  could  be  considered  as  being  at  the 
time  in  the  order  and  disposition  of  the  bankrupt.]  It  is 
submitted  that  they  were.  The  property  in  goods  seized 
under  an  execution  is  not  thereby  taken  out  of  the  debtor. 
Order  and  disposition  '^  are  larger  words  than  '^  posses- 
sion " — they  mean  merely  vnthin  the  control  of  the  bank- 
rupt. On  the  case  set  up  by  the  defendants  themselves, 
these  were  the  goods  of  Buxton^  subject  to  the  order  and 
disposition  of  the  bankrupt.  And  the  sheriff's  wrongful 
act  in  taking  goods  he  was  not  entitled  to  take  under 
the  writ  could  not  take  from  the  bankrupt  the  disposition 
of  the  property,  any  more  than  the  property  itself.  There 
is  nothing  to  shew  that  the  true  owner  had  done  anything 
to  take  the  goods  out  of  the  order  and  disposition  of  the 
bankrupt :  he  had  only  authorized  the  sheriff  to  seize  the 
bankrupt's  goods,  whereas  he  says  these  were  not  the 
bankrupt's. 

Lastly^  with  respect  to  the  proof  of  the  petitioning  cre- 
ditor's debt,  the  order  of  the  Court  of  Review  was  of  itself 
conclusive  evidence  of  it.  It  was  so  ruled  at  Nisi  Prius, 
in  the  case  of  Brancker  v.  Molyneux  (a).     On  this  account 

(a)  4  Man.  &  Gr.  226  ;  4  Scott,  N.  R.,  753. 
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Exck.  qfPieci,  also  it  was  held,  in  Musketi  v.  Drummond  (a)  and  ChrUiie  r. 
1844.  Unioin  {b),  that  the  order  must  clearly  shew  on  the  face  of 
it  everything  necessary  to  give  the  Court  jurisdiction.  The 
Court,  being  satisfied  with  the  proof  submitted  to  it,  de- 
clares that  the  commission  shall  be  deemed  valid.  Such 
an  order  is  conclusive  on  aU  parties,  like  a  conviction,  llie 
meaning  of  the  statute,  indeed,  appears  to  be,  that,  to  avoid 
technical  difficulties,  not  essential  to  the  validity  of  the 
commission,  the  Lord  Chancellor  may  make  it  valid  with- 
out any  petitioning  creditor's  debt:  and  therefore  the  fiicts 
which  by  his  order  he  finds  to  exist  cannot  be  questioned 
or  averred  against.  But  even  if  this  were  otherwise,  the 
evidence  here  was  sufficient  to  shew  a  good  petitioning 
creditor's  debt  due  to  Jones,  Loyd,  &  Co. 

Hoggins  and  Robinson,  in  support  of  the  rule  {Jan.  31.) — 
The  case  resolves  itself  into  two  questions;  first,  as  to  the 
right  to  recover  for  the  furniture,  as  to  which  no  doubt 
the  plaintiffs  are  entitled,  if  they  sufficiently  proved  a 
petitioning  creditor's  debt;  secondly,  as  to  the  right  to 
recover  in  respect  of  the  machinery,  which  depends  on  the 
question  whether  it  belongs  to  any  other  person  than  the 
plaintiffs  as  assignees. 

First,  the  order  of  the  Court  of  Review  is  not  conclusive 
on  persons  not  parties  to  it.  The  utmost  effect  that  can  be 
given  to  it  is,  that  the  fiat  should  no  longer  be  assailable  for 
want  of  a  good  petitioning  creditor's  debt.  The  words  of 
the  statute  are  only  that  the  Lord  Chancellor  may  order  the 
commission  to  be  proceeded  with,  and  that  it  shall  by  such 
order  be  deemed  valid.  But  valid  secundum  quid?  [Parke, 
B. — ^Valid  quoad  the  petitioning  creditor's  debt.]  Valid 
quoad  the  objection  to  the  fiat  arising  on  the  petitioning 
creditor's  debt.  The  Court  also  finds  the  facts  proved,  that 
is,  as  they  would  have  been  found  before  the  commissioners. 

(a)  10 B.  &  C.  353;  5  Man.  &  (b)  11  Ad.  &  £.  373;  3  P.& 

R.  210.  D.  204. 


HILARY   VACATION^   7  VICT.  677 

Such  orders  are  usually  obtained  by  consent  between  the  £mA.  ^^  PUat^ 

1R44 

petitioning  creditor  and  the  assignee^  in  the  absence  of,  and  ^  ^*  ^ 
without  notice  to,  the  other  parties ;  and  it  has  been  ex-  Flbtchik 
pressly  decided,  that  nobody  has  a  right  to  be  present  at  Manmzko. 
the  obtaining  of  it :  Ex  parte  Fletcher  (a).  \Parke,  B. — 
Nobody  is  prejudiced  by  the  order,  except  he  who  has  de- 
fended an  action  on  the  ground  of  the  invalidity  of  the 
petitioning  creditor's  debt,  and  his  interests  are  saved  by 
the  order  itself.]  The  clause  which  states  that  the  substi- 
tuted debt  was  not  anterior  to  the  original  debt  is  important 
in  this  respect ;  the  relation  of  the  assignees'  title  depends 
on  it,  and  many  persons'  interests  may  be  affected  thereby. 
Here  the  date  of  the  substituted  debt  does  not  appear  in 
the  order;  it  is  only  stated  that  it  was  not  anterior  to  the 
other;  that  fact,  therefore,  must  be  open  to  proof  in  pais. 
It  is  said  that  great  strictness  has  been  applied  in  the  con- 
struction of  these  orders,  because  they  are  assumed  to 
be  conclusive;  but  no  such  argument  was  used  either  in 
Christie  v.  Unwin^  or  in  Brancker  v.  Moh/neux;  and  in 
Muskett  V.  Dmmmond  the  sufficiency  of  the  substituted 
debt  was  found  as  a  fact.  In  Aireton  v.  Davis  {b)  it  was  put 
to  the  jury  to  find  whether  the  substituted  debt  was  a  good 
one,  and  they  found  it  was  not.  [Parke,  B. — ^The  point 
was  not  argued  there ;  and  in  that  case  the  order  was  only 
that  the  new  debt  should  be  substituted  for  the  other.] 
Then,  assuming  the  order  to  be  per  se  insufficient  proof  of 
the  debt,  the  evidence  given  by  the  plaintiffs,  as  to  the 
promissory  note,  was  clearly  not  sufficient;  for  the  date  of 
it  was  no  evidence,  as  against  the  defendants,  of  the  exist- 
ence of  the  debt  before  the  bankruptcy. 

Secondly,  the  plaintiffs,  as  assignees,  had  no  property 
in  the  machinery,  and  no  title  to  recover  the  proceeds  of 
it  in  this  action.  Those  goods  were  really  the  property  of 
Lord  Balcarras,  the  first  mortgagee.    It  is  said,  however, 

(a)  Montague*!  Bankt.  Law,  39.         (6)  3  M.  &  Scott,  138. 
VOL.  XII.  Q  Q  H.  W. 
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S*eh.  of  PUas,  that  the  defendants  are  estopped  to  say  that  thejr  were 
^  *  not  the  goods  of  the  bankrupt^  because  they  took  them 
under  the  execution  against  him.  But  it  is  dear  there  is  no 
such  estoppel  as  against  the  assignees,  even  if  there  might 
be  against  the  sheriff.  Nor  can  it  be  said  that  the  goods 
were  in  the  order  and  disposition  of  the  bankrupt  at  the 
time  of  the  act  of  bankruptcy,  when  they  had  been  seised 
by  the  sheriff,  and  were  in  the  custody  of  the  law.  How- 
can  it  be  said  that  the  bankrupt  was  then  the  apparent 
oumer  of  the  goods,  having  the  order  and  disposition  of 
them  by  the  consent  of  the  real  owner? 

Cur.  adv.  vnlt. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — In  this  case  several  objections  were  made 
by  the  counsel  for  the  defendant  to  the  plaintiffs'  right  to 
recover. — First,  that  an  action  for  money  had  and  received 
would  not  lie  against  the  defendants,  who  were  stated  to 
have  merely  received  the  money,  the  proceeds  of  the  exe- 
cution, on  account  of  the  execution  plaintiff,  and  paid  it 
over  to  their  client  immediately :  but,  on  shewing  cause, 
this  objection  was  disposed  of,  as  it  appeared  that  the  de« 
fendants  were  the  parties  for  whose  benefit,  as  trustees  for 
the  creditors,  the  execution  was  put  in  force,  and  they 
themselves  directed  the  sale  of  the  goods  under  it. 

The  second  objection  was,  that  the  goods  seised  under 
the  execution  had  been  mortgaged  to  Buxton,  the  execu- 
tion plaintiff,  and  consequently  that  the  plaintiffs  could 
not  recover,  as  the  goods  were  not  theirs.  This  objection 
also  failed  upon  the  facts  proved;  for  part  of  the  effects 
seized  (the  furniture)  were  not  mortgaged  at  all,  and  Of 
the  remainder  (the  machinery)  a  prior  mortgage  had  been 
made  to  Lord  Balcarras. 

A  third  objection  was,  that  there  was  no  sufficient  proof 
of  the  petitioning  creditor's  debt  to  support  the  fiat,  under 
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wbich  the  plaintiffs  claimed  to  be  assignees;  and  further,  J5***-  ofPUat, 
on  the  failure  to  establish  the  right  of  Buxton,  as  first 
mortgagee  of  the  machinery,  it  was  argued,  that,  assuming 
Lord  Balcarras  to  be  the  owner,  the  plaintiffs,  as  assignees, 
could  not  sue  for  the  proceeds  of  the  sale  of  that  ma- 
chinery. 

The  two  last  points  the  Court  took  time  to  consider. 
They  have  done  so,  and  are  of  opinion  that  there  must  be 
a  new  trial. 

The  debt  of  the  original  petitioning  creditor  having 
been  found  insufficient  to  support  the  fiat,  an  order  of  the 
Court  of  Review,  of  the  20th  February,  1843,  prior  to  the 
commencement  of  the  action,  was  put  in;  which  order 
purported  to  be  made  on  the  petition  of  one  of  the  part- 
ners of  Jones,  Loyd,  &  Co.,  bankers,  and  stated  that  that 
firm  had  proved  a  debt  sufficient  to  support  the  fiat,  that 
it  was  an  existing  debt,  and  was  incurred  not  anterior  to 
that  of  the  original  petitioning  creditor,  and  was  a  suffi- 
cient debt  to  support  the  fiat.  The  order  proceeded  to 
direct,  in  the  terms  of  6  Oeo.  4,  c.  16,  s.  18,  the  fiat  to  be 
proceeded  in. 

It  was  then  objected,  that,  notwithstanding  the  order, 
the  new  petitioning  creditor's  debt  should  be  proved;  at 
all  events,  it  should  be  proved  that  it  had  been  incurred 
not  anterior  to  the  debt  of  the  petitioning  creditor. 

The  plaintiffs  then  proceeded  to  give  such  proof,  by  pro- 
ducing cancelled  cheques  drawn  by  the  bankrupt  on  Jones, 
Loyd,  &  Co.  to  a  large  amount;  but  it  was  properly  ob- 
jected, that  this  was  primfi  facie  evidence  of  a  payment  of  a 
debt,  not  of  a  loan,  to  the  bankrupt  by  Jones,  Loyd,  &  Co. ; 
and  the  clerk  who  produced  them  being  only  able  to  speak 
from  his  recollection  of  the  books,  that,  at  the  time  some 
of  the  cheques  were  drawn,  the  bankrupt's  account  was 
overdrawn,  and  the  books  not  being  in  Court,  my  Brother 
CresstDell  thought,  and  rightly,  that  this  evidence  was  in- 
sufficient. The  plaintiffs  then  produced  a  promissory  note, 

Qq2 


1844. 


680  CASES   IN   THE    EXCHEQUER, 

Bxeh^of  Phot,  dated  long  before  the  fiat^  and  made  by  the  bankrapt, 
payable  to  Jones,  Loyd^  &  Co.  for  £150  and  more,  which 
they  proved  by  the  clerk  of  Jones,  Loyd,  &  Co.  had  been 
seen  in  their  possession  some  days  before.  The  objection 
to  the  sufficiency  of  this  evidence  to  go  to  the  jury  was 
renewed,  bnt  the  learned  Judge  admitted  it. 

We  think  that  this  evidence  is  legitimate  evidence  only 
of  the  existence  of  a  debt  at  the  time  the  note  was  so  seen, 
the  date  not  being  any  evidence  of  the  existence  of  the 
note  at  the  time  it  bears  date,  against  a  stranger  to  it,  for 
the  purpose  of  proving  a  petitioning  creditor's  debt;  and  if 
it  be  necessary  to  prove  by  other  evidence  than  the  order 
itself,  that  the  debt  to  Jones,  Loyd,  &  Co.  was  sufficient  to 
support  the  commission,  and  was  incurred  not  anterior  to 
the  original  petitioning  creditor's  debt,  the  proof  was  insuf- 
ficient. 

And  we  think  that  by  the  act  of  Parliament  it  is  neces- 
sary to  give  such  proof;  and  though  the  order  itself,  re- 
citing the  petition  of  Jones,  Loyd,  &  Co.  as  persons  having 
proved  a  sufficient  debt,  is  evidence  of  such  a  petition  (a), 
and  probably  of  such  a  proof  also,  it  is  no  proof  of  the 
contracting  that  debt  at  or  after  the  time  of  the  original 
petitioning  creditor's  debt;  which  is  expressly  made  a  con- 
dition precedent  to  the  exercise  of  the  Chancellor's  author- 
ity to  continue  the  commission,  (and  consequently  that  of 
the  Court  of  Review  to  continue  the  fiat),  and  ought  there- 
fore to  be  proved  as  much  as  the  original  petitioning  cre- 
ditor's debt,  the  existence  of  which  is  made  a  condition 
precedent  to  the  exercise  of  the  Chancellor's  authority  to 
issue  the  commission  or  fiat :  nor  is  it  any  proof  that  the 
new  or  substituted  debt  was  of  the  requisite  amount,  or 
contracted  prior  to  the  act  of  bankruptcy ;  both  of  which 
also  seem  to  be  necessary.    And  we  have  the  authority  of 


(a)   See  Com.  Dig.  Bv.  (C),  and  the  aathority  in  1  Stark.  254, 
2nd  ed. 
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the  Court  of  Common  Pleas,  in  the  case  of  Aireion  v.  ^c*.  o/Pfe««, 
Davis  (a),  for  requiring  proof  of  the  sufficiency  of  the  sub- 
stituted debt  to  support  the  fiat.  The  point,  indeed,  was 
not  fully  argued  in  that  case,  and  it  was  stated  that  the 
order  itself  had  since,  in  the  subsequent  case  of  Brancker 
T.  MoJyneux,  in  the  same  Court,  been  held  to  be  sufficient 
evidence  of  that  debt.  But,  upon  inquiry,  we  cannot  find 
that  it  has  been  so  decided. 

We  are  of  opinion,  therefore,  that  there  must  be  a  new 
trial  on  this  ground;  without  adverting  to  the  want  of 
evidence  that  the  promissory  note  to  Jones,  Loyd,  &  Co. 
was  the  debt  proved  by  them  under  the  fiat. 

It  will  be  right  to  add  also,  that  we  think  that  there  is 
great  weight  in  the  argument  so  ably  urged  by  Mr. 
Robinson^  that  the  plaintiffs  are  not  entitled  to  recover  for 
the  proceeds  of  the  goods  which  really  belonged  to  the 
first  mortgagee.  Unless  they  were  at  the  time  of  the  act 
of  bankruptcy  in  the  possession  and  apparent  ownership  of 
the  bankrupt,  the  assignees  could  not  recover  in  that  re- 
spect; and  as  they  were  seized  by,  and  in  the  custody  of, 
the  sheriff  at  that  time,  it  is  very  difficult  to  say  that  the 
bankrupt  was  then  the  apparent  owner,  if  the  execution 
was  conducted  in  the  ordinary  way  that  an  adverse  execu- 
tion is.  We  mention  this,  as  it  may  lead  to  a  settlement 
of  this  cause,  without  the  expense  of  a  new  trial. 

Rule  absolute  for  a  new  triaL 
(a)  3  M.  &  Scott,  138« 
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Peh.  10.  LowETH  V.  Smith  and  Another. 

Trespass  for  XrESPASS. — ^The  declaration  stated^  that  the   defen- 

c^rinlpUin.  ^^^»  <>»  ^^^  20th  of  June,  1843,  with  force  and  arms, 

tiff's  dwelling-  ^Q    broke  and  entered  a  certain  dwelling-honse  and  brick 

boasei  and  '  ^ 

staying  and  yard  of  the  plaintiff,  situate  &;c.,  and  then  made  a  great 

therein  making  noise  and  disturbance  therein,  and  stayed  and  continaed 

di^^rbancc  for  therein  making  such  noise  and  disturbance  for  a  long 

a  long  time,  to  time,  to  wit,  for  the  space  of  four  days  then  next  following. 

wit,  for  four  "  ... 

days  then  next  It  then  wcut  on  to  allege  other  trespasses,  by  seizing 

following,  and  -,      a 

seizing  his  goods,  &C. 

Rca'latothe        Third  plea,  as  to  the  breaking  and  entering  the  said 

breaking  and  dwcUing-house  and  brick  yard,  and  staying  and  oontina- 

dweUing-honse,  iug  therein,  as  in  the  declaration  mentioned,  a  justifica- 

oontinSo?*'*  tion,  by  the  leave  and  license  of  the  plaintiff,  to  take  pos- 

therein  as  in  gessiou  of  certain  goods  and  effects. 

the  declaration  *' 

mentioned,  a  Replication,  traversing  such  alleged  leave  and  license; 

i^ie^eand^  Ai^d  new  assignment,  that  the  plaintiff  issued  his  writ,  and 

pSntiff 't?*  declared  thereon,  not  only  for  the  breaking  and  entering 

take  possession  the  said  dwelliug-house  and  brick  yard,  and  staying  and 

of  certain 

goods.    RepU-  continuing  therein,  as  in  the  introductory  part  of  the  said 

^ndng  tbe  ^^^i*^  P^^^  mentioned,  and  in  the  said  plea  attempted  to  be 

leave  and  U-  justified;  but  also  for  that  the  defendants,  with  force  and 

cense,  and  new  •»  '  ' 

assignment,  arms,  and  without  the  authority,  and  against  the  leave  and 

tiff  issaed  his"  license  of  the  plaintiff,  to  wit,  at  the  said  times  in  the  said 

o^T  for'the'  declaration  in  this  behalf  mentioned,  stayed  and  continued 

breaking  and  {j^  and  upon  the  Said  dwelling-house  and  brick  yard,  mak- 

entenng  the  t    i.         i 

dwelling-house  ing  such  noisc  and  disturbance  as  in  the  said  declaration 

oontiniUng^"'  mentioned,  for  a  long  time,  to  wit,  for  the  space  of  three 

^rcin  as  in  ^^yg  ^gj|.  ^f^^^  ^jjg  ^^^  ^^y  jj^  ^j^g  declaration  mentioned, 

the  plea  men-  tf  </  / 

tioned,  but  also 

for  that  the  defendants,  without  the  license  of  the  plaintiff,  stayed  and  continaed  in  the  dwell* 
ing-honse,  making  such  noise  and  disturbance  &c.,  for  other  and  different  purposes  than  those 
in  the  plea  mentioned,  and  for  a  much  longer  time,  to  wit,  three  days  longer,  than  was  necessary 
for  taking  possession  of  the  goods : — Held,  that  the  replication  and  new  assignment  were  not 
bad  for  duplicity ;  time  being,  in  the  case  of  a  continuing  trespass,  equally  dlTisible  for  this  pur- 
pose as  ipaee. 
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for  other  and  different  purposes  than  those  in  the  said  Exek.ofPUat, 
third  plea  mentioned,  and  also  for  a  much  longer  time,  to 
wit,  the  space  of  three  days  longer,  than  was  necessary  for 
the  purpose  of  taking  possession  of  the  said  goods,  chattels, 
and  effects  in  the  said  third  plea  mentioned,  which  tres- 
passes, so  newly  assigned,  are  other  and  different  trespasses. 


Special  demurrer,  for  duplicity  and  multifariousness, 
and  for  departure  from  the  declaration. — Joinder  in  de- 
murrer. 

Cole,  in  support  of  the  demurrer. — ^The  declaration  com- 
plains of  only  one  continued  trespass  to  the  dwelling-house 
and  brick  yard,  not  of  divers  trespasses  on  divers  days. 
The  third  plea  justifies  the  trespass  so  aUeged.  The  plain- 
tiff might  either  have  replied,  traversing  the  plea,  or  new 
assigned;  but  he  was  not  entitled  to  do  both :  Taylor  v. 
Smith  (a),  Cheasley  v.  Barnes  (ft),  Thomas  v.  Marsh  (c), 
Gisbcme  v.  Wyatt  {d),  Franks  v.  Morris  (e).  [Parke,  B. — 
The  plaintiff  may  traverse  a  right  of  way  across  the  close 
mentioned  in  the  declaration,  and  also  new  assign  extra 
viam.  That  seems  to  be  an  authority  against  you.  Though 
this  is  only  one  trespass,  it  is  one  occupying  some  time, 
and  which  is,  therefore,  divisible.]  There  can  be  no  tres- 
pass which  does  not  occupy  some  time.  In  trespass  for  false 
imprisonment,  and  a  justification  under  a  ca.  sa.,  could  the 
plaintiff  traverse  the  writ,  and  also  new  assign  that  the  de- 
fendant kept  him  an  unreasonable  time  in  custody?  So 
in  an  action  for  expelling  the  plaintiff,  and  keeping  him 
so  expelled  for  a  long  time,  which  is  all  one  trespass ;  could 
the  plaintiff  deny  the  right  to  expel  him,  and  also  new  as- 
sign that  the  defendant  kept  him  out  longer  than  he  ought 
to  have  done?  [Parke,  B. — Most  probably  the  justifica- 
tion of  the  expulsion  would  cover  the  whole  time.]     The 

(a)  7  Taunt.  156.  {d)  3  Dowl.  P.  C.  505. 

(i)  10  East,  73.  (e)  10  East,  81,  a. 

(e)  5  C.  ft  P.  509. 
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Sgeh.  if  PUa§f  trespaM  charged  in  Cheasley  ▼•  Barnes  was  one  wUch  oe- 
cupied  a  considerable  time,  and  was  laid  to  have  been  com- 
mitted dioerm  dielms,  which  makes  the  case  a  still  stronger 
anthorit7«  There  the  defendants  pleaded,  to  a  connt  lor 
breaking  and  entering  the  plaintiff's  close  and  seising  ma- 
nnre,  and  detaining  it  nntil  afterwards,  on  the  same  day, 
and  on  divers  other  days,  thqr  took  it  away  from  the  close,  a 
justification  under  a  fi.  fa.  against  a  third  person ;  to  which 
the  plaintiff  replied,  admitting  the  judgment  and  writ,  de 
injurift  absque  residuo  causae,  and  also  new  assigned,  that 
the  defendants  broke  and  entered  the  close  after  the  re- 
turn of  the  writ :  and  this  was  held  bad  for  duplicity.  Sup- 
pose the  defendants  here  had  only  pleaded  not  guilty,  could 
the  plaintiff  have  proved  several  distinct  trespasses?  [Parke, 
B. — ^No  j  but  he  could  have  proved  that  the  defendant  en- 
tered and  stayed  four  days;  that  he  threw  the  goods  ont  at 
the  end  of  the  first  day,  and  stayed  three  days  longer.  The 
question  is,  whether  a  trespass  by  continuation  in  point  of 
time  is  not  equally  severable  as  the  traversing  over  a  con- 
tinuous space  of  a  close.  The  only  limitation  is,  that  the 
plaintiff  cannot  make  that,  which  is  one  cause  of  action  in 
the  declaration,  into  two  in  the  replication.  Alderswi,  B. 
— The  declaration  says,  the  defendants  entered  and  stayed 
four  days ;  the  defendant  sets  up  a  justification,  which  en- 
titled him  to  enter  and  stay  for  two  days;  to  which  the 
plaintiff  replies,  I  deny  you  had  any  right  to  enter  at  aU, 
but  if  you  had,  your  only  right  was  to  stay  two  days,  and 
you  stayed  two  days  longer  without  any  colour  of  author- 
ity.] If  the  continuing  in  possession  amounts  to  a  new 
trespass,  CA^oWey  v.  Barnes  appears  to  be  a  direct  authority. 

Hayes,  oontr&y  was  stopped  by  the  Court. 

Parke,  B. — ^The  case  of  Cheasley  v.  Barnes  proceeds 
upon  this,  that  there  the  plaintiff  in  his  replication  alleged 
a  fresh  breaking  and  entering ,  one  only  being  alleged  in  the 
declaration.      But  staying  and  contimmg  in  a  house  ap- 
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pears  to  be  a  divisible  trespass  in  point  of  time ;  there  is  a  Bxch.  of  PUa$^ 
fipesh  trespass  on  each  day ;  then  the  plea  prima  facie  is  an  ^  ^^^' 
answer  as  to  the  whole.  The  plaintiff  then  says,  as  to  part 
of  the  time,  the  defendants  had  no  such  authority  as  they 
allege;  as  to  the  rest,  they  had  no  justification  even  by 
the  license  they  set  up.  It  seems  to  be  as  divisible  as  a 
trespass  is  in  point  of  space,  on  different  parts  of  the  sur- 
£BU2e  of  a  dose. 

Alderson,  B.,  Gurnet,  B.,  and  Bolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 


Smith  v.  Sleap.  Feb,  5. 

Assumpsit  for  money  had  and  received.     Plea,  non  A  lea8e  was 
assumpsit.  At  the  trial  before  Alderson,  B.,  at  the  sittings  granted  to  the 
in  London  in  last  Michaelmas  term,  it  appeared,  that,  in  ^w^k^ 
the  early  part  of  the  year  1843,  an  agreement  was  pending,  j^*'?^^' 
whereby  Sawyer  and  others,  trustees  for  persons  who  had  a  ooDfinning 
present  interest  in  some  freehold  property,  were  to  grant  a  af^ej  of  the 
lease  thereof  to  the  plaintiff.     In  this  property  a  person  JJJ^^'^i^^ 
named  Clark  had  a  contingent  interest,  depending  upon  Wm  for  that 
the  death,  without  issue,  of  those  for  whose  benefit  the  the  defendant, 
trustees  were  entitled.     It,  therefore,  was  necessary  that  tomcy"  an- 
Clark  should  be  a  confirming  party  to  the  lease.    In  order  •''•fed  the 

°  *^       "^  application,  re- 

quiring certain 
doenments  to  be  fbrnished.  See. ;  for  which  bntineit  tiie  defendant  had  a  daim  on  C.  It  was 
nltimateW  agreed  that  C.  shouhi  concur  in  the  lease,  on  the  terms,  as  the  defendant  contended, 
that  all  the  past  costs,  as  well  as  those  to  be  occasioned  by  hia  joining  in  the  lease,  should  be 
paid  by  the  trustees ;  as  the  plaintiff  contended,  that  the  latter  costs  only  should  be  paid.  The 
lease,  having  been  engrossed  and  executed  by  the  lessors,  was  sent  to  the  defendant  to  procure 
C.'a  execution ;  the  defendant  sent  an  account  of  hia  costs  against  C.  to  the  attorney  of  the 
lessors,  who  complained  of  the  amount ;  on  which  the  defendant  said,  that  C.  should  not  execute 
unless  that  amount  was  paid  him ;  and  when  C.  had  executed,  rafoaed  to  ddi? er  up  the  lease 
until  the  whole  amount  was  paid.  The  attorney  of  the  lessors,  after  tendering  a  smaller  sum 
to  the  defendant,  paid  him  the  larger  sum  under  protest,  for  the  plaintiff,  to  obtain  possession 
of  the  lease:— ^e/if,  that  an  action  to  recover  back  tlie  overplus  was  rightty  brought  by  the 
plaintiff  against  the  defendant,  although  the  latter  merely  acted  as  C.'s  attorney ;  and  that  such 
action  was  maintainable. 


586  CASES   IN   THE   BXCHEQUBB, 

Bxek.  ofPUat,  to  procure  his  concurrence^  Hudson,  the  attorney  for  the 

w  ^  •   .    trustees,  wrote  to  him  stating  the  circumstances ;  in  an- 

Smith        8wer  to  which,  the  defendant,  as  the  attorney  for  Clark, 

StiAP.       entered  into  correspondence  with  Hudson,  requiring  finom 

him  a  copy  of  the  will  under  which  Clark  was  interested, 

and  other  matters.     For  this,  and  for  searching  for  the 

will,  the  defendant  had  a  claim  on  Clark,  his  client ;  and 

eventually  it  was  agreed,  that  Clark  should  grant  and 

confirm  on  the  terms,  as  the  defendant  contended,  that  all 

past  costs,  as  well  as  those  occasioned  by  such  joining  in 

the  lease,  should  be  paid  to  him  by  the  trustees ;  bat,  as 

Hudson  contended,  only  that  such  latter  costs  should  be 

paid. 

The  lease,  having  been  approved  by  the  defendant  for 
Clark,  was  engrossed  and  executed  by  the  trustees  and  by 
the  plaintiff:  it  was  then  sent  to  the  defendant  to  procure 
Clark's  execution.   The  defendant,  on  the  14th  AprU,  sent 
his  account  of  costs  to  Hudson,  who  complained  of  the 
amount.    The  defendant  said,  unless  the  trustees  paid  it, 
Clark  should  not  execute.     On  the  20th  of  April,  the  de- 
fendant procured  Clark's  execution.    The  account  of  costs 
was  headed  ''  Mr.  George  Clark  to  J.  T.  Sleap/'  and  was 
an  account  charging  Clark  throughout;  the  amount  was 
17/.  I5s.  5dL     On  April  21st,  Hudson  demanded  the  lease 
of  Sleap,  and  contending,  that  no  costs  were  to  be  borne 
by  his  clients,  except  those  occasioned  by  the  execution 
of  the  lease,  and  that  the  charges  were  otherwise  unfair, 
tendered  71.  7s.  to  the  defendant,  a  sum  which  excluded 
the  charges  for  the  matters  previous  to  the  agreement 
between  his  clients   and  Clark.    The  defendant  refused 
to  give  up  the  lease.     On  the  24th  May,  Hudson  paid  the 
sum  of  17/.  15«.  5d.,  under  protest,  for  the  plaintiff,  to  pro- 
cure possession  of  the  lease,  which  was  thereupon  given  up 
by  the  defendant.     This  action  was  brought  to  recover 
that  sum  of  17/.  15s.  5d.,  or  so  much  thereof  as  was  over- 
paid. 
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At  the  trial,  it  was  agreed  to  refer  the  bill,  if  the  plain-  Bxek.  of  Pha$, 


tiff  was  otherwise  entitled  to  recover.  It  was  objected,  that 
be  was  not;  and  he  was  nonsuited,  with  leave  to  move  to 
enter  a  verdict  for  what  the  Master  might  find  to  be  due, 
if  anything.  A  rule  nisi  was  obtained  for  that  purpose, 
against  which 

BramweU  {Jervis  with  him)  now  shewed  cause. — ^The 
plaintiflf  is  not  entitled  to  recover,  on  three  grounds,  viz. 
first,  the  plaintiff  is  the  wrong  person  to  sue;  secondly,  so 
is  the  defendant  to  be  sued;  and  thirdly,  if  the  parties  are 
right,  there  is  no  cause  of  action. 

First,  The  defendant  is  not  liable  to  this  action.  He 
received  the  money  as  the  agent  of  Clark,  and  Clark  should 
have  been  sued :  Bamford  v.  Skuiileworth  (n).  Two  persons 
cannot  be  primarily  liable,  unless  they  are  jointly  so,  and 
it  cannot  be  contended,  that  Clark  and  Sleap  could  have 
been  sued  jointly.  If,  then,  Clark  could  have  been  sued, 
Sleap  cannot.  But  it  is  clear  Clark  could  have  been,  for 
it  is  clear  Sleap  received  this  money  as  the  agent  of  Clark. 
His  bill  was  a  bill  against  Clark,  and  he  received  that  mo* 
ney  in  discharge,  not  of  anything  the  plaintiff  or  the  trus- 
tees owed  him,  bat  of  what  Clark  owed  him.  It  may  be 
tested  thus :  suppose  Clark  had  sued  the  trustees  for  not 
paying  the  bill,  they  surely  would  have  pleaded  that  they 
had.  If  Sleap  had  sued  Clark  for  his  bill,  Clark  would 
have  pleaded  either  that  Sleap  had  been  paid  by  him,  Clark, 
or  a  set-off  for  the  17/.  lbs.  bd.  received  to  Clark's  use 
by  Sleap.  Or,  suppose  Clark  had  sued  Sleap  for  so  much 
money  had  and  received,  must  not  the  latter  have  pleaded 
a  set-off  for  his  bill?  All  these  tests  shew  that  Clark  re- 
ceived the  money  by  his  agent  the  defendant.  There 
could  have  been  no  doubt  about  the  case,  had  Clark  paid 
the  defendant,  and  employed  another  attorney  to  receive 

(a)  11  A.  &  £.  926. 


1844. 
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Ezek,  of  Pleas,  the  money  on  delivery  of  the  lease.    Ogk  v.  SUmey  (a)  and 
-     Prait  V.  Vizard  (A),  relied  npon  on  the  other  side,  are  dis- 
SxiTH        tingoishable.     [Parke,  B. — Snowdon  v.  Davis  (c)  is  against 
SuAF,        you ;  it  was  there  held,  that  a  party  who  had  receiv^ed 
money  wrongfiilly  could  not  set  up  as  a  defence,  that  he 
had  received  it  for,  and  paid  it  over  to,  a  third  person.} 
That  case  is  distingnishable,  for  there  the  defendant,  though 
he  said  he  received  for  a  principal,  in  truth  did  not  do  so, 
as  he  had  no  authority  from  him  in  fact  or  in  law.    [Alder- 
son,  B. — ^Would  not  trover  have  been  maintainable  here  ? 
Is  it  not  of  daily  occurrence  to  sue  the  actual  wrong- 
doer, and  may  you  not  always  waive  the  tort,  and  main- 
tain an  action  like  the  present?]    It  is  submitted  not. 
Trover  is  a  difficult  action  to  deal  with,  as  it  is  founded 
on  a  variety  of  fictions ;  but  where  a  party  sues  on  a  con- 
tract, it  must  be  inquired  with  whom  that  contract  was 
made ;  and  here  it  was  made  with  Clark  through  his  agent 
Sleap.    [Parke,  B. — ^No;  we  think  Snowdon  v.  Davis  shews 
there  could  be  no  such  agency.]    If  the  Court  hold,  that  a 
payment  to  A.,  expressly  as  the  agent  of  B.,  for  the  pur- 
pose of  redeeming  goods  wrongfully  detained  by  B.,  and 
a  receipt  by  A.  expressly  for  B.,  would  still  give  a  right 
of  action  against  A.  for  money  had  and  received ;  then, 
indeed,  this  point  is  not  tenable ;  but  it  has  never  been  so 
decided  yet.     [Per  Curiam. — ^We  think  the  law  is  so.] 

Then,  as  to  the  second  point,  the  plaintiff  was  not  the 
proper  person  to  sue.  If  a  party  volunteers  to  pay  monq^ 
to  redeem  the  goods  <^  another,  he  cannot  recover  it.  The 
question,  therefore,  is,  to  whom  did  this  parchment  be- 
long ?  Could  the  plaintiff  have  maintained  trover  ?  That 
may  be  tested  thus : — suppose  the  plaintiff  had  not  pro- 
cured the  lease,  could  the  lessors  have  sued  him  for  rent 
or  breach  of  covenant  ?    Could  they  have  declared  that 

(o)  4  B.  &  Adol.  735;  1  Nev.  &  M.  474. 
(6)  5  B.  &  Adol.  808  ;  2  Nev.  &  M.  455.  (c)  1  Taunt.  359. 
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they  had  demised,  or  the  lessee  had  covenanted  ?    Cer-  £<eA.  ^  PUat, 

1844 
tainly  not.     But  if  so^  the  parchment  belonged  to  them. 

Or,  suppose  Clark  and  the  trustees  had  agreed  to  destroy 
this  parchment  and  engross  a  new  one ;  could  the  plaintiff 
have  maintained  trover  or  any  other  action  against  them, 
or  would  any  estate  have  passed  under  this  parchment? 
Certainly  not ;  but  if  not,  it  shews  that  the  property  in  this 
particular  parchment  was  not  vested  in  the  plaintiff.  It  ^ 
is  immaterial  that  he  was  eventually  to  pay  for  it — see  per 
Taunton,  J.,  in  Pratt  v.  Vizard  (a) ,  lAlderson,  B. — ^Yes ;  but 
here  it  appears  that  the  trustees  authorised  the  plaintiff  to 
demand  this  chattel.]  That  is  not  enough;  it  was  not  his. 
IParke,  B. — ^No,  not  absolutely,  but  he  had  a  right  to  it 
by  the  license  of  the  trustees;  that  is  enough.]  It  may 
be  admitted,  that,  if  he  had  a  right  to  the  possession  any 
way,  he  may  maintain  this  action;  bnt  there  is  no  evidence 
that  he  had.  [Alderson,  B. — ^Yes;  the  money  was  paid 
on  his  account  by  the  attorney  for  the  trustees ;  that  is 
evidence  of  their  assent.]  That  cannot  be  denied,  and,  if 
the  Court  find  this  fact  against  the  defendant,  there  is  an 
end  to  this  objection.  [Per  Ouriam. — ^We  think  there  is 
evidence  to  that  effect.] 

Then  as  to  the  last  point.  Either  there  was  a  previous 
agreement  between  Clark  and  the  trustees  as  to  what  he 
should  be  paid,  or  there  was  not.  If  there  was  not,  Clark 
or  his  agent,  the  defendant,  might  attach  any  condition 
they  pleased  to  Clark's  execution.  If  there  was,  the  result 
is  the  same,  with  this  addition,  that  Clark  would  have 
broken  that  previous  agreement  if  he  had  attached  a  con- 
dition different  to  what  it  contained.  Thus,  had  he  agreed 
to  execute  on  being  paid  £10,  and,  on  execution,  had  de- 
manded a  watch  worth  £50,  and  received  it,  trover  would 
not  have  been  maintainable  for  the  watch,  but  he  might 

(a)  5  B.  &  Adol.  813. 
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Exck.  </  Pleat,  hsvB  been  made  liable  for  breach  of  his  agreement.  And 
^^^'  ^  why  may  he  not  now?  If  the  plaintiff's  case  is  right,  how 
can  Clark  say  he  performed  his  agreement  to  execate  on 
being  paid  the  stipulated  amount?  And  this  is  the  true 
remedy,  if  any,  for  this  1 7/.  lbs.  5d.  was  paid  on  a  new 
bargain.  [Parke,  B. — You  had  no  right  to  attach  a  new 
condition ;  the  parchment  was  the  plaintiff's.  Suppose  a 
ship  is  sent  to  be  repaired  for  £50,  and  the  ship-builder 
demands  £100 ;  would  not  trover  be  maintainable  ?]  Yes ; 
because  the  property  in  the  chattel  cannot  be  devested  by 
a  wrongful  claim.  [Alderson^  B. — Here  the  property  in  the 
parchment  was  in  the  plaintiff,  but  the  condition  was  at- 
tached to  his  executing  it  Parke,  B. — He  had  executed, 
but  not  effectually,  because  it  is  certain  the  defendant  was 
not  to  part  with  the  parchment  tiU  the  bill  was  paid ;  there- 
fore the  execution  was  in  the  nature  of  an  escrow.]  No 
formal  words  are  necessary  to  make  a  perfect  deUvery. 
[Parke,  B. — No ;  but  the  Court  having  held  the  parch- 
ment to  belong  to  the  plaintiff,  how  can  the  defendant 
entitle  himself  to  retain  it  for  a  wrongful  claim?]  He 
does  not.  It  is  conceded,  that  if  Hudson  had  demanded 
the  parchment  as  such  merely,  without  the  advantage  of 
its  being  delivered  to  him  as  a  deed  executed  by  Clark, 
this  point  could  not  be  made ;  but  he  gets  that  advan- 
tage, and  as  such,  it  is  a  bargain,  and  he  pays  this 
money  for  that  advantage.  In  the  case  put  of  the  ship^ 
if,  after  it  were  sent  to  the  builder,  and  he  refused  to 
do  the  repairs  unless  promised  to  be  paid  the  larger 
sum,  he  was  so  paid,  it  is  submitted  that  no  action,  ex- 
cept on  the  original  broken  agreement,  would  be  main- 
tainable. 

Crowder  and  Taprett,  control,  were  not  called  on. 

Parke,  B. — It  seems  to  me  that  the  defendant  was 
holding  this  parchment,  and  was  paid  the  17/.  15s.  6d, 
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-without  any  right  to  do  so;  if  so,  this  action  is  maintain-   Exeh.  ofPUtu, 
able  for  the  overplus  paid. 

The  rest  of  the  Court  concurred. 

Rule  absolute  to  enter  the  verdict  for  the  plain- 
tiff for  what  the  Master  might  find  to  be  over- 
paid, if  anything. 


Ti 


Dob  d.  York  v.  Walker  and  Another.  ^eb.  17. 


.  HIS  case  arose  upon  a  special  verdict,  the  material  facts  A  testator,  hj 

^  his  will,  dated 

of  which  were  as  follows  : —  in  Febrnarj 

John  Neal,  late  of  Wardley,  in  the  county  of  Rutland,  i^wiklSl 
esquire,  was,  at  the  time  of  making  his  will  hereinafter-  B-  ^  two  trns- 
mentioned,  seized  in  fee-simple  of  certain  messuages,  farms,  of  Y.  for  life, 
and  lands  in  the  parish  of  Great  Bowden,  in  the  county  of  ^errhe^iLT" 
Leicester,  and  in  the  parish  of  Loddington,  in  the  same  ^^^J^JJ^J^. 
county,  and  also  of  several  messuages  and  pieces  of  land  in  tees  and  Y. 

^-1  '  t       i»  -n  1  •!  i»"r»i"«  1    '      certain  sums  of 

the  pansh  of  Belton,  in  the  county  of  Rutland,  and  in  money  on  oer- 
Lingfield  forest,  which  he  had  purchased  of  different  per-  SereS*m«n. 

sons*  tioned,  and  ap- 

pointed them 

The  said  John  Neal  duly  made  and  published  his  will,  ezecuton;  and 
bearing  date  the  20th  day  of  February,  1837,  and  executed  three^icgadesof 
and  attested  as  by  law  then  required  for  the  valid  devise  ^ei^t^biTin 
of  freehold  estates,  containing  as  follows:  *^I  give  and  de-  the  execution  of 

„        ,  '  ^  ^  ,       ,  ^  his  wiU.    By  a 

Vise  all  and  every  my  messuages,  farms,  lands,  tenements,  codicil  dated  in 
and  hereditaments,  which  I  am  seised  of,  or  entitled  to,  in  i838]*(^r  the 
possession,  reversion,  remainder,  or  expectancy,  situate  in  '^g  ^camc'into 
the  parish  or  lordship  of  Great  Bowden,  in  the  county  of  operation), 

after  reciting 
the  devises  and 
bequests  contained  in  his  will,  and  that  he  had  since  determined  to  appoint  C.  an  additional 
trustee  for  the  purposes  in  his  will  mentioned,  he  gare  and  devised  all  his  messuages,  lands, 
&c.  described  in  and  devised  by  his  will,  and  also  the  several  sums  of  money  therein  mentioned, 
to  C,  hia  heirs,  executors,  &c.,  upon  the  trusts  in  the  will  mentioned,  and  nominated  him  one 
of  the  executors  of  his  will ;  and  directed  and  declared,  that  it  should  be  read  and  construed  in 
the  same  manner  and  have  the  same  operation  and  effect,  as  if  C.  had  been  named  a  trustee 
and  executor  with  the  other  trustees  ;  and  bequeathed  to  him  the  like  legacy  of  iflOO.  And  in 
all  other  respects,  the  testator  ratified  and  confirmed  his  said  will : — Held,  that  the  will  was  re- 
published by  the  codicil,  and  passed  real  estates  purchased  by  the  testator  after  the  date  <^  the 
will  and  of  &e  codicil. 
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Exeh.  of  Pleat,  Leicester^  with  their  rights^  members,  and  apportenances^ 
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to  James  Burgess,  of  Redlington  Park,  in  the  coimty  of 
Rutland,  grazier,  and  to  my  nephew  John  Walker,  of 
Belton,  grazier,  their  heirs  and  assigns,  to  the  uses  and 
upon  the  trusts,  &c.,  hereinafter  limited,  declared,  or  ex- 
pressed/' These  were,  first,  a  trust  for  the  payment  to  the 
testator's  wife,  Martha  Neal,  of  an  annuity  of  £200,  with 
the  usual  powers  of  distress  and  entry;  and  subject  thereto, 
the  premises  were  limited  to  the  use  of  the  lessor  of  the 
plaintiff,  James  York,  (the  son  of  the  testator's  wife),  and 
his  assigns  for  life,  with  remainder  to  the  use  of  the 
trustees  to  preserve  contingent  remainders,  with  divers  re- 
mainders over. 

The  other  messuages  and  lands  of  the  testator  were  also 
specifically  devised  to  the  same  trustees  for  other  uses; 
and  he  bequeathed  to  them  and  to  the  lessor  of  the  plain- 
tiff divers  sums  of  money  on  certain  trusts  therein  men* 
tioned,  and  appointed  them  and  the  lessor  of  the  plaintiff 
executors  of  his  will,  and  gave  them  legacies  of  JEIOO  each 
for  their  trouble. 

On  the  20th  day  of  February,  1838,  the  testator  made  a 
codicil  to  his  said  will,  executed  and  attested  as  was  tiien 
by  law  required,  which  was  in  the  words  following : — 

'^  This  is  a  codicil  to  the  last  will  and  testament  of  me, 
John  Neal,  of  &c.,  and  which  I  desire  may  be  annexed 
thereto  and  taken  as  part  thereof.  Whereas,  by  my  last 
will  and  testament  in  writing,  bearing  date  the  20th  Fe- 
bruary, 1837, 1  have  given  and  devised  all  my  messuages, 
lands,  tenements,  and  hereditaments,  situate  and  being  in 
the  parish  of  Great  Bowden,  in  the  county  of  Leicester,  to 
James  Burgess  and  John  Walker,  their  heirs  and  assigns, 
upon  certain  trusts  therein  expressed  and  contained.  [The 
codicil  proceeded  to  recite  in  the  same  manner  all  the  other 
devises  and  bequests  to  the  trustees  contained  in  the  wilL] 
And  whereas,  since  the  date  and  execution  of  my  said  will, 
I  have  determined  to  appoint  John  Carmichael,  of  Grims- 
thorpe  Park,  in  the  county  of  Lincoln,  grazier  and  cattle- 
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dealer,  a  trustee  and  executor  for  the  purposes  in  my  said  Exek.  tf Pleat, 

recited  will  mentioned,  in  addition  to  the  said  John  Walker,     ^ ^ 

James  York,  and  James  Burgess.  Now,  therefore,  I  do  Dos 
hereby  give  and  devise  all  and  singular  my  messuages,  yobk 
lands,  tenements,  and  hereditaments,  situate  at  Great 
Bowden,  Loddington,  Belton,  and  Lingfield  Forest,  afore- 
said, and  described  and  devised  in  and  by  my  said  recited 
Mrill,  and  also  the  several  sums  of  money  also  therein  ex- 
pressly mentioned,  unto  the  said  John  Carmichael,  his  heirs, 
executors,  administrators,  and  assigns,  to  hold  the  same 
messuages,  &c.,  &c.,  to  the  use  of  the  said  John  Carmichael, 
his  heirs,  executors,  administrators,  and  assigns,  upon  the 
trusts,  and  for  the  intents  and  purposes,  and  subject  to  the 
powers  and  declarations,  in  and  by  my  said  recited  will  ex- 
pressed and  contained  concerning  my  real  and  personal 
estate  respectively  devised  and  bequeathed  upon  the  trusts 
therein  mentioned  and  declared ;  and  I  nominate  and  ap- 
point the  said  John  Carmichael  to  be  one  of  the  executors 
of  my  said  will ;  and  I  direct  and  declare  that  my  said  will 
shall  be  read  and  construed  in  the  same  manner,  and  shall 
have  the  same  operation  and  effect  in  all  respects,  as  if  the 
said  John  Carmichael  had  been  named  and  appointed  a 
trustee  and  executor  thereof  together  with,  and  in  addition 
to,  the  said  John  Walker,  James  York,  and  James  Burgess, 
and  as  if  the  said  John  Carmichael  had  been  in  each  and 
every  instance  throughout  my  said  will  added  to  the  names 
of  the  said  John  Walker,  James  York,  and  James  Burgess; 
and  it  is  also  my  intention,  and  I  give  and  bequeath  to  the 
said  John  Carmichael,  so  that  he  may  receive  the  same  pe- 
cuniary legacy  of  £100  sterling,  for  his  trouble  in  the  exe- 
cution of  the  trusts  of  my  said  will,  as  the  said  executors 
therein  named;  and  in  all  other  respects,  I  ratify  and  con- 
firm my  said  wilL     Witness  ^'  &c. 

This  codicil  was  attested  by  three  witnesses. 

The  said  John  Neal  died  in  January,  1842,  without  hav- 
ing revoked  or  altered  his  said  will  and  codicil,  or  either 

VOL.  XII.  R  R  M.  w. 
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Bxch.  of  Pleas,  of  them,  and  the  same  were  shortly  afterwards  duly  proved 
by  the  said  executors  in  the  Prerogative  C!ourt. 

Between  the  time  of  the  making  of  the  said  codicil  and 
the  time  of  the  death  of  the  testator,  he  contracted  for,  and 
acquired  for  the  first  time,  by  conveyance  for  a  money  con- 
sideration, two  other  estates  in  the  parish  of  Great  Bowden 
aforesaid,  one  of  them  consisting  of  a  messuage,  with  yard, 
garden,  orchard,  out-buildings,  and  appurtenances  thereto 
belonging,  occupying  a  site  of  1  a.  3  r.  24  p.,  and  several 
closes  or  pieces  of  land  adjoining,  containing  5 1  a.  1  r.  27  p., 
and  the  other  consisting  of  a  close  containing  50  acres  or 
thereabouts.  The  said  aftei^purchased  estates  were,  by  in- 
dentures of  lease  and  release,  bearing  date  respectively  in 
the  months  of  April  and  June,  1840,  conveyed  and  assured 
to  the  use  of  the  said  testator  for  his  life,  with  remainder 
to  the  use  of  a  trustee  during  his  life,  with  remainder  to 
the  use  of  himself,  the  said  testator,  and  his  appointees, 
heirs,  and  assigns,  so  as  to  vest  the  fee-simple  and  imme- 
diate legal  estate  therein  in  the  said  testator,  his  appointees, 
heirs,  and  assigns.  The  said  testator  died  so  seised  in 
fee-simple  and  well  entitled  to  the  immediate  legal  estate 
of  and  in  the  said  after-purchased  estates,  which  are  the 
premises  sought  to  be  recovered  in  this  ejectment 

The  said  testator  died  without  issue,  leaving  Jane  Walker, 
one  of  his  sisters,  and  Mary  Elizabeth  Tongue,  the  only 
child  of  his  nephew  William  Neal  Tongue,  his  co-heiresses 
at  law,  him  surviving,  and  leaving  also  the  said  James 
Burgess,  John  Walker,  John  Carmichael,  and  James  York 
(the  lessor  of  the  plaintiff)  him  surviving,  and  who  are  still 
living.  The  said  Jane  Walker  and  Mary  Elizabeth  Tongue 
are  the  defendants  in  this  action. 

The  lessor  of  the  plaintiff  claims  title  to  the  said  pre- 
mises as  devisee  thereof  for  life  under  the  said  will  and 
codicil,  alleging  that  they  passed  to  him  by  the  said  devise 
contained  in  the  said  will  of  the  testator's  messuages, 
£srms,  lands,  &c.  in  the  parish  of  Great  Bowden.      The 
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defendants  claim  title  to  the  said  premises  as.  co-heiresses  BjpcH.  qf  Pleats 
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of  the  said  testator,  alleging  that,  as  to  the  said  premises, 
he  died  intestate,  and  that  the  said  premises  descended  to 
them  as  such  co-heiresses. 
The  case  was  argued  in  Hilary  Term  (Jan.  17  and  24)  by 

Ketty,  for  the  lessor  of  the  plaintiff. — The  question  in 
this  case  is,  whether  the  testator's  will  was  sufficiently  re- 
published by  the  codicil,  so  as  to  pass  estates  purchased 
after  the  date  of  the  will  and  of  the  codicil :  the  will  having 
been  made  before^  the  codicil  a//er,  the  stat.  1  Vict.  c.  26, 
came  into  operation.  The  24th  section  of  that  statute 
enacts,  "that  every  will  shall  be  construed,  with  reference 
to  the  real  estate  and  personal  estate  comprised  in  it,  to 
speak  and  take  effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will"  Then  the  34th  section  enacts, 
'*  that  this  act  shall  not  extend  to  any  will  made  before  the 
1st  day  of  January,  1838,  and  that  every  will  re-executed 
or  re-publishedf  or  revived  by  any  codicil,  shall  for  the  pur- 
poses of  this  act  be  deemed  to  have  been  made  at  the  time 
at  which  the  same  shall  be  so  re-executed,  re-published,  or 
revived.'^  It  is  submitted,  that  this  will  was  re-published 
and  revived  by  the  codicil,  within  the  meaning  of  the 
statute.  The  word  ''  re-publish  "  or ''  revive  "  is  not  indeed 
used,  but  the  testator  ratifies  and  confirms  the  will,  which 
is  equivalent.  If  so,  the  case  is  the  same  as  if  the  will  had 
been  made  on  the  day  on  which  the  codicil  bears  date ;  and 
then,  by  s.  24,  it  speaks  from  the  time  of  the  testator's 
death,  and  so  passes  the  after-purchased  estates,  unless  it 
can  be  said  that  a  contrary  intention  appears  from  the 
will.  [Lord  Abinger,  C.  B. — And  to  try  that,  suppose  the 
property  had  been  acquired  between  the  date  of  the  will 
and  of  the  codicil;  can  it  be  doubted  that  it  would  have 
passed?]  The  words  on  which  the  defendants'  argument 
is  to  be  founded  are,  no  doubt,  the  words  "  which  /  am 
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Ssek.  qfPUM,  seised  of  or  entitled  to  in  possession/'  &a :  it  will  be  said 
-    that  they  manifest  an  intention  to  confine  the  devise  to 
Dob         the  estates  of  which  the  testator  was   then  actually  the 
York        owner.     If  80^  the  same  interpretation  must  be  applied 
Walkeb.     in  every  case,  except  where  the  testator  expressly  uses 
future  words.  "  All  my  lands'*  equally  mean  "  all  the  lands 
of  which  I  am  seised.''     The  will  is  to  be  read  as  if  it 
had  been  made  immediately  before  his  death ;  if  so,  tb^e 
words  mean,  all  the  lands  of  which  the  testator  was  then 
seised.     It  will,  however,  perhaps,  be  said  also  that  the 
codicil  does  not  revive  the  will:   that  by  the  devise  iu 
the  codicil  of  ''all  my  messuages  &c.  situate   at  Great 
Bowden  &c.,   and  described  in  and  devised  by  my  said 
will,"  the  testator  meant  the  lands  so  described,  and  no 
other.     But  the  word  "described"  cannot  apply  to  the 
devise  to  the  lessor  of  the  plaintiif,  which  is  a  mere  ge* 
neral  devise  of  all  the  testator's  lands  in  Great  Bowden ; 
but  it  may  be  applied  to  the  other  devises,  in  which  cer- 
tain lauds  are  specifically  mentioned.     It  is  plain  that  the 
testator  did  not  intend  to  die  intestate  as  to  any  part 
of  his  property.     Yamold  v.  JValiis  (a)  is  an  authority  for 
the  plaintiff.     Again,  it  may  be  argued,  that  the  appoint- 
ment of  a  new  trustee  was  the  sole  purpose  of  the  repub- 
lication by  the  codicil,  and  that  it  extends  no  further.    But 
the  codicil  contains  a  recital  of  all  the  devises  in  the  will ; 
and  it  is  declared,  in  the  commencement,  that  it  is  to  be 
taken  as  part  of  the  will,  and,  in  the  conclusion,  that  the 
will  is  in  all  other  respects  ratified  and  confirmed. 

Erie,  contra. — ^The  rule  of  law  formerly  laid  down  as  to 
the  operation  of  a  codicil  on  property  purchased  between 
the  date  of  the  will  and  the  codicil,  is  applicable  here. 
The  codicil  operates  as  a  republication  of  the  will;  but 
whether  the  after-purchased  property  passes  or  not,  de- 
pends on  the  terms  of  the  instrument.     Here,  no  doubt^ 

(«)  4  You.  &  Coll.  160. 
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the  codicil  is  to  be  construed  as  a  republication  of  the  vill  JSxeh.qfPieat, 
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at  the  period  of  the  testator's  deaths  and  as  passing  the 

property  in  question,  unless  a  contrary  intention  appears. 
On  this  point  it  is  to  be  observed,  in  the  first  place,  that 
the  words  of  the  codicil  are  expressly  limited  to  the  lands 
described  in  and  devised  bj  the  will.  Its  object  is  merely  to 
cause  the  lands  mentioned  in  the  will  to  pass  to  Carmichael 
jointly  with  the  other  trustees ;  and  it  is  submitted  that  it 
has  that  effect  and  no  other.  The  will  is  revived  only  to 
the  extent  to  which  the  codicil  was  intended  to  operate ; 
viz.  for  the  defined  and  limited  purpose  of  reading  the 
vrill  as  if  CarmichaeFs  name  had  been  originally  intro- 
duced into  it  as  a  trustee.  It  is  no  republication  for  the 
purpose  of  the  24th  section  of  the  new  statute.  [Lord 
Abinger,  C.  B. — Is  it  not  the  same  thing  as  if  the  testator 
had  re-inserted  in  the  codicil  all  the  words  of  the  will?] 
The  restriction  put  upon  that  rule  of  interpretation,  in 
the  case  of  the  Countess  of  Strathmore  v.  Bowes  {a),  where 
the  codicil  is  executed  for  a  limited  purpose,  is  applicable 
here.  There  the  testator,  by  his  will,  devised  all  his  free- 
hold and  copyhold  estates  in  trust  for  certain  purposes, 
and  afterwards  purchased  other  lands,  and  then  made  a 
codicil,  whereby,  after  reciting  that  he  had  devised  all  his 
freehold  and  copyhold  estates  to  the  trustees  named,  he 
revoked  the  same  so  far  as  related  to  two  of  those  trus- 
tees,  and  devised  his  said  lands  &c.  to  the  other  trustees 
upon  the  same  trusts,  and  concluded  with  declaring  the 
codicil  to  be  part  of  his  will.  It  was  held,  that  such  a  re- 
publication of  the  will  did  not  operate  to  pass  the  after- 
purchased  lands.  [Lord  Abinger,  C.  B. — Here  the  testa- 
tor says,  that  in  all  other  respects  he  ratifies  and  confirms 
the  will.]  But  the  purpose  of  the  codicil  is  merely  the 
limited  one  of  so  reading  the  will  as  if  the  name  of  the 
new  trustee  had  originally  been  contai  ned  in  it.  In  Hughes 
V.  Turner  (6),  also,  the  purpose  of  the  codicil  being  merely 

(a)  7  T.  R.  482  ;  S.  C.  in  error,  (6)  3  Myl.  &  K.  666. 

Bouea  v.  Boue.ff  2  Boa.  &  P.  500. 
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Bxeh.qfPlea9^  to  replace  a  deceased  trastee,  the  corpus  of  the  devise  was 
^^  '  .  held  not  to  be  altered,  Moneypenny  v.  Bristaw  {a)  is  an 
authority  to  the  same  effect.  In  Doe  d.  Ryatt  y.  Bell  {6),  a 
devise  of  "  all  my  copyhold  estates  situate  in  H.,  and  whid 
I  became  entitled  to  on  the  decease  of  my  father/'  was 
held  not  to  pass  copyhold  estates  which  the  devisor's  father 
had  surrendered  to  him  in  his  lifetime,  though  the  father 
retained  possession  of  them  till  bis  death,  which  was  before 
the  date  of  the  will ;  there  being  no  other  copyholds  of  the 
devisor  answering  the  description  in  the  will.  Ashley  v. 
Waugh  (c)  is  strongly  in  point.  There,  the  testator,  having 
made  a  general  devise  of  his  real  estates  by  a  will  made  in 
1829  by  a  codicil  made  in  1833,  substituted  another  trustee 
thereof  in  the  place  of  one  of  those  named  in  the  will ;  and 
it  was  held  by  Lord  Chancellor  Cottenham,  that  the  codicil 
was  not  such  a  republication  as  to  pass  after-purchased  pro- 
perty. In  Smith  v.  Dearmer  (rf),  the  testator,  by  his  will,  spe- 
cifically devised  an  estate  to  his  wife,  and  also  (after  certain 
bequests)  devised  to  her  all  other  his  real  estates  not  there- 
inbefore otherwise  disposed  of.  By  a  codicil,  after  reciting 
the  devises  to  his  wife,  the  testator,  in  case  she  should  die 
before  him,  devised  all  his  said  estates  to  trustees  on  certain 
trusts.  It  was  held,  that  the  will  was  not  republished  by 
the  codicil,  so  as  to  pass  estates  purchased  between  the 
dates  of  the  will  and  the  codicil.  In  all  these  cases,  the 
purpose  of  the  republication  being  a  limited  one,  its  effect 
was  equally  limited.  In  Yamold  v.  fVallia,  there  were  no 
restrictive  words  at  all. 

Kelly,  in  reply. — ^This  will  contains  no  residuary  clause, 
so  that,  no  doubt,  the  estates  specifically  devised  were  all 
the  testator  then  possessed.  The  words  ''  described  in  and 
devised  by,''  in  the  codicil,  are  to  be  construed  reddendo 
singula  singulis ;  part  of  the  estates  are  described  by  name 


(a)  2  Rus8.  &  M.  117.  (c)  4  Jurist,  572. 

lb)  8  T.  R.  579.  (d)  3  Y.  &  J.  278. 
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in  the  will.    The  general  words  at  the  end  of  the  codicil  Bjfeh,  of  Pleat, 
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are,  of  themselves^  sufficient  to  make  it  a  republication  of 
the  will  for  all  purposes.  All  the  cases  cited  on  the  other 
aide  di£Fered  from  the  present  in  two  material  respects.  In 
all  of  them  there  was  an  express  reference  to  the  particu- 
lar lands  mentioned  in  the  will;  and  in  none  of  them  were 
there  general  words  of  confirmation  and  republication. 
In  JTie  Countess  of  Strathmore  v.  Bowes y  Lord  Kenyon  ex- 
pressed a  clear  opinion,  that  a  codicil  confirming  the  will 
generally  would  pass  after-acquired  property.  The  effect 
is,  that  the  testator  then  makes  a  new  will,  in  the  same 
terms  as  the  original  one,  with  the  exception  of  the  single 
alteration  introduced  by  the  codicil,  which  new  will,  before 
the  recent  statute,  would  have  passed  property  acquired 
after  the  date  of  the  will  and  before  that  of  the  codicil, 
and  now,  by  the  operation  of  the  statute,  will  pass  property 
acquired  at  any  time  before  the  death.  Unless  the  ope- 
ration of  the  codicil  be  restrained  by  clear  words,  such 
ought  to  be  its  construction.  The  object  of  the  devise  only 
is  changed ;  in  all  other  respects  the  testator  declares  his 
intention  that  the  words  of  his  will  shall  stand,  and  makes 
them  part  of  a  new  will,  transferred  by  the  republication 

to  the  date  of  the  codicil. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Parke,  B. — The  question  in  this  case  arises  upon  a 
special  verdict,  and  was  argued  before  my  Lord  Abrnger^ 
Barons  Alderson,  Gumey,  and  myself,  during  the  last 
term.  The  only  material  facts  to  be  considered  are  these : 
— Mr.  John  Neal,  on  the  20th  February,  1837,  being  then 
seised  of  lands  in  Great  Bowden,  in  the  county  of  Leices- 
ter, made  his  will,  duly  executed,  and  devised,  inter  alia, 
all  the  lands  of  which  he  was  seised  in  possession  or  rever- 
sion, in  Great  Bowden,  to  two  trustees,  and  their  heirs, 
to  the  use  of  the  lessor  of  the  plaintiff  for  life,  with  divers 


€00  CASES    IN    THE    EXCHEQUER^ 

Exck.  (if  Pleat,  remainders  over.     Many  other  lands  were  devised  to  the 
1844 

same  trustees  for  other  uses^  and  pecuniary  legacies  giyen 

to  them.  Afterwards,  on  the  21st  of  July,  1838,  which 
was  after  the  New  Will  Act  came  into  operation,  Mr.  Neal 
made  a  codicil,  duly  attested,  referring  to  his  will^  and  ap- 
pointing Mr.  John  Carmichael  an  additional  tmstee  and 
executor.  The  testator  died  in  1842,  having,  after  the 
execution  of  the  codicil,  purchased,  and  had  conveyed 
to  himself  in  fee,  two  other  estates  in  Great  Bowden,  of 
which  he  died  seised  in  fee- simple.  The  lessor  of  the 
plaintiff  claims  an  estate  for  life  in  these  estates,  as  hav- 
ing passed  to  him  by  the  will,  as  republished  by  the  co- 
diciL  The  defendants,  who  are  the  heirs-at-law,  contend 
that  they  did  not  so  pass,  and  that  is  the  only  question  in 
the  cause. 

It  cannot  be  disputed,  that  the  codicil,  being  duly  ere* 
cuted,  operated  as  a  republication  of  the  will;  it  is  also 
clear  that  the  will,  so  republished  by  the  codicil,  and  al- 
tered by  it,  together  with  that  codicil,  constituted  a  new 
will  of  the  date  of  the  codicil,  and  such  new  will,  having 
been  so  executed  since  the  New  Will  Act  (a)  came  into 
operation,  must,  by  sect.  24  of  that  act,  be  construed, 
'^  with  reference  to  the  real  estate  comprised  in  it,  to  speak 
and  take  effect  as  if  it  had  been  executed  immediately  be- 
fore the  death  of  the  testator,  unless  a  contrary  intention 
should  appear  by  the  will.'* 

The  question,  therefore,  becomes  one  of  construction^ 
and  is  simply  this,  whether  the  will  and  codicil  together 
pass  only  such  estates  in  Great  Bowden  as  were  devised  by 
the  will ;  or  such  estates  in  that  place  as  the  testator  had 
at  the  time  of  his  death.  To  decide  this  question,  it  be- 
comes necessary  to  consider  the  whole  of  the  codicil.  It 
is  as  follows: — [His  lordship  stated  the  substance  of  it.] 
If  the  codicil  had  contained  nothing  but  the  devise  of  all 
his  lands  in  Great  Bowden,  &c.,  *'  and  described  in  and  de- 

(fl)  1  Vict.  c.  2fi. 
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vised  by  the  recited  will,"  to  Carmichael  as  an  additional  JB*c*.  of  Pleats 
trustee,  we  should  have  pfobably  thought  that  the  case 
fell  within  the  authority  of  Botces  v.  Bowes  (a),  Hughes  v. 
Turner  (b),  Moneypenny  v.  Bristow  (c),  and  Ashley  v.  fVaugh, 
cor.  Lord  Cottenhatn,  and  concluded  that  the  testator  meant 
only  to  pass  the  same  property  to  the  three  trustees  which 
he  had  before  given  to  the  two ;  and,  consequently,  that 
the  after-acquired  estates  would  descend  to  the  defendants 
as  heirs-at-law.  But  the  codicil  does  not  stop  there.  The 
testator  goes  on  to  direct  and  declare  that  his  will  shall  be 
read  and  construed  in  the  same  manner,  and  shall  have  the 
same  operation  and  effect  in  all  respects,  as  if  Carmichael 
had  been  named  and  appointed  a  trustee,  together  with, 
and  in  addition  to,  the  two  other  trustees,  throughout  his 
will ;  and  he  gives  to  Carmichael  the  same  legacy  of  £100 
that  he  had  given  to  his  other  trustees,  and  '^  in  all  oificr 
respects  he  ratifies  and  confirms  his  said  wilV^  The  ques- 
tion in  the  case  turns  upon  the  meaning  of  these  last 
words,  which  did  not  occur  in  any  of  the  cases  which  are 
above  cited. 

It  appears  to  us,  that  the  true  construction  of  those 
words,  following  immediately  after  the  directions  he  has 
given  for  altering  his  last  will,  by  introducing  the  name 
of  Cacrmichael,  is,  that  the  testator  thereby  ratifies  and 
confirms  his  will  in  all  other  respects  than  those  in  which 
he  had  altered  it  by  the  previous  provisions  in  this  codicil ; 
and,  consequently,  that  he  may  be  considered  as  having 
made  a  new  will,  of  the  date  of  the  codicil,  exactly  the 
same  as  the  old  will,  with  the  alterations  contained  in  the 
codicil.  Such  a  will  would  contain  a  devise  of  all  the  lands 
of  which  he  was  seised  or  possessed  in  Great  Bowden  to 
the  three  trustees  instead  of  the  two,  to  the  use  of  James 
York,  the  lessor  of  the  plaintiff,  for  life;  and  then,  this  will 


(a)  7  T.  R.  482;  2  Boa.  &  P.  (h)  3  Myl.&  K.666. 

500.  (c)  2  Ru88.  &  M.  117. 
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Mgtck,^Pi0M$,  being  constraed  as  speaking,  with  respect  to  tlie  lands  in 

-     Great  Bowden^  as  if  it  were  executed  immediately  before 

^*         the  testator's  death,  would  pass  the  property  parchaaed 

Y<mK        after  the  codicil,  and  gire  to  the  lessor  of  the  plaintiff  an 

Walkbe.     estate  for  life ;  and  for  these  reasons,  we  are  of  opini<m 

that  our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Pgl,^2.  VONHOLLEM   V.   XnOWLES. 

The  dedaratioii  A  SSUMPSIT.— The  declaration  stated,  that  the  defend- 

wu  agreed  be-  ^^^  ^^^  possessed  of  a  Certain  messuage,  &c.,  and  that  it 

*UUntiffwid  ^**  agreed  between  the  plaintiff  and  the  defendant^  that 

the  defenduit,  the  plaintiff  should  purchase  of  the  defendant  a  certain 

tiff  should  pur-  house  and  shop  fixtures,  in  the  said  agreement  mentioned, 

defen<bint^.  ^^^  ^^^  ®^°^  ^^  £150;  that  the  defendant  should  grant, 

*h"  ^fi'ta  "**  *^^  ^^^  plaintiff  should  take,  a  lease  of  the  said  messuage 

spedfted  in  a  at  the  rent  of  £60,  for  the  term  of  twenty-one  years;  that 

tory,  for  £150 1  the  plaintiff  tendered  to  the  defendant,  to  be  executed  by 

shouid^^paid  ^^®  defendant,  an  instrument  in  writing  in  the  form  of  a 

on  taking  poa-  |ease  from  the  defendant  to  the  plaintiff  of  the  said  mes- 

lesaion,  and  the 

remainder  of      suage,  which  instrument  was  in  all  respects  such  an  in- 

money'by  three  strument  as  would,  after  it  should  have  been  executed  by 

chaa^^'*^      the  defendant,  have  become  such  a  lease  as  was  so  agreed 

the  defendant     to  be  granted  by  the  defendant  to  the  plaintiff.     Breach, 

and  the  plaintiff  that  the  defendant  had  not  granted  or  executed  to  the 

leue  of^e'  *    plaintiff  any  such  lease  as  he  so  agreed  to  grant. 

measuage  for 

twenty-one  Tears,  at  the  rent  of  jf  60.  The  declaration  then  averred,  that  the  plaintiff  tendered 
to  the  defendant  for  execntion  an  inatmment  in  the  form  of  a  leaae,  which,  after  it  should  have  been 
executed  by  the  defendant,  wonld  have  become  anch  a  leaae  as  was  lo  agreed  to  be  granted  by  the 
defendant  to  the  plaintiff.  The  defendant  traversed  this  averment.  The  indenture  tendered  by 
the  plaintiff  stated,  that,  as  well  in  consideration  of  the  som  of  j^  150  paid  by  the  plaintiff  to  thie 
defendant,  as  of  the  yearly  rent,  covenants,  &c.,  the  defendant  had  demised  and  leased  all  that 
messuage,  &c. : — Heid,  that  the  consideration  was  not  truly  stated,  and  therefore  that  the  in- 
strument was  not  such  a  lease  as  was  agreed  to  be  granted  by  the  defendant  to  the  plaintiff. 
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Third  plea,  that  the  said  instrument  in  writing,  when  Rinh.ifPUm^ 

.  1844 

80  tendered  to  be  executed  as  aforesaid,  was  not  in  all  re-  - 

spects  such  an  instrument  as  would,  after  it  should  have    Vonhoi.l«n 
been  executed  by  the  defendant,  have  become  such  a  lease      Kkowlm. 
as  was  agreed  to  be  granted  by  the  defendant  to  the 
plaintiff. 

At  the  trial  before  Rolfej  B.,  at  the  Westminster  Sit- 
tings, in  last  Michaelmas  Term,  the  following  facts  ap- 
peared. The  plaintiff  agreed  to  take  a  certain  house  and 
premises  from  the  defendant,  under  the  following  written 
agreement : — '^  By  memorandum  of  agreement,  the  14th 
of  May,  1842,  between  Charles  Knowles  of  the  first  part, 
and  John  Yonhollen  of  the  other  part,  Charles  Knowles 
agrees  to  sell,  and  John  Yonhollen  agrees  to  purchase,  the 
house  and  shop  fixtures  specified  in  the  inventory,  for  the 
sum  of  £150;  the  stock  in  trade  to  be  taken  at  a  fair 
valuation,  at  the  joint  expense  of  the  said  parties.  And  it 
is  further  agreed,  that  the  sum  of  £125  shall  be  paid  on 
taking  possession,  and  the  remainder  of  the  purchase- 
money  by  three  bills  of  acceptance  drawn  for  equal  a- 
mounts,  at  two,  four,  and  six  months  from  that  date.  And 
it  is  further  agreed,  that  the  purchase  shall  be  completed 
and  possession  given  on  Wednesday  next,  the  25th  day  of 
May,  up  to  which  date  the  said  Charles  Knowles  agrees  to 
pay  all  rates,  taxes,  and  gas.  And  it  is  further  agreed, 
that  the  said  Charles  Knowles  shall  grant,  and  the  said 
John  Yonhollen  take,  a  lease  of  the  aforesaid  house,  con- 
taining all  the  covenants  of  the  original  lease,  at  the  clear 
yearly  rental  of  £60,  for  the  term  of  twenty-one  years, 
from  Midsummer  day  next,  up  to  which  date  the  said 
John  Yonhollen  is  to  pay  rent  at  the  rate  of  £60  per  an- 
num, and  subsequently  the  rent  to  be  payable  on  the  four 
regular  quarter  days. 

(Signed)         ''  Charles  Knowles. 
"  John  Yonhollen." 
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Fjfek.itf  Pleat,      "Memorandum:   Mr.  VonhoUen  has  paid  me  £10  in 

"IQAA 

'  .    part  of  payment  of  the  purchase-monej. 
YowHOLLSN  "  P.  Broad/' 


Knowlsi. 


The  plaintiff  accordingly  tendered  to  the  defendant  for 
execution  a  lease,  which  stated  as  follows :  "  This  inden- 
ture witnesseth  that,  as  well  for  and  in  consideration  of  the 
sum  of  £150,  of  lawful  money  of  Oreat  Britain,  to  the  said 
Charles  Knowles  in  hand  well  and  truly  paid  by  the  said 
John  Yonhollen,  at  or  immediately  before  the  execution 
hereof,  (the  receipt  whereof  is  hereby  acknowledged),  as 
also  for  and  in  consideration  of  the  yearly  rents,  covenants, 
and  agreements  hereinafter  reserved  and  contained  on  the 
part  of  the  said  John  Vonhollen,  his  executors,  &c.,  to  be 
paid  and  performed,  he,  the  said  Charles  Knowles,  hath 
demised  and  leased  all  that  messuage/'  &c. 

For  the  defendant,  it  was  objected,  that  this  was  not 
such  a  lease  as  the  defendant  was  bound  to  execute,  inas- 
much as  by  executing  it  he  would  be  acknowledging, 
under  his  hand  and  seal,  that  the  £150  was  received  by 
him  for  granting  the  lease,  and  not  for  the  fixtures;  so 
that,  if  the  plaintiff  were  evicted  by  title  paramount,  and 
afterwards  brought  an  action  against  the  present  defend- 
ant, he  would  be  entitled  to  recover  from  him  the  £150, 
and  also  to  retain  the  fixtures.  The  learned  Judge  re- 
served the  point,  and  the  plaintiff  having  obtained  a  ver- 
dict, he  gave  the  defendant  leave  to  move  to  enter  a 
verdict  for  him.  Humfrey  having  obtained  a  rule  accord- 
ingly, 

Erie  and  Matthews  shewed  cause. — ^The  lease  tendered 
by  the  plaintiff  was  such  a  lease  as  the  agreement  con- 
templated, and  the  defendant  was  bound  to  execute.  The 
consideration  is  truly  stated,  for  it  was  never  contemplated 
that  the  house  should  be  taken,  and  the  fixtures  should  be 
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taken  as  a  separate  and  independent  bargain.  Therefore  B*eh,o/ Pleat, 
there  is  no  objection  to  the  form  of  the  lease.  If  the  Court  .  y' 
look  to  the  agreement^  it  is  clear  that  the  plaintiff  never 
could  have  agreed  to  have  the  lease  but  for  the  house  and 
fixtures.  But  the  defendant  would  not,  by  executing  this 
lease,  be  estopped  from  shewing  that  the  £150  was  paid 
for  the  purchase  of  the  fixtures  only,  and  not  for  the  grant 
of  the  lease.  [Parte,  B. — If  he  executes  this  leasee  it  will 
preclude  him  from  denying  that  the  value  of  the  lease  was 
£150.]  It  is  submitted  that  he  might  deny  it,  with  perfect 
consistency  with  this  deed.  In  Rex  v.  Scammonden  (a),  the 
consideration  expressed  in  the  deed  was  £28,  but  parol  evi* 
deuce  was  admitted  to  prove  that  £30  was  the  real  con- 
sideration. That  case  is  not  distinguishable  from  the  pre- 
sent. Here  the  defendant  was  at  perfect  liberty  to  shew  that 
the  lease  was  not  the  sole  consideration  for  the  £150.  The 
same  appears  from  Rex  v.  Laindon  {b),  and  Fhill.  on  Ev.  761, 
ed.  1 838.  The  defendant  would  not,  therefore,  be  estopped 
by  executing  the  lease  tendered.  The  plaintiff  was  bound 
by  the  Stamp  Act  to  put  the  pecuniary  consideration  for 
the  lease  on  the  face  of  the  instrument. 

Humfrey  and  Pearson,  in  support  of  the  rule,  were  stopped 
by  the  Court. 

Aldebson,  B. — I  am  of  opinion  that  this  rule  ought 
to  be  made  absolute.  Although  the  objection  taken  by 
the  defendant  is  one  that  deserves  but  little  favour,  it 
seems  to  me  that  it  must  necessarily  prevail.  The  plaintiff, 
being  bound  to  tender  a  lease  in  conformity  with  a  certain 
agreement,  has  tendered  one,  which  states  that  the  sum  of 
£150,  which,  by  the  agreement,  was  to  be  paid  for  fixtures, 
was  to  be  paid  as  a  consideration  for  the  lease  itself.  Now, 
supposing  this  recital  not  to  operate  as  an  estoppel  upon  the 

(a)  3  T.  R.  474.  '  (6)  8  T.  R.  371. 
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Mateh*ofPkM»t  defendant^  in  case  an  action  were  brought  against  him  by 
-  the  present  plaintiff^  still  it  would  place  him  in  a  different 
VoNHOLLBN  situatiou  from  that  in  which  he  now  stands,  as  it  would 
Knowlbs.  afford  prim&  facie  evidence  against  him,  which  he  would 
hare  to  rebut  by  means  of  witnesses,  or  by  the  production 
of  the  agreement ;  the  lease  would,  therefore,  be  evidence 
against  him,  although  perhaps  not  conclusive.  If,  indeed, 
the  agreement  were  capable  of  Mr.  Matthews's  construc- 
tion, namely,  that  the  fixtures  were  intended  to  be  demised, 
the  lease  would  be  in  conformity  with  it ;  but  that  is  not 
the  case.  The  agreement  was  for  the  sale  of  the  fixtures 
belonging  to  the  house  and  shop,  the  stock  in  trade  to  be 
taken  at  a  fair  valuation.  The  agreement  then  states,  that 
the  sum  of  £1 25  is  to  be  paid  on  taking  possession,  and  the 
remainder  by  bills  at  certain  dates.  It  then  further  stipu- 
lates, that  Enowles  shall  grant,  andVonhoUen  take,  a  lease 
of  the  aforesaid  house  &c.  This  shews  that  the  sum  of 
£150  is  to  be  paid  for  the  fixtures,  and  that  the  words 
"  house  and  shop  fixtures ''  mean,  not  the  house  together 
with  the  shop  fixtures,  but  the  fixtures  belonging  to  both  the 
house  and  shop.  The  plaintiff  was,  therefore,  bound  to  ten- 
der a  lease  which  should  state  the  transaction  truly,  and  he 
failed  to  do  this  when  he  represented,  on  the  face  of  the 
instrument  tendered,  that  the  £150  was  paid  for  the  lease. 
He  would  have  been  right  if  he  had  stated  the  £150  to  be 
the  payment  for  the  fixtures,  and  the  £60  for  the  rent.  In 
such  a  case  the  plaintiff  would  have  been  bound  to  execute 
the  lease ;  as  it  is,  the  third  issue  must  be  entered  for  the 
defendant. 

Gurnet,  B.,  and  Rolpb,  B.,  concurred. 

Rule  absolute. 
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B»eh.  qfPkai, 
1844. 

EsDAiLE  and  Others  v.  Lund.  Feb.  6. 

UECLARATION  in  sci.  fa.,  reciting  a  judgment  obtain-  Qtuere,  wbe- 
ed  by  the  plaintiffs  against  the  public  officer  of  the  York-  objection*SiJ^ 
shire  Agricultural   and  Commercial  Banking  Company,  SJJ^btoSed*^ 
and  praying  execution  against  the  defendant,  as  one  of  the  JudgmeDt 
members  of  the  Company.  public  officer  of 

Flea  in  abatement,  that,  before  and  at  the  time  of  issu-  ^y,  haf  sued 
ing  the  writ  of  sci.  fa.  against  the  defendant,  the  plaintifGa  ^^^^  P™' 
had  elected  to  take  out  execution  against  the  defendant  wpante  con- 
and  six  other  persons,  members  of  the  company;  that,  in  sd.  fa.  against 
pursuance  of  such  election,  the  plaintiffs,  at  the  same  time,  Jnn^f^^ 
sued  out  seven  separate  writs  of  sci.  fe.  against  the  defen-  ™«mber8  of  the 

'^  t  1.  company  at  the 

dant  and  the  said  six  other  persons  3  that  proceedmgs  are  time  the  jadg- 

still  pending  on  all  the  said  writs ;  and  that  all  the  said  six  tained. 

persons  are  living,  and  within  the  jurisdiction.  Wherefore,  th^onjy  mod?' 

inasmuch  as  the  said  six  persons  are  not  joined  with  the  of  taking  mch 

,  •  an  objection  is, 

defendant  in  the  said  writ,  the  defendant  prays  that  the  by  plea  in 
said  writ  and  the  declaration  may  be  quashed.  MiothcT^t  is 

Demurrer,  and  joinder  in  demurrer.  pending,  and 

'  ^  a  plea  which 

states  that  se- 

Erle,  for  the  plaintiffs. — ^This  is  a  plea  in  abatement  for  writs  are  pend- 
the  non-joinder  of  other  persons,  members  of  the  banking  mStipMt/^'^ 
company,  against  whose  public  officer  the  plaintiffs  have      ^' "  not  ne- 
recovered  a  judgment.     The  plaintiffs  rely  on  the  case  of  mar  specially 
Fowler  v.  Rickerby  (a),  in  which  it  was  decided,  that  the  ^J^  i^^ict 
plea  in  abatement  for  non-joinder,  in  the  writ  of  sci.  fa,,  ^  abatement, 
was  virtually  taken  away  by  the  Banking  Act  (&).  To  give 
such  a  construction  to  the  statute  would  prevent  a  plain- 
tiff from  taking  out  several  concurrent  executions  against 
different  members  of  the  banking  company,  on  the  same 
judgment  against  their  public  officer,  and  would  be  pro- 


(a)  2  Man.  &  Gr.  760 ;  3  Scott,  N.  R.,  138.        (b)  7  Geo.  4^  e.  46. 
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Esch.  of  Pleas,  ductive  of  great  inconvenience ;  for  it  is  found  practically, 
that  when  several  are  included  in  the  same  sci.  fa.,  they 
sever  in  their  defences,  and  greatly  delay  plaintiffs  in  re- 
covering the  fruits  of  their  judgments.  In  Eardley  ▼. 
Law  (a),  lAttledale  J.,  says : — "  They  may  dispute  their 
having  heen  partners,  but  could  they  shew  that  there  are 
solvent  partners  who  might  have  been  proceeded  against?^' 
— That  is  directly  in  point. 

Fltzherbert,  for  the  defendant. — The  case  of  Fowler  v. 
Itickerby  is  not  in  the  least  degree  applicable  to  the  pre- 
sent. The  pleas  in  this  case  have  been  drawn  under  the 
sanction  of  the  more  recent  case  of  BosanqueiY.  Graham  {b). 
In  that  case,  whilst  a  sci.  fa.  was  pending  against  several 
members  of  the  bank,  a  fresh  sci.  fa.  was  issued  on  the  same 
judgment  against  two  other  members,  and  a  motion  was 
made  to  the  Court  of  Queen's  Bench  to  set  aside  the  lat- 
ter sci.  fa.  for  irregularity,  on  affidavits  which  alleged, 
amongst  other  grounds,  the  pendency  of  the  previous  sci. 
fa.;  and  it  was  contended  on  behalf  of  the  defendant,  that 
*'it  is  not  competent  to  a  party  to  issue  writs  of  sci.  fa.  from 
time  to  time ;  he  may  include  in  one  sci.  fa.  all  who  were 
shareholders  at  the  time  of  the  execution,  and  need  not  de- 
clare against  all,  but  only  against  those  whom  he  considers 
capable  of  paying  the  demand :  Fowler  v.  Rickerby,  But  he 
cannot,  after  sci.  fa.  against  selected  individuals,  sue  out 
other  writs  of  sci.  fa.  whilst  those  are  pending.'*  Coleridge^ 
J,,  says: — ''This  clearly  might  be  pleaded;  and  it  is  a 
point  upou  which  the  other  side  should  have  the  oppor- 
nity  of  taking  the  opinion  of  a  court  of  error.  There 
is  considerable  difficulty  in  it.*'  [Parke,  B. — ^All  that  is 
meant  by  the  learned  Judge  evidently  is,  that  the  proper 
mode  of  raising  the  objection,  if  it  be  one,  is  by  plea.] 
That  is  the  extent  to  which  the  defendant  relies  on  it,  and 

(a)  12  Ad.  &  £U.  811 ;  4  P.  &  D.  379.  {b)  7  Juriat,  831. 
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he  contends  that  it  is  contrary  to  all  the  analogies  and  Baceh.qfPi§ait 
principles  of  law,  that  a  plaintiff  should  have  the  power 
of  suing  out  several  independent  concurrent  writs  of  sci. 
fa.  on  the  same  judgment,  and  that  a  reference  to  section 
12  of  the  statute,  which  says  that  the  judgment  shall  have 
the  same  effect  as  if  such  judgment  had  been  recovered 
against  the  co-partnership,  shews  clearly  that  no  such 
anomaly  is  contemplated  in  its  enactments. 

The  plaintiffs  must  contend  that,  under  the  statute,  the 
judgment  against  the  public  officer  has  the  same  ^ect'  as 
if  it  were  a  separate  judgment  against  each  member,  and  a 
separate  judgment  against  each  two,  and  against  each 
greater  number  of  members,  and  a  joint  judgment  against 
all  the  members.  But  no  single  judgment  could,  according 
to  any  principles  recognized  by  the  law,  have  such  an  effect. 
A  joint  and  several  judgment  is  a  thing  which  could  not 
be  signed;  and  if  several  parties  were  to  give  a  joint  and 
several  warrant  of  attorney,  as  it  is  commonly  called,  which 
is,  in  fifiust,  a  warrant  of  attorney  authorizing  a  joint  judg- 
ment and  several  judgments  to  be  entered  up,  no  one  judg- 
ment could  be  entered  up  to  give  effect  to  such  a  warrant 
of  attorney,  nor  could  both  a  joint  judgment  and  a  several 
judgment  be  entered  on  such  a  warrant  of  attorney  against 
the  same  party ;  but  the  plaintiff  must,  at  his  election,  either 
enter  up  a  joint  judgment  or  several  judgments.  And  the 
reason  of  this  obviously  is,  that  it  is  contrary  to  the  first 
principles  of  law,  that  a  plaintiff  should  have  a  legalized 
and  recognized  right  to  have  several  concurrent  remedies 
against  different  parties  for  the  whole  of  the  same  demand. 
It  may  be  said,  that  it  is  every  day's  experience,  that  plain- 
tiffs in  fact 'have  such  a  power  conceded  to  them  in  the 
case  of  joint  and  several  promissory  notes,  or  bonds,  or  re- 
cognizances. But  there  is  a  clear  distinction  between 
those  rights  which  are  given  by  contract  between  the  par- 
ties, and  those  which  are  given  by  the  act  of  the  Court.  It 
would  be  in  vain  for  Courts  of  law  to  lay  down  as  a  princi- 
ple, that  only  one  action  should  be  pending  at  a  time  against 

VOL.   XII.  SB  M.W. 
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Bgeh.ofPUa»,  the  tereral  msken  of  a  joint  and  sereral  promissory  note, 
for  the  party  who  lends  his  monejr  requires  the  party 
who  borrows  to  give  soch  a  power;  it  is  often  reason- 
able that  the  lender  should  have  such  a  power,  and  the 
contracting  parties  fully  intend  that  he  should  have  it; 
therefore,  when  several  actions  are  brought  concurrently 
against  the  several  parties  to  a  joint  and  several  promissory 
note,  the  Courts  do  not  allow  a  plea  in  abatement,  which 
would  be  inconsistent  with  the  written  contract  of  the 
parties;  nor  do  they  interfere,  till  they  see  that  the  plain- 
tiff is  exacting  more  than  his  whole  demand.  But  when- 
ever they  see  that  the  plaintiff  is  receiving  more  than  the 
whole  amount  of  the  debt,  then  they  interfere  on  motion, 
and  by  the  exercise  of  an  equitable  jurisdiction,  relieve  the 
defendants  firom  the  consequences  of  the  position  in  which 
their  own  improvidence  had  placed  them.  But  there  is  no 
analogy  between  such  a  case,  and  that  of  a  Court,  by  ita 
judgment,  authorizing  a  party,  under  legal  process,  to  levy 
concurrently  for  the  whole  of  his  demand  against  several 
different  partners,  and  giving  the  defendants  no  protection 
but  by  an  appeal  to  the  equitable  jurisdiction  of  the  Court, 
to  restrain  the  plaintiff  from  making  an  unfair  use  of  the 
powers  which  the  Court  has  placed  in  his  hands.  Again, 
it  is  contrary  to  first  principles,  that  one  judgment  should 
be  allowed  to  branch  out  into  several  independent  suits : 
Ponton  V.  HaU  (a).  It  may  be  said  on  the  other  side,  that 
the  case  of  several  writs  of  sci.  fa.  against  the  various  ter- 
tenants  in  several  counties  is  an  instance  of  a  judgment 
branching  out  into  several  independent  suits ;  but,  even  in 
that  case,  each  ter-tenant  is  so  far  interested  that  he  is 
allowed  to  plead  that  a  ter-tenant  in  another  county  has 
not  been  summoned:  Prytine  v.  Sloughter  (&);  and  this,  not- 
withstanding 22  &  23  Car.  2,  c.  2,  enacting  that  an  ex- 
tent should  not  be  vitiated  by  the  omission  of  any  of 

(a)  2  Salk.  598.  (h)  2  Vent.  lOi. 
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the  tenements,  and  saving  the  remedy  for  contribution  B^eh.qfPieoi, 
against  persons  having  lands  extendible.  The  observa- 
tions in  the  notes  to  Jeffreson  v.  Morton  (a),  as  to  the  con- 
sequences of  a  ter-tenant  neglecting  to  avail  himself  of 
such  plea,  are  important  to  this  view  of  the  case.  [Alder- 
son,  B. — ^There  is  no  analogy  between  proceedings  against 
ter-tenants,  and  those  against  the  shareholders  after  a 
judgment  against  the  public  officer.]  The  defendant 
does  not  contend  that  there  is  any  such  analogy;  but  he 
says,  that,  as  a  general  rule  of  law,  one  joint  judgment 
cannot  be  allowed  to  branch  out  into  several  independent 
suits,  and  that — as  even  the  instance  of  ter-tenauts  in  seve- 
ral counties,  where,  from  the  necessity  of  the  case,  there 
must  be  several  writs,  is  not  an  exception  any  further 
than  that  necessity  requires— that  instance  ought  not  to 
be  allowed  as  any  argument  against  the  general  position 
for  which  the  defendant  contends.  The  case  of  Raynes  v, 
Jone8  (6)  shews  the  strictness  with  which  the  Courts  require 
writs  of  execution  to  follow  the  judgment ;  and  the  only 
sound  reason  which  can  be  assigned  for  maintaining  this 
exact  conformity  is,  to  prevent  needless  applications  founded 
on  affidavit  to  restrain  plaintiflfs  from  an  abuse  of  the  pro- 
cess of  the  Court,  and  to  insure  that  all  the  parties  inter- 
ested shall  be  brought  before  the  Court  when  such  appli* 
cations  are  unavoidable.  The  fact  that  the  Courts  require 
a  sci.  fa.  under  7  Geo.  4,  c.  46,  shews  that  they  are  not 
willing  to  introduce  any  anomaly  in  their  practice,  and  yet 
no  one  can  suppose  that  a  sci.  fa.  was  contemplated  by  the 
framers  of  that  statute.  Surely,  then,  it  would  be  incon- 
sistent  to  require  a  sci.  fa.,  in  order  to  prevent  the  neces- 
sity of  trying  by  affidavit  the  simple  question  whether 
the  defendant  was  one  of  the  partners,  and  yet  to  intro- 
duce the  necessity  of  trying  on  affidavit  the  conflicting 
rights  of  a  number  of  different  defendants  in  different 

(a)  2  Saund.  9  a.  (6)  9  M.  &  W.  104. 
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Bjfck.iffPleai,  independent  actions.  Practically,  executions  nnder  this 
statute  never  take  place  except  when  the  bank  itself 
has  become  insolvent^  and  when  this  is  the  case  each  dif- 
ferent shareholder  has  a  separate  interest  from  the  rest. 
Even  if  the  Court  is  willing  to  take  on  itself  the  adjust- 
ment of  the  conflicting  rights  of  different  defendants  in  a 
number  of  concurrent  sci.  fa.'s,  what  power  have  they  to 
bring  all  those  defendants  before  them, — what  power  to 
make  a  decision  in  one  action  binding  on  the  defendants 
in  the  others  ?  It  is  easy  for  the  Court  to  say,  we  will  take 
care  that  the  plaintiff  shall  not  exact  more  than  his  whole 
demand,  but  what  machinery  have  they  to  carry  such  a 
resolution  into  effect?  If  the  plaintiff  has  a  right  to  se- 
parate concurrent  sci.  fa's,  against  each  separate  partner,  he 
may  have  several  different  defendants  in  custody  at  the 
same  time,  on  ca.  sa.'s  in  several  different  actions  all  found- 
ed on  the  same  judgment,  and  he  dares  not  release  any  one 
without  receiving  from  him  the  whole  amount  of  his  debt, 
lest  it  should  be  held  to  operate  as  an  extiuguishment  of 
the  debt.  If  the  parties  come  before  the  Court  for  direc- 
tion under  these  circumstances,  what  order  can  it  make? 
If  any  one  defendant  refuses  to  be  bound  by  the  decision 
of  the  Court  on  motion,  in  what  manner  can  the  Court 
compel  him  to  be  so?  These  are  some  of  the  difficulties 
which  may  be  suggested,  and  the  simple  way  to  prevent 
them  is,  not  to  open  the  door  to  anomalies  unsupported 
either  by  the  practice  or  principles  of  the  law.  The  defend- 
ant contends  that  the  stat.  7  Geo.  4,  c.  46,  gives  the  same 
effect  to  a  judgment  against  the  public  officer  as  a  judg- 
ment against  the  whole  of  the  partners  would  have,  if  all 
were  named ;  that,  by  reason  of  the  names  of  the  partners 
not  appearing  on  the  record,  it  is  necessary  for  the  plaintiff 
to  issue  a  sci.  fa.  before  he  takes  out  execution,  and  that  to 
such  sd.  fa.  there  can  be  no  plea  in  abatement  for  the  non- 
joinder of  those  partners  against  whom  the  plaintiff  does 
not  elect  to  proceed,  but  that  the  partners  proceeded 
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against,  whether  many  or  few,  are  proceeded  against  ander  BMtk.  i^PUn, 
a  joint  judgment,  and  are  the  representatiyes  of  the  whole 
co-partnership ;  and  that,  although,  after  the  first  sci.  fa.  is 
returned,  if  it  has  been  ineffectual,  a  fresh  sci.  fa.  may  be 
issued  either  against  the  same  partners  or  others  without 
leave  of  the  Court,  yet  there  cannot  be  several  independent 
sci.  fa.'s  pending  at  the  same  time. 

And  if  the  defendant  be  right  in  this  construction  of 
the  statute,  then  the  case  of  Boyce  y.  Dmtglas  (a)  shews 
that  such  an  objection  may  properly  be  pleaded  in  abate- 
ment. The  sections  of  the  statute  on  which  the  defend- 
ant relies  to  establish  his  construction  of  the  statute,  are 
ss.  9,  12, 13,  and  14.  \Parke,  B. — ^If  the  plea  is  sustain- 
able at  all,  it  can  only  be  as  a  plea  of  another  action  pend- 
ing, and  then  it  is  bad  for  multiplicity,  for  it  relies  on 
six  different  writs  of  sci.  fa.,  all  of  which  it  alleges  to  be 
pending;  and  if  the  main  argument  is  good,  any  one  of  them 
would  be  sufficient  to  sustain  a  plea  in  abatement.]  The 
plea  is  not  specially  demurred  to  on  that  ground ;  besides 
which,  the  defendant  says,  in  the  beginning  of  the  plea, 
that  the  plaintiff  elected  to  proceed  against  the  seven,  and 
therefore  the  seven  ought  to  have  been  all  joined.  {Parke^ 
B. — ^The  statutes  of  Elizabeth  and  Anne,  respecting  special 
demurrers,  do  not  apply  to  pleas  in  abatement;  and  it  is 
nowhere  said  that  the  plaintiff  elected  to  proceed  against 
the  seven  jointly.]  As  the  point  is  new,  and  one  of  con- 
siderable importance,  perhaps  the  Court  would  permit  the 
defendant  to  amend  his  plea,  by  confining  it  to  one  of  the 
sci.  fa.'s. 

Parke,  B. — ^We  do  not  wish  to  be  understood  to  express 
any  opinion  on  the  subject  of  the  construction  of  the  sta- 
tute ;  if  we  had  to  decide  that  point,  the  argument  might, 
perhaps,  be  found  to  require  some  consideration ;  but  on 

{a)  1  Camp.  6]. 
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Bxeh.qfPUM,  that  point  we  express  no  opinion.  If,  however,  it  were 
assumed  that  seyeral  concurrent  writs  of  sci.  fa.  were  open 
to  objection,  still  this  demurrer  must  be  decided  for  the 
plaintiff,  on  account  of  the  defendant  having  set  forth  in  it 
six  writs  all  pending,  instead  of  relying  upon  one.  And 
as  this  is  a  dilatory  plea  after  a  judgment  recovered,  the 
Court  cannot  shew  it  any  favour,  and  will  not  give  the 
defendant  leave  to  amend.  Therefore  there  must  be  judg- 
ment for  the  plaintiff  of  respondeat  ouster. 

Judgment  of  respondeat  ouster. 


fglf^Q,  Thorne  v.  Jenkins. 

To  debt  on  UeBT  ou  bond. — The  defendant  craved  oyer  of  the 

tioned  to'^pftj  condition,  which  was,  that  the  bond  should  be  void,  ''if 

demand  "the  ^^^  defendant  should  well  and  truly  pay,  or  cause  to  be 

defendant  paid,  to  the  plaintiff,  £170  on  demand/'     Plea,  that  no 

pleaded  that  no   '^       '  ^  ^ 

demand  had       demand  had  been  made  before  the  commencement  of  the 

been  made  be-  ». 

fore  action.  '""• 

^^^^had         Replication,  that  there  had  been  such  a  demand,  con- 
been  such  a        eluding  to  the  country. 

elndingtothe         Special  demurrer,  assigning  for  cause,  that  the  replica- 
HM^lbtxttt    ^^^  ^^  informal,  inasmuch  as  it  did  not  assign  any  breach 
repUcation  waa    of  the  Condition ;  and  also  that  it  ought  to  have  concluded 
with  a  verification,  and  not  to  the  country. 

MerewetheVf  in  support  of  the  demurrer. — The  replica- 
tion is  bad.  There  could  be  no  cause  of  action  until  there 
had  been  a  demand  and  refusal.  The  case  is  similar  to 
that  of  Hayman  v.  Gerrard  (a),  which  was  an  action  of 
debt  on  bond,  conditioned  to  render  an  account  of  all  such 
sums  of  money  and  goods  as  were  due  and  belonged  to  one 

(a)  ]  Saund.  101. 
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William  Norrell  at  the  time  of  his  death. -which  should  in  Bxeh^o/PUat, 
any  way  come  to  the  defendant's  hands.  The  defendant  ^ 
pleaded^  that  no  goods  or  sums  of  money  came  to  his 
hands.  The  plaintiff  replied,  that  a  silver  bowl,  which  be- 
longed to  the  said  Norrell  at  the  time  of  his  death,  came 
to  the  hands^of  the  defendant,  concluding  with  a  yerifica- 
tion ;  and  on  demurrer,  it  was  adjudged  that  the  replica* 
tion  was  bad  for  not  assigning  a  breach,  viz.  that  the  de« 
fendant  did  not  make  a  dividend  or  pay  the  per  centage; 
but  that  the  conclusion,  with  an  averment,  was  proper. 
But,  in  a  note  at  the  end  of  the  case,  the  reporter  expresses 
an  opinion  that  the  replication  was  bad  for  the  conclu-* 
sion,  but  well  enough  for  the  other  point.  It  must  be  ad- 
mitted, however,  that  that  case  was  held  not  to  be  law  in 
Meredith  v.  Allen  [a).  [Parke^  B. — ^The  plea  admits  and 
excuses  a  non-performance,  and  it  is  sufficient  for  the  re- 
plication to  deny  that  excuse  in  all  cases,  except  in  the 
case  of  debt  on  bond  for  the  non-performance  of  an  award. 
The  defendant  says,  I  am  not  bound  to  pay  the  money,  be- 
cause there  is  a  condition  precedent  which  you  have  not 
complied  with,  namely,  the  making  a  demand.  The  repli- 
cation negatives  that,  and  properly  concludes  to  the  coun- 
try.] The  replication  does  not  say  that  the  defendant  did 
not  pay.  Might  not^the  defendant  have  rejoined  that  he 
did  pay  ? 

Pabke,  B. — ^No ;  that  would  be  a  departure  from  the 
plea.  The  replication  is  good,  and  our  judgment  must  be 
for  the  plaintiff. 

Aldebson,  B.,  concurred. 

Judgment  for  the  plaintiff. 

Montague  Smith  was  to  have  argued  for  the  plaintiff, 
(a)  Carth.115;  1  Salk.  138. 
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Feb.  6.  Bailey  and  Another  v.  Sweeting. 

To  an  action  of  JL/£BT^  hj  the  plaintiffs,  as  execatrixes  of  Betty  Bailey, 

nuMorj  Dote^  deceased,  on  a  promissory  note  for  the  sum  of  30/.  15».  Bd., 

^iS^mLnt''  ™^®  ^7  ^^  defendant,  payable  on  demand  to  the  said 

pittded,  ex.  B.  Bailey;  with  counts  for  interest  and  on  an  account  stated. 

ceptasto21/.  ^,  ,      ^      , 

9«.,  payment ;  Flea  to  the  further  maintenance  of  the  action,  except  as 

21/.  9«.,  pay.  ^^  ^^^  ^^^"^  <>f  ^l'*  ^'v  Parcel  &c.,  payment  to  the  plaintiffs, 

wm'intocSLrt  **  ©xecutrixes,  of  £200  in  satisfaction;  and  as  to  21/.  9^., 

and  that  bo  payment  of  that  sum  into  Court ;  and  that  ''the  defendant 

norer  was  in.  ••ii         ii*«i«*  ^ 

debted  to  the      ncvcr  was  indebted  to  the  plaintifis,  as  executrixes  as  afore- 
greatonL^^t  ^^^>  ^  ^  greater  amount  than  the  sum  of  21/.  9#.,  in  re- 

Uian  the  iiimof  gpect  of  the  said  sum  of  21i  9*.,  parcel  as  aforesaid;  and 
Zll.  9#*i  ui  re. 

ipect  of  the  that  the  plaintiffs,  as  executrixes  as  aforesaid,  have  not  sus- 

21/.  9«.,  paroei  taiued  damage  by  reason  of  the  detention  thereof  to  a 

tite  piafaftiffiT*  g'^^^^  amount  than  the  sum  of  sixpence.^' 
badnotraitain.       Special  demurrer,  assigning  for  causes  (amongst  others) 

reasonoftbe  that  the  plea  does  not  allege  that  the  defendant  brings 

thered^  to  a  ^^^  Court  the  damages  by  the  said  plea  admitted  to  have 

grwtCT  amount  jjggjj  sustained  by  the  plaintiffs,  as  executrixes  as  aforesaid, 

^d.i—Heid  or  offers  the  plaintiffs  any  means  of  obtaining  the  said 

demorrert^^  damages  without  further  prosecuting  and  maintaining  the 

"LJuS:?  said  action. 

with  the  form 

giTen  by  tiie  . 

raieof  T.T.,  Barstow,  iu  support  of  the  demurrer. — ^The  plea  admits 
that  the  plaintiffs  have  sustained  damage  beyond  the  sum 
paid  into  Court,  and  not  having  paid  the  amount  so  con- 
fessed into  Court,  the  defendant  is  not  entitled  to  say 
"  that  the  plaintiffs  ought  not  further  to  maintain  their 
action.^'  The  plea  is  a  departure  from  the  form  given  by 
the  rule  of  Trin.  Term,  1  Vict.  The  form  appears  to  have 
been  drawn  up  for  the  action  of  assumpsit,  but  the  de- 
fendant has  altered  it  to  suit  the  action  of  debt;  and 
as  in  debt  a  plaintiff  is  entitled  to  some  damages,- the 


ITict. 
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form  of  this  plea  is,  perhaps,  more  critically  correct  than  ^ch.  rfPi^oM, 
that  given  by  the  rule  of  Court.     But  supposing  that  to  be  - 

so,  and  that  the  defendant  is  warranted  in  departing  from       Bailby 
the  form  given  by  the  rule  of  Court,  he  should,  at  all     Swietino. 
events,  have  paid  the  sixpence  into  Court.    If  he  had  pur- 
sued the  form  given,  the  plaintiffs  could  not  have  com- 
plained ;  but  this  plea  tends  to  embarrass  the  pliuntiffs. 

Cowling,  contra. — The  plea  is  good.  The  allegation  as 
to  damage  may  be  rejected  as  surplusage.  The  plea  does 
not  profess  to  answer  the  damages,  but  the  debt  only,  as  is 
evident  from  the  commencement  of  it.  In  an  action  of 
debt  it  is  sufficient  to  answer  the  debt  itself.  In  Higgin» 
y.  Sargent  (a),  Holroyd,  J.  lays  down  the  rule,  that  what- 
ever satisfies  the  debt,  is  enough;  the  damages  are  merely 
collateral.  He  says,  "  The  action  of  debt  was  the  specific 
remedy  appropriated  by  the  common  law  for  the  recovery 
of  a  sum  certain.  Now,  in  that  action,  the  defendant  was 
summoned  to  render  the  debt,  or  shew  cause  why  he  did 
not  do  so.  The  payment  of  the  debt  satisfied  the  sum- 
mons, and  was  an  answer  to  the  action.''  [Parke,  B. — The 
allegation  that  the  plaintiffs  did  not  sustain  further  da- 
mage is  surplusage,  and  the  plea  would  perhaps  have  been 
good  without  that  allegation.]  The  averment  as  to  da- 
mage is  merely  surplusage ;  but  assuming  it  to  be  other- 
wise, the  proper  course  for  the  plaintiffs  was  to  have  signed 
judgment. 

Barstow,  in  reply. — The  plaintiffs  have  been  embarrassed 
by  this  mode  of  pleading.  They  could  not  take  issue  upon 
it,  otherwise  the  replication  would  have  been  double. 

Parke,  B. — The  Judges  took  the  trouble  to  draw  a  sta- 
tutory form,  which  answers  the  demand  in  substance,  and 

(a)  2  B.  &  Cr.  348;  3  D.  &  R.  613. 
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Exek.  (^Pien,  the  defendant  ought  to  have  panned  the  form  so  given, 

-     and  not  having  done  so,  I  think  the  plea  is  bad,  and  that 

Bailvt       the  defendant  had  better  amend.    The  plaintiffs  allege, 

Swmmna.     and  with  some  reason,  that  they  have  been  embarrassed  by 

this  mode  of  pleading. 

Aldebsom,  B. — This  plea  tends  to  embarrass  the  plain- 
tiffs. Suppose  they  wish  to  say  that  more  than  21/.  9s.  is 
due  to  them,  how  are  they  to  reply  to  this  plea  ?  What  ii 
the  use  of  an  act  fixing  the  form  to  be  drawn  np  by  the 
Judges,  if  it  is  not  to  be  adhered  to  ?  The  defendant  ought 
to  have  pursued  the  form  given  by  the  rule  of  Court,  and 
not  having  done  so,  he  must  pay  the  penalty  of  departing 
from  it. 

OuBNBT,  B.,  and  Rolfe,  B.,  concurred. 

Leave  to  the  defendant  to  amend;  otherwise 
judgment  for  the  plaintiffs. 


FS.  17.  Hill  and  Others,  Assignees  of  James  Knapton  and 
William  M'Kay,  Bankrupts,  v.  Smith,  Public  Officer, 
&c. 

A.  paid  to  a  Assumpsit  by  the  plaintiffs,  as  assignees  of  Messrs. 
pUSy  a  wm"  f  Kuaptou  and  M'Kay,  bankrupts,  against  the  defendant,  as 
money,  for  tho    QUO  of  the  pubUc  registered  officers  of  the  Leeds  and  West 

•pecinc  pnipoM 

of  proTidingfor  Biding  Banking  Company.     The  first  count  of  the  decla* 

change  for  tbat   ration  stated,  that  before  the  making  of  the  promise,  &c.j 

amount,  drawn 

by  A.  upon  the 

company's  London  bankera.   A.  waa  at  that  time  indebted  in  a  larger  amount  to  the  oompao^, 

who,  initead  of  applying  the  money  according  to  hit  inatnictions,  placed  it  to  the  credit  of  bii 

■oooont  with  them.   The  bill  waa  reftiaed  acceptance,  and  while  it  remained  onpaid  in  the  handi 

of  the  holder,  A.  became  bankrupt : —  Held,  that  his  aasigneea  were  entitled  to  recotcr  from  the 

company,  in  a  ipecial  action  of  aaiomprit,  the  whole  amount  of  the  bill. 
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and  before  the  bankraptcy,  to  wit,  on  the  4tb  day  of  Feb-  Bxeh.  ofPieM, 

1R44 

mary,  1843,  the  said  James  Enapton  and  William  M'Kay 
carried  on  trade  or  business  under  the  style  or  firm  of 
James  Enapton  &  Co.,  and  were  customers  of  and  dealt 
and  kept  an  account  with  the  said  co-partnership,  in  the 
way  of  their  trade  and  business  as  bankers ;  and  the  said 
co-partnership  then  employed  Messrs.  Williams,  Deacon, 
&  Co.  to  be,  and  they  then  were,  the  London  agents  and 
correspondents  of  the  said  banking  co-partnership ;  that 
before  making  the  said  promise,  the  said  James  Enapton 
and  William  M'Eay  had  accepted  a  certain  bill  of  ex- 
change drawn  by  one  George  Ogden  upon  them,  for  54/. 
15«.  6d.,  and  had,  by  their  acceptance,  made  the  same  pay- 
able in  London,  at  Messrs.  Williams,  Deacon,  &  Co.,  and 
had  delivered  the  same,  so  accepted,  to  the  said  Greorge 
Ogden,  and  the  said  biU,  at  the  time  of  making  the  said 
promise,  was  shortly  about  to  become  due  and  payable ; 
that  before  &c.,  the  said  James  Enapton  and  William 
M'Eay  had  made  and  drawn  two  other  bills  of  exchange, 
and  had  directed  the  sanie  to  Messrs.  Williams,  Deacon, 
&  Co.,  [describing  them — one  being  for  JEIOO,  payable  two 
months  after  date  to  Messrs.  Naylor  &  Grarside,  and  the 
other  for  285/.  10^.,  payable  at  the  same  date  to  Messrs. 
James  Wade,  Son,  &  Co.],  and  delivered  the  said  two 
last-mentioned  bills  respectively  to  the  said  parties  to 
whom  the  same  were  made  payable  as  aforesaid ;  of  all 
which  the  said  banking  company,  before  and  at  the  mak- 
ing of  the  said  promise,  had  notice ;  and  thereupon,  and 
before  the  said  James  Enapton  and  William  M'Eay  be- 
came bankrupt,  to  wit,  on  the  4th  February,  1843,  in 
consideration  of  the  premises,  and  that  the  said  James 
Enapton  and  William  M'Eay,  at  the  request  of  the  said 
banking  company,  had  then  paid  to  the  said  banking  com* 
pany,  and  the  said  banking  company  had  then  accepted 
and  received  from  the  said  James  Enapton  and  William 
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Bjnk.  qfpieoi,  M'Kav.  a  sum  of  jE440^  for  the  purpose  and  to  the  mtent 

1844 

-    that  the  said  banking  company  wonld  advise  and  cause  the 

Hill        gaid  Messrs.  Williams^  Deacon^  &  Co.  to  pay  and  retire^ 
Smitb.       when  due  and  payable^  the  said  bill  of  exchange  so  accept- 
ed, payable  at  Messrs.  Williams,  Deacon,  &  Co.'a,  as  afore- 
said, and  to  accept,  on  presentment  thereof,  the  said  two 
other  bills  so  directed  to  the  said  Messrs.  Williams,  Dea- 
con, &  Co. ;  and  then  had  also,  at  the  like  request,  pro- 
mised the  said  banking  company  to  pay  them  their  com- 
mission and  reward  for  such  advising  and  causing  to  pay 
and  retire  and  accept  as  aforesaid ;  the  said  banking  com- 
pany promised  the  said  James   Knapton  and  William 
M'Kay,  that  they  the  said  banking  company  would  advise 
and  cause  the  said  Messrs.  Williams,  Deacon,  &  Co.  to 
pay  and  retire,  when  due  and  payable,  the  said  bill  of  ex- 
change so  accepted,  payable  at  Messrs.  Williams,  Deacon, 
&;  Co.'s,  as  aforesaid,  and  to  so  accept,  on  presentment 
thereof,  the  said  two  other  bills  so  directed  to  the  said 
Messrs.  Williams,  Deacon,  &  Co.,  as  aforesaid.   Breach,  that 
although  the  said  bills  became  due  before  the  commence 
ment  of  this  suit,  and  the  said  first-mentioned  bill  was  pre- 
sented for  payment,  and  the  other  bills  for  acceptance,  at 
Messrs.  Williams,  Deacon  &Co.\  before  thebankruptcy,yet 
the  said  banking  company  did  not  nor  would  advise  or  cause 
the  said  Messrs.  Williams,  Deacon  &  Co.  to  pay  and  retire, 
when  due  and  payable,  the  said  bill  of  excl^ange  so  ac- 
cepted, payable  at  Messrs.  Williams,  Deacon,  &  Co's.,  as 
aforesaid,  or  to  accept,  on  presentment  thereof,  the  said  two 
other  bills  so  directed  to  the  said  Messrs.  Williams,  Deacon, 
&  Co.,  as  aforesaid ;  by  means  and  in  consequence  where- 
of, the  said  first-mentioned  bill  was  not  paid,  and  was  dis- 
honoured when  presented  for  payment ;  and  the  said  two 
other  bills  were  also  refused  acceptance,  and  were  dis- 
honoured when  presented  for  acceptance;  and  the  said 
James  Knapton  and  William  M'Eay  were  forced  and 
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obliged  to  pay  and  did  pay  the  several  sums  of  money  in  ^ch,  t^Pka*, 
the  said  several  bills  of  exchange  mentioned,  and  were  ^ 

damnified  in  the  way  of  their  trade  and  business  to  a  large         H'"* 
amount,  &C.  Smith. 

The  declaration  contained  also  counts  for  money  had  and 
received  by  the  banking  company  to  the  use  of  the  bank- 
rupts before  the  bankruptcy,  and  on  an  account  stated  with 
them  before  the  bankruptcy ;  and  for  money  had  and  re- 
ceived to  the  use  of,  and  on  an  account  stated  with,  the 
plaintiffs  as  assignees. 

The  defendant  pleaded,  first,  that  the  banking  company 
did  not  promise,  &c. ;  secondly,  to  the  second  and  third 
counts  of  the  declaration,  a  set-off  for  monies  due  from  the 
bankrupts,  before  the  issuing  of  the  fiat,  to  the  banking 
company,  for  money  lent,  money  paid,  money  had  and  re- 
ceived, and  on  an  account  stated ;  with  an  aTcrment  that 
the  company,  when  they  so  gave  credit  to  the  bankrupts, 
had  no  notice  of  a  prior  act  of  bankruptcy :  to  which 
there  was  a  replication  of  not  indebted. 

At  the  trial,  before  Alderson,  B.,  at  the  Middlesex  Sit- 
tings after  Michaelmas  Term,  it  was  admitted  that  the 
sums  mentioned  in  the  declaration,  amounting  together  to 
£440,  were  paid  by  the  bankrupts  before  their  bankruptcy, 
in  February  1843,  to  the  banking  company,  for  the  specific 
purpose  of  meeting  therewith  the  bankrupts^  acceptance 
for  54/.  15«.  6d.,  payable  at  Williams,  Deacon,  &  Co.'s,  the 
London  bankers  of  the  company,  and  providing  for  two 
other  bills  drawn  by  the  bankrupts  on  Williams,  Deacon, 
&  Co.,  in  favour  of  the  respective  parties  mentioned  in  the 
declaration,  the  amount  of  which  together  was  385/.  lOf. 
The  bankrupts  were  at  that  time  indebted  to  the  banking 
company  in  a  larger  amount  than  j£440,  and  the  company, 
instead  of  applying  the  money  according  to  the  instruc- 
tions of  the  bankrupts,  placed  it  to  the  credit  of  their 
banking  account.  The  consequence  was,  that  the  accept- 
ance for  54/.  15s,  6(/.,  which  had  been  given  in  payment  of 
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Exeh.ofPleai,  rent  dae  from  the  bankrapts,  was  dishonoured  when  due, 
and  the  amount  thereof  was  levied  by  distress  on  the  bank- 
rnpts'  goods :  the  other  two  bilb  were  also  refused  accept- 
ance^ and  remained  unpaid  in  the  hands  of  the  holders 
until  the  bankruptcy.  On  these  fSsu^ts,  the  learned  Jodge 
was  of  opinion  that  the  plaintiffs  were  clearly  entitled  to 
recover  the  54/.  lbs.  6d.,  as  the  bankrupts'  estate  was  un- 
doubtedly damnified  to  that  extent ;  but  he  was  disposed 
to  think  that  they  were  not  entitled  to  recover,  in  respect 
of  the  other  bills,  more  than  nominal  damages ;  because, 
supposing  the  ultimate  loss  to  the  bankrupts'  estate  to  be 
the  proper  measure  of  damages,  the  non-payment  of  those 
bills  produced  no  loss,  for  the  only  consequence  was,  that 
the  holders  of  the  bills  thereby  became  entitled  to  prove  for 
the  amount  under  the  fiat,  instead  of  the  banking  com- 
pany. His  Lordship,  therefore,  directed  a  verdict  tat 
54/L  15«.  6d.,  giving  the  plaintiffs  leave  to  increase  the  da^ 
mages  to  £440,  if  the  Court  should  be  of  opinion  that  they 
were  entitled  to  recover  the  whole. 

Kelly 9  in  Hilary  Term,  obtained  a  rule  nisi  accordingly; 
contending  that  the  assignees  were  entitled  to  recover,  for 
the  breach  of  contract  complained  of,  the  same  amount 
which  the  bankrupts  would  have  been  entitled  to  recover, 
if  they  had  sued  before  the  bankruptcy.   Against  this  rule 

Baines  and  EUis  shewed  cause  (February  5). — It  is  not 
denied  that  an  action  is  maintainable  by  the  assignees  of 
a  bankrupt  for  unliquidated  damages,  accrued  before  the 
bankruptcy,  for  non-performance  of  a  contract  made  with 
the  bankrupt:  Wright  v.  Fairfield  {a)-,  Thorpe  v.  Thorpe  (A): 
and  it  may  also  be  conceded,  that  the  plaintiffs  are  entitled, 
as  to  the  two  bills  in  question,  to  a  verdict  for  nominal  da- 
mages for  the  breach  of  duty,  according  to  the  doctrine  laid 

(a)  2  B.  &  Adol.  727.  (h)  3  B.  &  Adol.  580. 
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down  in  Marzetti  y.  Williams  (a),  and  that  class  of  cases ;  Breh,  o/Pieat, 

.  1844. 

although  there  might  perhaps  be  some  question  whether 

that  doctrine  be  applicable  to  assignees  of  a  bankrupt.  But 
the  measure  of  damages  recoverable  by  the  assignees  is  the 
injury  which  the  bankrupt's  estate  in  their  hands  has  sus- 
tained by  the  non-performance  of  the  contract :  it  is  that 
of  which  they  complain,  and  unless  they  prove  an  actual 
damnification  of  the  estate,  they  are  entitled  to  no  more 
than  nominal  damages.  No  such  injury  is  shewn  in  this 
case :  the  estate  now  in  the  hands  of  the  assignees  is  just 
the  same  in  amount  as  it  would  have  been  if  the  bank- 
ing company  had  performed  their  contract  and  paid  over 
the  money,  the  only  difference  being  that  the  two  bills 
have  been  proved  against  the  estate  by  other  parties,  in- 
stead of  by  the  company,  the  amount  proved  being  pre- 
cisely the  same.  It  would  be  different,  if  the  assignees 
could  disaffirm  the  contract,  and  put  the  money  to  a  differ- 
ent use;  but  by  bringing  this  action  they  affirm  the  con- 
tract; and  the  question  is,  what  have  the  assignees,  as 
trustees  for  the  whole  body  of  creditors,  lost  by  the  breach 
of  it?  It  will  be  argued  that  the  assignees  are  entitled 
to  recover  just  as  much  as  the  bankrupts  would  have  had  a 
right  to  recover  if  they  had  remained  solvent :  but  that  pro- 
position cannot  be  supported.  The  bankrupt  acts  do  not 
give  the  assignees,  eo  nomine,  a  right  to  bring  all  such  ac- 
tions as  the  bankrupt  might  have  brought;  that  is  only  a 
right  engrafted  by  the  Courts  upon  the  words  which  give 
them  the  estate  and  effects  of  the  bankrupt.  The  case  of 
Hancock  v.  Caffyn  {b)  shews  what  is  the  ground  on  which 
the  assignees'  right  of  action  is  established.  There  the  de- 
fendant, a  lessee  for  a  term  of  years,  had  underlet  the  pre- 
mises to  one  NichoUes,  and  received  rent  from  him ;  but 
neglecting  to  pay  the  rent  due  to  the  superior  landlord,  the 
latter  distrained  on  NichoUes,  who  subsequently  became 

(a)  1  B.  &  Adol.  415.  (6)  8  Bing.  359  ;  1  M.  &  Scott,  521. 
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SMek,qfPl€d»,  bankrapt;  and  it  was  held^  that  the  damage  incurred  by 
^  this  distress  was  an  injury  for  which  his  assignees  might 
Hill  sue.  Tmdal,  C.  J.^  says : — '^  The  third  objection  is^  that. 
Smith.  ^  tdl  events,  no  such  right  of  action  as  this  passes  to  an 
assignee  under  the  bankrupt  law.  Undoubtedly,  there  is 
a  large  class  of  actions  in  which,  though  an  action  lies  for 
the  bankrupt,  the  right  does  not  pass  to  his  assignees,  as 
for  injuries  to  person  or  reputation ;  but  we  should  not  give 
due  effect  to  the  statute,  if  we  were  to  hold,  that  a  right  did 
not  pass  arising  out  of  an  injury  which  has  lessened  the 
amount  of  the  fimd  belonging  to  the  creditors.*^  The  ground 
of  that  decision,  therefore,  was,  that  the  distress  was  an 
injury  to  the  estate,  by  lessening  the  amount  of  the  fund 
belonging  to  the  creditors.  [Alderson,  B. — If  the  party  do 
not  perform  his  contract,  then,  according  to  justice,  he 
ought  to  pay  back  the  money  to  him  from  whom  he  re- 
ceived it.  If  the  company  had  done  so  here,  the  bank- 
rupts would  have  had  it,  both  debts  remaining  unpaid,  and 
the  assignees  would  have  had  so  much  the  more  to  have 
paid  both  debts  with] .  The  declaration  does  not  complain 
of  the  not  paying  back,  but  of  the  breach  of  contract  in  not 
paying  the  money  over  to  Williams  &  Co.  Porter  v.  Vorley{a) 
is  a  strong  authority  for  the  proposition,  that  the  injury 
to  the  estate,  and  not  the  amount  which  the  bankrupt  him- 
self might  have  recovered,  is  the  measure  of  damages  in  an 
action  by  the  assignees.  There,  A.,  having  hired  a  car- 
riage from  B.,  let  it  to  C,  who  damaged  it  by  using  it  im- 
properly, and,  it  being  returned  so  damaged  to  A.,  he  sent  it 
to  B.,  who,  with  his  assent,  repaired  it.  A.  became  bank- 
rupt, and  B.  proved  under  the  commission  the  amount  due 
to  him  for  the  repairs.  A.'s  estate  not  having  paid  nor 
being  able  to  pay  any  dividend,  it  was  held  that  his  as- 
signees could  recover  nominal  damages  only  for  the  breach 
of  contract,  the  estate  not  having,  under  the  circumstances, 

(a)  9  BiDg.  93 ;  2  M.  &  Scott,  141. 
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been  actually  damnified.     IhuhU,  C.  J.,  there  says,  "As  Exek,  of  pieoi, 
to  the  question  of  damages,  if  the  bankrupt  before  his  '   ^ 

bankruptcy  had  done  the  necessary  repairs  himself,  or  had  Hill 
paid  for  them  when  done,  he  would  undoubtedly  have  been  Smith. 
entitled  to  the  whole  sum  which  was  laid  out ;  or  if  his 
estate  had  actually  paid,  or  had  been  proved  to  be  ever  likely 
to  pay,  any  part  of  the  amount  proved  against  it,  such  pro- 
portion would  have  been  the  measure  of  the  damages  sus- 
tained by  the  bankrupt's  estate."  In  Brewer  v.  Dew  (a) 
it  was  held,  that  a  right  of  action  in  trespass  for  seizing  and 
taking  the  plaintiff  *s  goods  under  the  false  claim  of  a  debt, 
whereby  the  plaintiff  was  annoyed  and  prejudiced  in  his 
business,  and  believed  by  his  customers  to  be  insolvent,  and 
certain  lodgers  left;  his  house,  did  not  pass  to  the  plaintiff's 
assignees  on  his  bankruptcy,  because  it  was  an  injury  for 
which  the  jury  might  give  vindictive  damages,  beyond  the 
mere  value  of  the  goods.  So,  in  Spence  v.  Rogers  (6),  a 
right  of  action  in  trespass  for  breaking  and  entering  the 
plaintiff's  house  and  garden,  and  making  a  great  noise  and 
disturbance  therein,  &c.,  whereby  the  plaintiff  and  his  fa- 
mily were  greatly  harassed,  disturbed,  and  annoyed  in  the 
peaceable  possession  of  his  dwelling-house,  was  held  not  to 
vest  in  the  assignees  on  his  bankruptcy.  There,  Wright  v. 
Fairfield  being  cited  as  an  authority,  that  the  assignees 
might  sue  for  unliquidated  damages  which  accrued  before 
the  bankruptcy  by  non-performance  of  a  contract,  Parke, 
B.,  says,  "  Because  that  was  part  of  the  personal  estate.  It 
was  a  contract  relating  to  personal  property,  and  the  action 
was  for  a  wrongful  act,  which  prevented  a  profit  from  coming 
to  the  assignees."  [Parke,  B. — ^A  writ  of  error  is  pending 
in  that  ca8e(c).]  Howard  v.  Crowiher  {d),  where  it  was 
held  that  a  right  of  action  for  the  seduction  of  a  servant  does 

(a    11  M.  &  W.  627.  firmed  by  the  Court  of  Exchequer 

(b)  Id.  191.  Chamber,  but  the  writ  of  error  haa 

(c)  The  judgment  of  the  Court  been  carried  to  Dom.  Proc. 
of  Exchequer  has  since  been  af-  (d)  8  M.  &  W.  601. 

VOL.  XII.  T  T  M.  W. 
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Mgeh.  t/  PiiM,  not  pass  to  the  assignees  of  the  master,  proceeds  on  ike  same 
^^^    principle.    Alderson,  B.,  there  says,  "  The  service,  for  the 
Hill        loss  of  which  this  action  is  brought,  is  of  more  vahe  to  one 
8m*ith.       than  to  another/'    [Parke,  B. — Here  the  bankrupts  might 
have  declared  specially,  and  so  defeated  the  set-off  and  re- 
covered the  full  amount.]     So  it  might  have  been  said  in 
Porter  v.  Vorley,  that,  if  the  bankrupt  had  sued,  he  wonld  ' 
have  got  the  full  amount  of  damages ;  but  the  transference 
from  the  bankrupt  to  his  assignees  changes  the  nature  of 
the  right.     When  they  come  to  claim  in  respect  of  the  m- 
jury  done  to  the  estate,  the  balance  is  struck  between  all 
parties.    It  is  the  same  as  if,  before  the  bankruptcy,  the 
bankrupts  had  sued  in  a  form  which  would  have  enabled 
the  banking  company  to  plead  their  set-off.     The  tech- 
nical difSculty  of  circuity  of  action  no  longer  exists.  A(- 
shanan  v.  Findlay  (a)    may  be  cited  for  the  defendant 
There  the  bankrupts,  before  their  bankruptcy,  had  remitted 
a  bill  to  the  defendants  in  London,  with  directions  to  get  it 
discounted  and  apply  the  proceeds  in  a  particular  way.  The 
defendants  did  not  get  the  bill  discounted,  but  received  the 
money  when  it  became  due,  before  which  time  the  bank- 
rupts had  stopped  payment,  and  desired  to  have  the  biUi 
returned  to  them  :  it  was  held,  that  their  assignees  were 
entitled  to  recover  the  amount,  as  money  had  and  reodved 
to  their  use.    But  the  ground  of  that  decision  is  explained 
by  Lord  Tenierden  in  Thorpe  v.  Thorpe  ;  there  the  complaint 
was,  for  turning  the  bill  into  money  at  all  after  the  coan- 
termand  given  by  the  bankrupts,  and  an  action  of  trover 
might  have  been  maintained  for  it.    That  case,  therefore, 
is  distinguishable  from  the  present. 

Cowling,  contrit. — This  case  ought  to  be  considered  as  if 
no  bankruptcy  had  intervened,  in  which  case  it  is  dear 
that  the  bankrupts  could  have  recovered  the  whole  amount. 

(a)  9  B.  &  Cr.  738 ;  4  Man.  &  R.  593. 
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If  the  parties  who  receive  the  money  upon  such  a  contract  Bxeh.  of  Pleat, 
do  not  fulfil  it,  it  is  their  duty  to  return  it  to  the  owner.  ^  ^  ^ 
The  question  turns,  not  on  the  damage  sustained  by  the  Hill 
estate,  but  on  the  contract  between  the  parties.  It  is  a  con-  Smith. 
tract  of  principal  and  agent.  All  that  the  agents  have  to  do 
is  to  obey  the  directions  of  the  principal,  whose  money  it  is, 
and  to  whom,  if  they  do  not  obey  them,  they  are  bound  to 
return  it.  [Alderson,  B. — ^The  returning  it  would  not  have 
precluded  an  action  by  the  bankrupts  for  the  non-perform- 
ance of  the  contract;  nothing  can  save  them  from  an  ac- 
tion, but  paying  it  over  according  to  the  directions.]  Per-  . 
haps  not ;  but  till  it  is  paid  over  they  are  the  mere  servants 
of  the  bankrupts,  and  the  measure  of  damages  for  not 
doing  so  is  the  amount  of  the  fund  of  which  the  bankrupts 
are  deprived.  Suppose  it  had  been  a  bill  of  exchange,  if 
the  bank  had  attorned  to  the  holder,  he  might  have  re- 
covered the  whole  amount  against  them ;  if  not,  so  also 
could  the  bankrupts,  at  the  moment  of  the  bankruptcy ; 
and  so  now  might  the  assignees,  for  the  bankrupt  laws 
place  them  in  the  same  position  as  the  bankrupts,  as  to 
all  beneficial  interests.  If  all  the  beneficial  interest  passes, 
then  the  amount  of  damages  is  the  whole  fund ;  because, 
if  the  bankrupts  had  got  it,  it  would  have  passed  to  the 
assignees  for  the  benefit  of  the  estate.  In  one  sense  it  is 
true,  that  assignees  can  only  recover  for  the  damage  to  the 
estate ;  but  as  to  property  which  ought  to  belong  to  the  es- 
tate, the  measure  of  damages  is  the  value  of  the  property. 
It  is  different  with  respect  to  the  damage  to  property 
which  has  already  vested  in  the  assignees.  Colson  v. 
Welch  {a)  was  an  action  by  the  assignees  of  the  bankrupt, 
to  recover  damages  for  the  breach  of  an  agreement  by  the 
defendant  with  the  bankrupt,  to  pay  over  to  a  third  per- 
son, a  creditor  of  the  bankrupt,  the  proceeds  of  certain 

{a)  1  Esp.  379. 
T  T  2 
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Bxeh,  qfPleoi,  goods^  for  wliich  the  bankrupt  gave  him  a  delivery  order; 
^  *  '  and  it  was  held,  that  such  an  action,  although  it  was  for 
Hill  unliquidated  damages,  was  maintainable  by  the  assignees. 
Smith.  and  that  the  defendant  could  not  avail  himself  of  a  set^ 
off  against  the  bankrupt.  The  authorities  all  support  this 
view :  Wright  v.  Fairfield;  Drake y.  Beckham  (a).  In  Ray- 
mond  V.  litch  {b)  it  is  laid  down  that  the  rights  of  assig- 
nees and  of  executors  are  co-extensive  in  this  respect* 
Could  not  the  executors  of  these  bankrupts  have  recovered 
the  whole  amount?  Suppose  there  had  been  no  express 
agreement  to  pay  over  the  money,  but  merely  a  direction 
to  do  so,  and  it  had  consisted  of  a  bill  of  exchange,  the 
bankrupts  could  have  recovered  it  in  trover,  on  the  refusal 
of  the  company  either  to  pay  over  or  return  it.  JTuU  right 
of  action  would  have  passed  to  the  assignees,  and  in  trover 
they  would  have  recovered  the  whole  value;  (see  per  Porte, 
J.,  in  Kearsey  v.  Carsiairs  (c) ) ;  and  if  so,  why  not  in  the 
present  case?  The  two  cases  are  perfectly  analogous,  the 
only  difference  being  in  the  mere  form  of  the  action.  Why 
should  the  assignees  be  allowed  to  bring  an  action  merely 
to  recover  nominal  damages  ?  The  true  principle  is,  that 
they  stand  in  the  same  position  as  the  bankrupt,  and  the 
same  question  of  principal  and  agent  applies  to  assignees 
and  a  defendant,  as  to  the  bankrupt  and  that  defendant. 
The  cases  relating  to  injury  to  personal  feelings,  or  to  acts 
of  trespass,  have  no  application  to  the  present.  As  to 
the  case  of  Porter  v.  Vorley,  there  the  carriage  was  not  the 
bankrupt's,  and  his  estate,  therefore,  was  not  injured  at  all. 
Buchanan  v.  Findlay  is  an  authority  in  favour  of  the  plain- 
tiffs. Then,  if  they  are  entitled  to  succeed  at  all,  they 
clearly  are  entitled  in  this  form  of  action,  which  is  founded 
upon  the  contract,  and  is  the  same  as  was  adopted  in  Col- 
son  V.  Welch.     It  was  not  necessary  for  the  declaration  to 

(a)  11  M.  &  W.  315.    (h)  2  C,  M.  &  R.  588.     (c)  2  B.  &  AdoL  723. 
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state  expressly  that  the  money  was  not  returned^  for  it  Bseh.o/Piea$, 
need  not  shew  that  which  is  the  necessary  result  of  the     .  ^^^'   . 
breach  of  contract.  Hill 

Cur.  adv.  vult.  ^^;^^ 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke^  B. — ^This  case  was  argued  before  us  a  few  days 
ago^  during  the  sittings  after  term;  cause  being  shewn 
against  a  rule  to  increase  the  damages  from  54/.  15«.  6i<. 
to  jE440  and  interest,  pursuant  to  leave  reserved  by  my 
Brother  Alder9(m,  before  whom  the  cause  was  tried. 

The  plaintiffs  are  assignees  to  Knapton  &  Co.,  and  brought 
this  action  on  a  special  promise  by  the  defendants,  the  Brad- 
ford Banking  Company,  to  the  bankrupts,  in  consideration 
of  £440  paid  by  them  to  the  defendants,  to  pay  with  part 
an  acceptance  of  the  bankrupts  for  54/.  15«.  6rf.,  made  pay- 
able at  Williams  &  Co.'s,  the  defendants'  London  bankers, 
and  with  the  residue  to  pay  two  bills  of  the  bankrupts  in 
favour  of  Taylor  &  Co.  and  Wade  &  Ca  The  bankrupts, 
at  the  time  of  the  contract,  were  indebted  to  the  defendants 
in  more  than  £440;  and  the  defendants  did  not  perform 
their  contract,  but  misapplied  the  money,  by  putting  it  to 
the  credit  of  Knapton  &  Co.'s  account.  The  result  was, 
that  the  acceptance  for  64/.  15tf.  6rf.  was  dishonoured,  and, 
having  been  paid  for  rent,  the  amount  was  obtained  by  a 
distress  on  the  bankrupts'  goods.  The  other  two  bills  were 
unpaid,  and  remained  in  the  hands  of  the  holders  until 
the  bankruptcy.  These  facts  being  admitted,  my  Brother 
Alderson  thought  that  the  plaintiffs  were  clearly  entitled  to 
recover  the  54/.  168.  6d.,  for  the  bankrupts'  estate  was  un- 
questionably damnified  to  that  extent;  but  he  doubted 
whether  they  could  recover  more  than  nominal  damages 
for  the  non-payment  of  the  other  biUs ;  because,  supposing 
the  ultimate  loss  to  the  bankrupts'  estate  to  be  the  proper 
measure  of  damages,  the  non-payment  of  the  bills  produced 
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Bxeh.  o/Piea9f  none^  for  the  holders  of  the  bills  thereby  became  entitled 

1844. 


to  prove  the  amount^  and^  if  they  had  been  paid,  the  bankers 
Hill  would  have  been  unpaid  precisely  the  same  amount,  and 
Smith.  would  have  proved  exactly  so  much  more  than  they  did. 
My  Brother  Alderaon,  therefore,  directed  a  verdict  for 
54/.  15«.  %d,  only,  giving  leave  to  the  plaintiffs  to  increase 
the  amount  to  £440  and  interest,  if  the  Court  should  think 
them  entitled  to  recover  the  full  amount. 

On  the  consideration  which  this  case  has  now  undei^one, 
we  all  concur  in  opinion,  that  the  plaintiffs  are  entitled  to 
to  make  the  rule  absolute. 

We  do  not  think  that  the  ultimate  loss  to  the  estate, 
according  to  the  result  of  proofs  upon  it,  without  regard  to 
the  question,  how  much  the  bankrupt  himself  might  have 
recovered,  is  the  true  criterion  of  damage.  The  debts  due 
to  the  bankrupt^  and  the  damages  to  be  recovered  by  him 
for  the  breach  of  contracts  relative  to  the  bankrupt's  per- 
sonal  estate,  and  which  affect  its  valne,  pass  as  personal 
estate  to  the  assignees.  We  need  not  inquire  further 
as  to  the  description  of  contracts,  the  damages  for  the 
breach  of  which  belong  to  the  assignees,  for  this  question 
is  still  sub  judice;  but  for  this  sort  of  contract  the  as- 
signees are  undoubtedly  entitled  to  recover,  and  stand  in 
the  place  of  the  bankrupt  himself  as  to  his  right  to  re- 
cover, as  they  do  with  respect  to  his  debts,  for  the  recovery 
of  which  they  had,  by  1  Jac.  1,  c.  15,  s.  18,  and  have  by 
6  Geo.  4,  c.  16,  s.  25,  the  like  remedy  that  the  bank- 
rupt himself  had.  His  rights  to  personal  estate  are  their 
rights,  and  the  damages  due  to  him  in  respect  of  his  per- 
sonal estate  are  due  to  them.  What,  then,  is  the  amount 
of  damages  which  the  bankrupt  would  himself  have  re- 
covered? A  jury  might,  most  properly,  give  the  fuU. 
amount  of  money  placed  in  the  defendants'  hands,  and 
misapplied ;  and  the  jury  in  this  case  did  give  that  amount 
contingently,  provided  they  were  warranted  by  law  in  giv- 
ing the  assignees  the  damages  sustained  by  the  bankruptcy; 
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and  we  think  they  were  warranted.  When  the  defendants  EMek.ofPUm, 
refused  to  perform  their  contract^  they  ought  to  have  re-  ^  ^^' 
turned  the  money  to  the  bankrupts;  and^  if  they  did  not^ 
the  bankrupts  might  have  treated  it  as  money  had  and  re- 
ceived to  their  use^  and  recovered  the  amount  in  indebitatus 
assumpsit,  if  the  defendants  had  not  been  their  creditors; 
and  the  circumstance  of  their  being  so  to  an  equal  amount 
is  only  material,  as  it  would  have  given  them  a  defence,  in 
that  form  of  action,  under  the  statutes  of  set-off,  which 
were  enacted  for  preventing  the  necessity  of  cross  actions. 
But  it  would  have  given  a  defence  in  consequence  of  the 
form  of  action  only — not  on  the  merits ;  and,  the  form  of 
action  being  changed  into  one  of  special  assumpsit,  there 
would  be  no  defence  at  all.  This  is  laid  down  in  Thorpe  t. 
Thorpe  (a),  and  in  Cohon  v.  Welch  (i),  which  was  confirmed 
by  the  Court  on  a  motion  for  a  new  trial.  The  bankrupts 
would  clearly  have  recovered  the  full  amount  against  a 
wrong-doer  not  a  creditor.  Why  should  a  wrong-doer  be 
in  a  better  position,  when  the  law  gives  him  no  right  of  set- 
off, either  under  the  statutes  of  set-off,  or  the  mutual  credit 
clause  in  the  Bankrupt  Act  ? 

It  was  well  argued  by  Mr.  Cowling,  that,  if  a  bill  of  ex- 
change had  been  delivered  to  the  defendants  to  be  handed 
over,  and  the  defendants  had  converted  it  to  their  own  use, 
the  assignees  might  have  brought  an  action  of  trover,  and 
recovered  the  full  value  of  the  bill  at  the  time  of  the  conver- 
sion; and  that  it  made  no  real  difference,  that  money,  not  a 
bill,  was  misapplied.  The  case  of  Porter  v.  Vorley  (c)  was, 
however,  cited  as  an  authority,  that  the  true  measure  of  da- 
mages was  the  amount  of  injury  to  the  bankrupts'  estate  in 
the  hands  of  the  assignees,  as  distinguished  from  the  da- 
mage recoverable  by  the  bankrupts  themselves  if  they  had 
been  plaintiffs.  The  case  is,  however,  no  authority  for  that 
position.    The  circumstances  of  it  were  very  peculiar;  and 

(a)  3  B.  &  Ad.  580.  {h)  Cor.  Lord  Kenyon,  1  Esp.  379. 

(c)  0  Biog.  93 ;  2  M.  &  Scott,  141. 
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Exeh.  ofPleoif  the  Court  decided  that  only  nominal  damages  were  recover- 
able^  because  they  thought  that  neither  the  bankrupt  him- 
self^ nor  the  plaintiffs^  as  assignees  of  his  estate^  had  sus- 
tained any  damage  by  the  breach  of  the  defendaofs  con- 
tract. We  think,  for  the  reasons  before  given,  that  the 
plaintiffs,  as  assignees,  are  entitled  to  recover  all  the  bank- 
rupts could  have  recovered  for  the  breach  of  the  contract 
declared  upon ;  and,  consequently,  the  rule  must  be  made 

absolute. 

Rule  absolute. 


Feb.  17.       Heath  and  Two  Others,  Executrix  and  Executors  of  Wil- 
liam Thomas  Heath,  Deceased,  v.  Chilton. 

Under  a  written  UeBT  for  money  had  and  received  by  the  defendant  to 

two  orthreT"^  the  usc  of   the   plaintiffs  as   executrix   and    executors, 

"one^ad^^^^  and  OH  au  account  stated  with  them  as  executrix  and  exe- 

provedthewiU)  cutors.    Plea,  nuuquam  indebitatus,  on  which  issue  wss 

C.  received  the    ...  '  i 

amount  of  cer-    JOlUed. 

from'^e^nants  ^^  ^^®  ^^^^  before  Jtolfe^  B.,  at  the  London  Sittings  in 

whichrtietca-  Hilary  Term,  it -appeared  that  this  was  an  action  brought 

totor  had  a  by  the  three  plaintiffs,  who  were  the  executrix  and  ezeca- 

and  gave^a  rel  tors  of  William  Thomas  Heath,  to  recover  from  the  defend- 

wmcS^Si?*  ant,  who  was  an  attorney,  the  sum  of  £24,  the  amount  of 

!^'*'**r?^,?*  certain  ground-rent  claimed  to  be  due  to  them,  as  execu- 

two: — Jaeldf 

that  the  three  tors,  from  the  tenant  of  certain  lands  in  which  the  testa- 

not  jointly  sue  ^^^»  ^^  ^^^  time  of  his  death,  was  interested  for  a  term  of 

neV!°iiU^MT"  y^*^-    "^^^  money  had  been  received  by  the  defendant 

were  found  by  under  the  following  written  authority  from  two  of  the 

the  jury,  that  ,      .  , 

the  two  con.      plaintiffs,  (who  alone  had  proved  the  will,  the  usual  power 
h^  on  I^ount  being  reserved  to  the  third  co-executor) : — 

of  themselves 
and  the  other 

S!^Si|^TO  icf"      "  "^^  hereby,  as  soUcitors  of  Archibald  Hart  and  Chri«- 

count  of  the 

estate,  with  a  yiew  to  the  interference  of  the  co-executor,  in  caae  be  should  chooie  to  take  •  part 

in  the  management  of  it. 
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tiana  Heath,  executor  and  executrix  of  the  last  will  and  Bxeh.  o/Pieag, 
testament  of  the  late  William  Thomas  Heath,  deceased,  '   ^ 

authorize  and  empower  you  to  collect  and  receive  certain  Hbath 
ground-rents,  amounting  respectively  to  the  sum  of  28/.  16«.  Chilton. 
per  annum,  reserved  in  and  by  two  certain  indentures,  [de- 
scribing them,]  and  also,  on  receipt  thereof,  to  give  for 
and  on  behalf  of  the  said  Archibald  Hart  and  Christiana 
Heath  proper  receipts  and  acquittances  for  the  same. 
Dated  the  18th  of  July,  1843. 

(Signed)   "  Wood  and  Wickham.*' 

The  plaintiffs'  attorney,  Mr.  Wood,  deposed  at  the  trial, 
that  he  told  the  defendant,  when  he  gave  him  the  above 
appointment,  that  the  rents  were  due  to  the  executors  of  Mr. 
W.  T.  Heath.  The  defendant  was  to  have  a  commission  of 
£5  per  cent,  for  his  trouble.  The  defendant  gave  a  receipt 
for  the  money  to  the  tenant  in  the  name  and  on  account 
of  the  executrix  and  executor  above  named,  but  refused,  on 
demand,  to  pay  it  over.  The  learned  judge  was  of  opinion, 
that  the  three  plaintiffs  could  not  jointly  maintain  the  ac- 
tion, and  directed  a  nonsuit,  with  leave  to  the  plaintiffs 
to  move  to  enter  a  verdict  for  jS24. 

In  Hilary  Term  (January  22nd)  Buti  moved  accordingly, 
and  obtained  a  rule  nisi,  citing  CoweU  v.  Watts  {a) ,  Aspi- 
nail  V.  Wake  (4),  Brassmgton  v.  Atdt  (c),  and  Webster  v. 
Spencer  {d).  On  a  former  day  of  the  present  sittings,  (Fe- 
bruary 5th), 

Cleasby  shewed  cause. — This  case  turns  principally  on 
the  effect  of  the  written  authority  given  to  the  defendant         ^ 
It  may  be  admitted,  that  not  those  executors  only  who 
prove  the  will  are  the  parties  to  sue  for  a  debt  due  to  the 

(a)  6  East,  405.  (c)  3  Bing.  177 ;  9  Moore,  840. 

(6)  10  Bing.  51 ;  3  M.  &  Scott,         (d)  3  B.  &  Aid.  360. 
423. 
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SmA.  qfPl€€i,  testator,  because  they  all  take  under  the  will,  and  the  pio- 
^  '  .  bate  merely  authenticates  the  will.  But  that  reason  does 
not  apply  here^  because  this  debt  did  not  exist  at  the  time 
of  the  testator's  death.  Neither  can  it  be  contended^  since 
the  case  of  Cowell  v.  Waits,  that  the  words  "  as  executors," 
if  the  plaintiffs  on  the  record  are  the  proper  persons  to  sne^ 
will  preclude  them  for  doing  so ;  although  the  reason  of 
that  decision,  namely,  that  the  money,  when  recovered,  is 
assets,  is  hardly  satisfactory,  since  that  does  not  alter  the 
nature  of  the  debt.  But  no  such  question  arises  here;  this 
is,  in  truth,  a  mere  case  of  principal  and  agent.  Tkoo  of 
the  executors  alone  employed  the  defendant,  and  they  alone, 
therefore,  can  sue  him  for  the  money  he  received  by  virtue 
of  that  employment.  It  is  clear  that  they  alone  nUffhi  sue: 
Brassinffton  v.  Ault ;  and  it  is  submitted  that,  if  so,  they 
alone  could  sue.  This  is  an  action  that  must  arise  by  reason 
of  a  contract,  which  contract  must  be  either  transmitted 
from  the  testator,  or  made  by  the  parties  suing,  or  by  their 
agent.  It  is  said  this  is  a  contract  made  by  the  three  exe- 
cutors. [Alderson,  B. — If  so,  and  if  all  three  are  to  sue, 
all  three  are  to  account  in  equity,  and  so  one  man  is  made 
answerable  against  his  will.]  Yes  :  contracts  must  be  mu- 
tual. [Rolfe,  B. — Could  the  three  plaintiffs,  after  the  au- 
thority given  by  the  two,  and  after  the  receipt  of  the  mo- 
ney under  it,  have  released  the  action?  Parke,  B. — If  the 
defendant  was  originally  employed  as  the  agent  of  two  only, 
the  third  cannot  adopt  that  contract ;  as  soon  as  the  de- 
fendant received  the  money,  two  only  of  the  plaintiffs  would 
be  chargeable  with  it  as  assets.]  Aspinall  v.  Wake  is  a  de- 
cision to  the  same  effect  as  Cowell  v.  Watts,  that  where  the 
money,  when  recovered,  would  be  assets,  the  executors  may 
sue  for  it  in  their  representative  character.  Here  the  de- 
fendant was  to  have  a  commission  of  j£5  per  cent.:  against 
whom  was  an  action  to  be  brought  to  recover  it  ?  surely 
against  the  two  who  employed  him.  Then  he  must  be 
liable  to  the  same  persons  whom  he  has  a  claim  upon.  The 
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decision  in  Webster  v.  Spencer  cannot  govern  the  present  Exck.  i^PUm, 
case,  because,  although  there  the  executors  were  permitted 
to  sue  jointly  for  money  which  had  been  lent  by  one  of  the 
executors,  who  alone  had  proved  the  will,  that  was  on  the 
ground,  that  the  defendant  had  expressly  acknowledged 
that  he  had  received  the  money,  knowing  it  to  be  money 
which  by  the  will  belonged  to  the  testator's  grandchildren. 
The  Court  held,  that,  under  those  circumstances,  the  exe* 
cutors  had  a  right,  as  trustees,  to  recover  the  money  for 
the  use  of  the  grandchildren.  Here  it  is  clear,  that  an  ac- 
tion brought  by  the  three  in  their  personal  ajg^acUy  would 
not  be  maintainable ;  and  on  what  principle  can  an  exe* 
cutor  sue  on  a  contract  made  with  his  co-executor  alone^ 
and  to  which  he  is  an  entire  stranger  ? 

Butt,  contrk. — It  must  be  admitted  that  the  two  execu- 
tors who  employed  the  defendant  fMght  have  sued;  but  so 
also  may  the  three.  This  is  an  authority  to  receive  rents 
due  to  the  estate  of  the  testator  after  his  death,  and  there- 
fore belonging  to  those  persons  who,  by  law,  that  is,  by  the 
will,  are  the  executors.  It  is  no  matter,  therefore,  whether 
the  money  was  received  under  the  actual  authority  of  one  or 
two  of  them,  who  alone  might  actually  deal  with  it.  If  one 
executor  give  an  authority  to  a  person  to  receive  money  be- 
longing to  all  the  executors,  it  is,  when  received,  money 
had  and  received  to  the  use  of  all.  No  doubt,  the  two 
only  could  be  charged  on  plend  administravit,  or  on  an  ac- 
count in  equity,  if  they  only  received  the  money;  but  that 
is  not  the  test  whereby  to  try  whether  this  action  is  main- 
tainable. That  the  circumstance  of  the  third  not  having 
proved  the  will  is  immaterial,  there  can  be  no  doubt ;  pro- 
bate to  one  executor  is  evidence  of  the  title  of  all:  Walters 
V.  PfeU  (a).  And  here,  the  money  which  the  two  gave  the 
defendant  authority  to  receive  was  not  the  personal  money 

(a)  Moo.  &  Mai.  362. 
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jB«vA.  qfPieoi,  of  the  two^  but  the  money  of  the  three ;  and  any  one  of 
the  three  could  have  received  and  given  a  discharge  for  it. 
[Aldersan,  B. — To  the  original  debtor;  but  could  he  to 
the  defendant,  the  agent  of  the  two  ?]  Tes ;  it  was  never 
intended  to  make  a  contract  between  the  two  only,  and  the 
defendant  as  agent.  It  was  the  money  of  the  three  in  his 
hands.  \_Parke,  B. — It  was  money  due  from  the  tenant 
to  the  three,  as  owners  of  the  reversion;  but  under  this 
authority,  the  agent  who  receives  it  becomes  the  debtor  of 
his  own  principals.  It  was  the  money  of  the  estate  while 
it  was  due  to  the  three  executors;  but  then,  two  of  them 
desire  a  person  to  go  and  receive  it ;  when  received,  it  is 
their  money,  and  their  receipt,  for  which  they  alone  are 
responsible.  Bolfe,  B. — Suppose  all  three  had  died — the 
two  who  gave  the  authority  first;  who  ought  to  sue  ?]  The 
personal  representative  of  the  survivor.  IRolfe,  B. — ^Your 
argument  would  go  to  prove  that  the  administrator  de 
bonis  non  would  be  the  proper  person.]  No ;  the  argu- 
ment is,  that  it  is  money  had  and  received  to  the  use  of 
the  three  as  executors.  If  they  recover  in  the  action,  all 
the  three  are  liable  for  the  damages  as  assets,  because  the 
third  has  sufficiently  adopted  the  act  of  the  two  by  join- 
ing in  the  action.  Any  of  the  executors  may  do  any  act 
connected  with  the  estate,  and  his  act,  if  adopted  by  the 
others,  is  the  act  of  all.  Any  of  the  three  plaintifis  might 
have  released  the  defendant ;  so,  the  receipt  of  any  of  them 
would  have  been  the  receipt  of  all.  The  case  of  WebHer 
V.  Spencer  is  a  direct  authority,  that  where  the  money  to 
be  recovered  would  be  assets,  all  the  executors  may  sue  on 
a  contract  made  with  one  of  them  alone. — [He  cited  also 
DowUggin  v.  Harrison  (a),  and  Williams  on  Executors,  Vol. 
2,  pp.  1469,  1470.]— [Parte,  B.— The  case  of  Webster  v. 
Spencer  certainly  seems  to  go  a  long  way  in  your  favour. 
No  doubt,  this  money  would  be  assets  as  soon  as  it  came 

(a)  10  B.  &  Cr.  666;  4  Man.  &  R.  622. 
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into  the  defendant's  hands;  but  then,  was  it  not  assets  Bseh.qfPi€a9, 
received  by  the  two  only  ?]  ^ 

Cur.  adv.  VUlt.  Heath 

V. 

Chilton. 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — ^This  was  an  action  brought  by  the  three 
plaintiffs,  who  were  executors  and  executrix  of  William 
Thomas  Heath,  for  money  had  and  received  by  the  defend- 
ant to  their  use  as  executors.  Two  only  of  the  plaintiffs 
proved  the  will,  and  they,  by  their  attomies,  authorized  the 
defendant,  an  attorney,  to  receive  from  the  tenant  of  cer- 
tain premises,  in  which  the  testator  had  a  term  for  years, 
rent  due  to  the  executors  after  his  death.  The  defendant 
received  the  money  sought  to  be  recovered  in  this  action, 
(£24),  and  gave  a  receipt  for  it  on  account  of  the  two,  as 
executor  and  executrix.  He  refused,  however,  to  pay  it 
over  to  them,  and  this  action  was  brought  by  all  the  three. 
My  Brother  Rolfe  was  of  opinion,  that  the  action  was  not 
maintainable,  and  nonsuited  the  plaintiffs,  reserving  the 
question.  A  rule  nisi  was  granted  to  enter  a  verdict  for 
the  plaintiffs,  and  the  question  was  argued  a  few  days  ago. 

On  the  part  of  the  plaintiffs,  it  was  contended,  that  the 
money  received  by  the  defendant  belonged  to  the  estate, 
and  would  be  ussets  when  recovered,  and  therefore  that,  if 
there  had  been  one  executor,  he  alone  might  have  sued  for 
it  in  his  representative  character;  and,  consequently,  that  all 
the  three  plaintiffs,  who  together  represent  the  testator, 
were  properly  made  plaintiffs.  It  must  certainly  be  con- 
sidered as  settled,  by  the  case  of  Cowett  v.  fVatts  {a),  and 
many  others  subsequently  decided,  that  an  executor  may 
sue  in  his  representative  character  on  contracts  made  with 
himself,  where  the  money,  when  recovered,  would  be  assets; 
and  the  rule  so  established  ought  not  to  be  disturbed. 

{a)  6  East,  405. 
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Bseh.i^ Pleat,  But  the  objection  in  this  case  is^  that  no  contract  was 
.^'.     made  by  the  defendant  with  the  plaintiff's,  but  with  two 
Hbath       only ;  that  two  only  employed  the  defendant  to  receive  the 
ChiItok.     money ;  that,  when  received  by  the  defendant,  it  was  re- 
ceived on  account  of  the  two  only ;  that  they  only  were 
responsible  to  the  creditors  and  legatees  of  the  testator  for 
so  much  assets  received  by  them ;  and  that  they  only  could 
give  a  discharge  to  the  defendant  on  the  payment  of  it,  and 
the  third  executor  was  not  responsible  at  all  to  the  credi- 
tors, nor  could  he  release  or  discharge  the  defendant.   But 
then  it  was  argued,  that,  although  the  contract  was  with 
the  two  only,  the  third  executor  might  adopt  it,  and  all 
three  sue  upon  it ;  and  it  is  clear  that  he  might  have  done 
so,  if  the  two  had  employed  the  defendant,  and  the  defend- 
ant had  contracted  with  them,  on  their  own  account,  and 
as  agents  for  the  third  executor,  on  the  principle  expressed 
in  the  legal  maxim,  omnis  ratihabitio  retrotrahitur  et  man- 
date equiparatur.     But,  if  the  contract  was  with  the  two 
an  their  own  account  only,  they  could  not ;  for  to  such  a 
case  the  maxim  does  not  apply.     It  was  then  said,  that 
the  three  plaintiffs  might  adopt  the  employment  and  con- 
tract, simply  because  the  money  recoverable  belonged  to  the 
estate  J  and  was  assets  ,*  and  that  in  all  such  cases,  as  well 
where  the  contract  was  made  with  one  executor  as  with  all, 
all  might  sue.     But  this  position,  we  think,  cannot  be 
supported.    The  circumstance  of  the  money  to  be  recovered 
on  a  contract  being  assets  does  authorize  the  represent- 
atives, if  they  all  contract ^  to  treat  it*  as  such,  and  recover 
in  their  representative  character ;  but  it  cannot  alter  the 
contract  itself,  and  make  those  parties  to  it  who  really  are 
not  so.    The  case  of  Webster  v.  Spencer  (a),  which  was  re- 
ferred to  on  the  argument  as  an  authority  for  the  general 
position,  that  in  aU  cases  where  the  money  recovered  would 
be  assets,  whether  aU  the  executors  made  the  contract  or  not, 

(a)  3  B.  &  Aid.  3C2. 
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all  miglit  join,  does  not  appear  to  us  to  establish  such  a  ^ch.  ofpieat, 
proposition.    That  case  seems  to  have  proceeded  on  the     ^  ^ 
ground,  that  the  facts  shewed,  and  particularly  his  own 
acknowledgment,  that  the  defendant  had   received  the 
money  for  both  the  executors. 

We  are  of  opinion,  therefore,  that,  if  the  contract  was 
with  the  two  plaintiffs  only,  the  nonsuit  was  right.  The 
question,  therefore,  depends  on  one  of  fact;  whether  the 
contract,  which  was  made  with  the  defendant  by  the  two 
acting  executors  only,  through  the  medium  of  their  attor- 
nies,  was  so  made  on  their  own  account  only,  they  alone 
intending  to  administer  the  assets  without  their  co-execu- 
tor; or  on  account  of  themselves  and  the  other  co-executor, 
or  generally,  on  account  of  the  estate,  with  a  view  to  the 
interference  of  the  co-executor,  in  case  he  should  choose 
to  take  a  part  in  the  management  of  it.  On  the  first  sup- 
position^ the  action  could  not  be  brought  by  the  three,  for 
the  contract  was  incapable  of  being  adopted  by  the  third 
executor;  on  the  two  latter,  the  action  was  maintainable. 
The  correctness  of  the  first  of  these  suppositions  has  been 
assumed  on  the  part  of  the  plaintiffs  in  the  argument ; 
but  as  the  question  was  not  put  to  the  jury,  we  think  the 
plaintiffs  have  a  right,  instead  of  the  nonsuit,  to  have 
their  case  again  submitted  to  a  jury,  with  a  view  to  the 
decision  of  that  fact. 

Rule  absolute  for  a  new  trial. 
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Sxek.o/PleiU, 
1844. 


Feb.  6. 
An  infomialkm 


The  Attobnet-Gbnbbal  v.  Louis  Clerc. 

Information.— The  fint  ooant  stated,  that  certain 
^TwrtafaT^'  officers  of  customs,  (naming  them),  after  the  9th  July, 
officer!  of  cot-    1842,  and  before  the  2nd  November,  1842,  to  wit,  on  the 

tomfy  Slier  toe 

9th  Jidj,  1842,  80th  of  August,  1842,  to  wit,  at  Batcliff,  in  the  county  of 

puJiiigorsut.  Middlesex,  did  seise  and  arrest  to  the  use  of  her  said 

\r)MdbtfoTt  Majesty  as  forfeited  a  large  quantity,  to  wit,  1070  gallons 

the  2iid  of  No-  of  foreign  French  wine,  together  with  divers,  to  wit,  twen- 

(thedayoffii-  ty-two  casks,  the  said  casks  then  and  there  being  the 

iit^n),to  Jit^  packages  containing  the  said  wine,  for  that,  before  the  said 

^J^l^;  2nd  day  of  November,  and  before  the  30th  of  August,  1842, 

&c.,  did  leixe  to  wit,  on  the  20th  of  August,  1842,  one  Thomas  Schole- 

the  uBc  of  her  field,  to  wit,  at  the  port  of  London,  to  wit,  at  Ratcliff,  in  the 

MuS^'haw'  ^^  county,  entered  for  exportation  from  Great  Britain  to 

qomtity  of  fo-  parts  bcyoud  the  seas,  to  wit,  to  the  port  of  Hamburgh,  in 

rcisn  wineSy 

&c. ;  for  that,  a  Certain  ship  or  vessel,  to  wit,  in  a  ship  called  ''  The  Nep- 

2ndLj of^o-  tune,''  the  said  large  quantity  of  foreign  wines,  and  then 

foreOemk^'  "^^  there  entered  the  same  for  drawback,  with  intent  to 

day  ofAuguit,  obtain  the  amount  of  the  drawback  payable  and  allowable 

to  wit,  on  the 

20th  day  of  by  law  in  respect  of  goods,  wares,  and  merchandises  of  the 
Tl^fat^.,  denomination  under  which  the  said  wines  were  entered  for 
entered  for  ex-    exportation  and  for  drawback  as  aforesaid :  and  that,  after 

portation  from         ^      ^  '  ' 

Great  Britain     the  said  entry  of  the  said  wines  so  made  as  aforesaid  for 

to  parts  be- 
yond theieai 

the  nid  large  quantity  of  foreign  wines,  and  then  and  there  entered  the  same  for  drawback, 
with  intent  to  obtain  the  amount  of  the  drawback  payable  and  allowable  by  hw  in  respect  of 
goods,  &c.,  of  the  denomination  under  which  the  said  wines  were  entered  for  exportation  and 
drawback ;  and  that  after  the  said  entry  of  the  said  wines,  and  before  the  said  2nd  day  of  No- 
Tember,  and  brfort  ike  ZOth  day  qfAuyutt,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said 
A.  R.  and  R.  C.,  being  the  proper  officers  of  customs  in  that  behalf,  examined  the  said  wines, 
to  see  if  they  were  of  the  Talne  by  law  required  for  the  drawback ;  and  the  said  officers  then  and 
there  found,  on  such  examination,  that  the  said  wines  were  of  less  value  than  the  amount  of  the 
drawback  payable  and  allowable  by  law,  contrary  to  the  form  of  the  statute,  whereby  they  be- 
came and  were  forfeited. 

At  the  trial,  it  appeared  that  the  entry  of  the  wines  for  exportation,  and  the  seizure  by  the 
officers,  in  consequence  of  the  entry,  took  place  on  the  30th  of  August.  On  motion  to  enter  a 
verdict  for  the  defendant  on  the  ground  of  variance  between  the  proof  and  the  information — 
Held,  that  there  was  no  variance,  for  that  it  was  not  necessary  to  make  a  direct  allegation  in 
the  information,  that  the  cause  of  forfeiture  took  place  before  the  seizure ;  and  that,  if  the 
allegation,  that  the  cause  of  seizure  was  brfore  the  30/A  qfAuguit,  were  omitted,  the  informa- 
tion would  be  fofficient. 
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eocportatioii  and  drswlwck,  and  before  tlie  said  2nd  day  of  ^veA-  i/PiM, 
November,  and  before  the  said  80th  of  August,  1842,  to 
wit,  on  the  day  and  year  last  aforesaid,  to  wit,  at  Batdiff 
aforesaid,  in  the  said  county,  the  said  Abraham  Bickon 
and  Robert  Cox,  being  the  proper  <^cers  of  the  customs 
in  that  behalf,  examined  the  said  wines  so  entered  as  afore* 
said^  to  see  if  they  were  of  the  vahie  by  law  required  for 
the  drawback ;  and  the  said  oUcers,  bcdng  the  proper  o& 
ficers  in  that  behalf,  then  and  there  found,  on  such  examina- 
tion, that  the  said  wines  were  of  less  value  than  the  amount 
of  the  drawback  payable  and  attowable  by  law  in  respect 
of  goods,  wares,  and  merclMndise  of  the  denomination 
under  which  tiie  said  wines  were  entered  as  af^H^esaid,  con- 
trary to  the  form  of  the  statute  in  that  case  made  and 
provided,  whereby,  and  by  force  of  the  statute  in  that  case 
made  and  provided,  the  said  wines,  and  the  said  casks  con- 
taining the  same,  became  and  were  forfeited. 

The  second  count  charged,  that,  before  the  2nd  Novem- 
ber, 1842,  and  before  the  said  80th  of  August,  to  wit,  on 
the  20th  of  August,  to  wit,  at  &x;.,  the  said  wines  were  en- 
tered for  drawback,  to  wit,  by  the  said  T.  Scholefield,  the 
said  wines  then  and  there  being  of  less  value  than  the 
amount  of  the  drawback  then  and  there  claimed  thereon, 
via.  of  less  value  than  6$.  6d,  for  each  and  every  gallon 
Aereof,  contrary  fre. 

The  third  count  alleged,  that,  before  the  said  80th  of 
August,  to  wit,  on  the  said  20th  of  August,  to  wit,  at  &c., 
the  said  T.  Scholefield  entered  the  said  wines  for  chrawback, 
and  then  and  there  claimed  the  sum  of  6#.  6d.  on  each  and 
ev^y  gallon  as  the  drawback  by  kw  then  and  there  pay-* 
able  on  each  and  every  gallon  thereof,  the  said  wine  being 
then  and  there  of  less  value  than  the  said  sum  of  58.  6d. 
for  each  and  every  galk)n  thereof  sa  claimed  as  the  draw- 
back by  law  payable  on  the  said  wines  as  aforesaid ;  con- 
trary ftc 

The  information  eondnded  with  the  usual  prayer  to  the 
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j&reA.  o/PUm,  Court,  that  the  wines,  with  the  casks  containing  them^ 
might  remain  forfeited. 

The  defendant  pleaded  the  general  issue. 

At  the  trial  before  Parke,  B.,  at  the  Middlesex  Sittings 
after  last  Michaelmas  Term,  it  appeared  that  this  was  an 
information  for  the  condemnation  of  certain  wines,  on  the 
ground  that  they  were  entered  for  drawback,  being  of  less 
▼alue  than  the  amount  claimed  for  drawback.  It  was 
proved  that  the  entry  of  the  wines  for  drawback  was  made 
and  completed  on  the  30th  of  August,  and  that  the  seisure 
by  the  custom-house  o£Scers  was  made  on  the  same  day. 
It  was  objected  for  the  defendant,  that,  as  the  information 
averred  that  both  the  entry  and  the  seizure  took  place  be- 
fore the  80th  of  August,  there  was  a  variance  between  the 
proof  and  the  information.  The  learned  Judge  reserved 
the  point  for  the  consideration  of  the  Court;  and  the  jury 
having  found  a  verdict  in  favour  of  the  Crown,  his  Lordship 
gave  the  defendant  leave  to  move  to  set  aside  the  yerdict, 
and  enter  a  verdict  for  him  on  the  above  ground. 

£r/e,  having,  in  the  early  part  of  this  term,  obtained  a 
rule  accordingly, 

Jervii  and  James  Wilde  (the  Aitomey-C^eneral  with 
them)  shewed  cause,  (January  80). — ^This  is  an  information 
founded  on  the  stat.  5  &  6  Vict.  c.  47,  s.  18,  which  enacts, 
''  that  no  drawback  shall  be  allowed  upon  the  exporta- 
tion of  any  goods  entered  for  drawback,  or  as  stores, 
which  shall  be  of  less  value  than  the  amount  of  drawback 
claimed,  and  that  all  such  goods  so  entered  shall  be  for- 
feited, and  that  the  person  who  caused  such  goods  to  be 
entered  shall  forfeit  the  sum  of  £200,  or  treble  the  amount 
of  the  drawback  claimed  in  such  case,  at  the  election  of 
the  commissioners  of  her  Majesty's  customs.^'  All  that 
the  Crown  have  to  prove  upon  this  information  is,  that 
these  goods  were  entered  for  drawback,  being  of  less  value 
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than  the  amonnt  of  the  drawback ;  and^that  establishes  the  ^s^ek.  qfPieag, 
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right  of  the  Crown  to  put  its  hands  on  the  goods  for  the 
customsi  and  the  defendant  must  make  ont  a  case  to  with-     Att.-Gbn. 
draw  the  hands  of  the  Crown  from  the  goods.     The  in-       CLxmc. 
formation  alleges^  that  certain  officers  of  customs^  after  the 
9th  of  July,  1842^  (the  day  on  which  the  act  passed)^  and 
before  the  2nd  of  November,  1842,  (the  day  of  filing  the 
information),  to  wit,  on  the  80th  of  August,  1842,  did 
seise  the  wines  in  question,  for  that,  before  the  said  2nd 
day  of  November,  and  before  the  30th  of  August,  to  wit^ 
on  the  20th  of  August,  one  T.  Scholefield  entered  for  ex- 
portation the^said  quantity  of  wines,  and  entered  the  same 
for  drawback,  with  intent  to  obtain  the  drawback  payable 
and  allowable  by  law  in  respect  of  goods  of  that  denomina- 
tion entered  for  exportation  and  drawback ;  and  that,  after 
such  entry,  and  before  the  2nd  of  November,  and  before 
the  80th  of  August,  to  wit,  on  the  day  last  aforesaid,  the 
said  seizing  officers  examined  the  wines  so  entered  to  see 
if  they  were  of  the  value  by  law  required;  and  that  the 
officers  found  the  wines  of  less  value  than  the  amount  of 
the  drawback  payable  and  allowable  by  law ;  whereby  they 
became  forfeited.    Now,  the  objection  is,  that  there  is  no 
evidence  to  shew  that  they  were  entered  '^  before  the  30th 
of  August  f*  and  it  is  contended,  that  those  words  exclude 
the  SOth  of  August,  and  that  the  Crown  could  not  be  per- 
mitted to  shew  that  the  goods  were  entered  and  seized  an 
that  day.    But  it  is  apprehended  that  this  objection  pro- 
ceeds on  a  mistaken  view  of  the  law ;  for  all  that  the  Crown 
were  bound  to  shew  upon  this  information  was,  that  the 
goods  were  entered  for  exportation,  being  of  less  value  than 
the  amount  of  the  drawback,  and  if  that  were  established, 
the  time  of  entry  is  unimportant,  so  that  it  was  before  the 
filing  of  the  information;  for  the  act  declares  the  goods 
to  be  actually  forfeited  by  the  act  of  entering  them,  and 
whether  they  were  seized  at  that  time,  or  at  any  other 
time,  is  perfectly  immaterial. 

vv2 
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MMek.  qfPi^mt  But  although  it  it  unimportanty  ia  that  riew  of  the  < 
-  .  ^  '.  -  when  the  goods  were  enteired^  eo  that  they  were  entered 
ATT.-Gsir.  before  the  filing  of  the  information,  yet  this  infomiatioii 
Ci.x»o«  may  be  read,  rejecting  the  words  "before  the  80th  of 
August/'  which,  undoubtedly,  is  a  clumsy  mode  of  stating 
that  it  was  "bef(Nre  the  seizure,''  and  it  would  haye  been 
better  to  have  said  "before  the  filing  of  the  informal 
tion  and  before  the  seisure,"  instead  of  namii^  an  exact 
day,  which  would  be  quite  sufficient  to  entitle  the  Crown  to 
the  goods.  But  suppose  the  words  "  before  the  80th  of 
August "  be  left  out,  there  is  a  perfect  title  shewn  on  the 
information  to  seize  the  goods.  It  should  be  read  thua: 
that  the  seizing  officer,  "after  the  passing  of  the  act  and 
before  the  filing  of  the  information,  to  wit,  on  the  80th  of 
August,  at  ftc.,  did  seize  and  arrest,  to  the  nse  of  her 
M^esty,  as  forfeited,  a  large  quantity,  to  wit,  1070  gallons 
of  foreign  wines,  for  that,"  (this  is  the  cause  of  the  seisure), 
"  before  the  filing  of  the  information,  to  wit,  on  the  20th  of 
August,"  (thereby  omitting  the  words  "before  the  80th  of 
August"  altogether),  T.  Scholefield  entered  for  exportation 
the  said  laige  quantity  of  foreign  wines,  &c,  and  so  on. 
Now  that  makes  it  perfectly  consistent  with  the  facts  of 
the  case,  and  shews  upon  the  record  a  perfect  title  in  the 
Crown  to  hold  the  goods ;  and  it  is  clear,  that,  if  those  words 
are  mere  matter  of  description,  and  it  is  not  absolutely 
necessary  for  the  support  of  the  title  of  the  Crown  to  prove 
thern^  then  they  may  be  rejected,  the  rule  being,  that  aUe> 
gatioQs  which  are  mere  matters  <^  description,  and  are 
not  essential  to  the  title  of  the  party,  may  be  rejected  as 
surplueage :  Peppm  y.  Sohmon9  (a),  Jalmitim^s  and  Pye'f 
ea$e$  {b),  Rex  v.  Mmton  (c).  The  rale  is  laid  down  in 
1  Starhie  on  Et.  436,  where  all  the  anthcnities  are  col- 
lected, and  the  author  takes  a  distinction  between  matters 
which  are  pertinent,  and  matters  of  description  or  imper- 

(a)  5  T.  R.  496.        {h)  East's  P.  C.  781,  786.        («)  Id.  lOai. 
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tiiie&t,  and  which  may  be  rejected.  The  leading  cases  BMck^ypkgh 
upon  tliat  snhjecfe  are  Bontr  v.  MM  (a)  and  BrMmo  ▼• 
Wright  {b\  wkere  the  distinotion  is  drawn  between  matter 
that  is  pertinenti  which  is  correctly  stated,  and  that  which 
is  impertineiity  and  may  be  stradc  ont  Maiden  r.  BarU 
leii  (c)  establiAes  the  same  distiTOtion.  [Parke,  B.-^The 
qneslion  is^  whether  the  count  is  good  without  St.]  That 
is  the  only  question.  This  doctrine  is  so  familiar  that  it  is 
unnecessary  to  cite  cases  in  support  of  it. 

But,  as  regards  the  old  course  in  this  court,  the  infer* 
mation  never  stated  the  day  when  the  seizure  took  plaee 
at  all.  In  a  bodL  intitled  ^'  The  Modern  Fractiee  of  the 
Exchequer/'  published  in  1787,  there  is  an  information  in 
respect  of  certain  goods  which  had  been  seiied  on  aooount 
of  the  duties  not  being  paid.  It  yery  much  resembles  the 
present,  bring  an  information  in  rem,  as  this  is.  At  that 
time  it  was  a  qui  tam  proceeding :  it  is  only  recently  that 
the  Crown  initiates  the  proceeding.  In  the  forms  there 
giyen  no  date  at  all  is  stated ;  it  is  merely  said,  that  "  be«- 
twcen  a  certain  day,  to  wit,  the  28rd  of  October,  and  the  day 
of  filing  the  information,  the  officers  seised  certain  goods,  tx 
that,  within  the  time  aforesaid,^'  that  is,  between  the  inter* 
▼als  before  named,  ''  these  goods  had  been  brought  to  the 
port,  the  duties  not  being  paid.''  All  the  forms  there  giyen 
are  in  the  same  terms :  none  of  them  mention  any  exaet 
date  of  seizure,  or  when  the  cause  of  forfeiture  accrued  to 
the  Crown ;  they  merely  say,  that  "  between  the  day  of  the 
passing  of  the  act  and  the  day  of  seizure"  they  were  seized. 
But  here  the  information  does  state  the  actual  day,  and 
though  it  has  introduced  the  words  ''  before  the  30th  of 
August,"  which  means  before  the  seizure,  that  may  be  al- 
together rejected;  and  if  yon  do  reject  these  words,  then  the 
allegation  will  be,  that,  before  the  filing  of  the  information, 
the  goods  were  entered  for  drawback,  and  that  afterwards 

(a)  4  M.  &  Selw.  474.        (b)  2  Doug.  665.         (c)  Parker,  105. 
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Strek.  ofPieak,  they  were  examined  and  found  of  less  yalae  than  the  amount 
of  the  drawback,  which  gives  the  Crown  a  perfect  title.  The 
point  in  dispute  is,  whether  the  goods  are  or  are  not  for- 
feited. 

But  the  second  count  does  not  state  more  than  the 
dry  right  which  the  statute  gives.  It  says,  that,  before 
the  day  of  filing  the  information,  and  before  the  80th  of 
August,  (which  clearly  may  be  struck  out),  ''  to  wit,  on 
the  20th  of  August,  to  wit,  at  Batcliff,  the  said  wines 
were  entered  for  drawback,  being  then  and  there  of  less 
value  than  the  amount  of  the  drawback.'^  That  being  so^ 
the  Court  cannot  amove  the  hands  of  the  Crown  from  the 
goods,  because  it  has  been  found  (and  it  is  perfectly  un- 
important whether  it  was  before  or  after  the  80th  of 
August,  or  at  whatever  period  it  was)  that  these  par* 
ticular  wines  were  entered,  being  of  less  value  than  the 
amount  of  the  drawback.  If  judgment  were  given  by  the 
Court  in  favour  of  the  defendant,  the  consequence  would 
be,  that,  although  it  appeared,  upon  this  second  count,  that 
these  wines  were  entered  before  the  filing  of  the  informa- 
tion, being  of  less  value  than  the  amount  of  the  drawback, 
a  writ  of  amoveas  manus  would  be  issued  upon  that  judg- 
ment ;  and  the  Court  would  be  pronouncing  that  the  Crown 
was  not  entitled  to  the  goods,  though  the  act  of  Parliament 
says  that  the  Crown  is  entitled  to  them, 

Erie  and  Warren,  in  support  of  the  rule. — It  is  admitted 
that  matters  of  description  are  required  to  be  proved  only 
when  they  are  upon  an  important  and  material  fact :  but  it 
is  submitted  that  the  allegation  in  question  comes  within 
that  rule,  and  that  the  Crown  was  bound  to  prove  it  as  laid. 
And  it  is  also  submitted  that  the  counsel  for  the  Crown 
are  wrong  in  stating  that  they  are  entitled  to  judgment 
upon  this  information,  if  they  shew  a  cause  of  forfeiture 
existing  at  any  time  prior  to  the  filing  of  the  information. 
The  Crown  are  bound  to  shew  a  cause  of  forfeiture  prior 
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to  the  seizure.    A  cause  of  forfeiture  arising  after  the  Exek-^Pimu, 
seizure  will  not  entitle  the  Crown  to  maintain  that  seizure;     v   ^^'  . 
and  the  point  upon  this  information  is,  whether,  at  the     Ait.-Osk. 
time  of  the  seizure,  the  Crown  was  justified  in  taking  the        Clseg. 
goods  into  its  possession. 

As  to  the  difficulty  about  the  judgment  of  amoveas  ma- 
nus,  restoring  the  forfeited  goods  to  the  claimant,  if  there 
was  such  a  judgment  upon  this  information,  on  account  of 
the  cause  of  forfeiture  being  alleged  to  have  arisen  before 
the  80th  of  August,  before  that  judgment  could  be  brought 
down  to  the  Queen's  warehouse,  and  the  goods  taken  away, 
they  might  be  seized  again  and  kept  by  the  officers  of  the 
Crown,  and  that  seizure  might  be  maintained  by  alleging  a 
forfeiture  prior  to  the  act  of  seizure;  and,  therefore,  al- 
though there  should  be  a  judgment  in  the  defendant's  fa- 
vour upon  this  point,  he  would  not  be  able  to  get  his  goods 
back  again. 

The  introductory  averment  in  the  first  count,  relating  to 
the  seizure,  is  just  as  applicable  to  the  second  and  third 
counts  as  it  is  to  the  first.  [Parke^  B. — It  is  the  preamble 
to  all  the  three  counts,  no  doubt.]  It  is ;  and  therefore 
it  is  to  be  read  as  if  it  was  inserted  in  each.  The  preamble 
is,  that  the  officers,  on  the  30th  of  August,  seized  certain 
goods,  for  that  there  was  a  complete  cause  of  forfeiture  be- 
fore the  80th  of  August,  in  the  manner  therein  mentioned. 
The  question,  therefore,  may  be  tried  upon  the  first  count, 
as  well  as  upon  the  second  and  third  counts.  The  right  of 
the  Crown,  at  the  time  the  goods  are  taken  firom  the  real 
owner,  is  the  material  point  to  be  inquired  into,  and  it  is 
essential,  when  the  Crown  comes  to  maintain  its  right, 
that  it  should  allege  some  valid  and  sufficient  ground  of 
forfeiture.  That  is  the  material  allegation,  with  which  the 
Crown  has  in  this  case  mixed  up  an  item  of  description 
perfectly  inseparable  from  it.  There  is  no  doubt  it  would 
have  been  a  perfectly  good  count,  if  it  had  alleged  a  for- 
feiture before  seizure;  but  it  is  submitted  that  the  in- 
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jbreA.  ^pimv,  formation  would  be  bad  upon  the  fiiee  of  it  if  it  did  net 
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shew  that  the  cause  of  forfeiture  was  before  the  aetsuie. 

Here  the  cause  of  forfeiture  was  on  the  80th  of  August,  and 
the  information  alleges  that  it  was  before  the  80th  of  August. 
[Parke,  B. — ^If  you  strike  your  pen  through  the  words  "  be- 
fore the  30th  of  August/'  you  hare  a  perfectly  good  count, 
even  supposing  it  necessary  to  allege  the  seisnre  and  the  for- 
feiture. Lord  Abb^^,  C.  B.— -The  w(«ds ''  before  the  SOth 
of  August ''  are  quite  immaterial.]  The  drfendanfs  pcnnt 
is,  that  it  is  necessary  that  it  should  be  alleged  that  Hmre 
was  a  forfeiture  before  the  seisure.  If  that  is  unneoessaryi 
the  defendant's  point  foils;  but  it  is  submitted  that  it  is  ne* 
cessary,  and  that  he  is  therefore  entitled  to  the  judgment  of 
the  Court.  If  you  strike  out  the  words  "  before  the  80th  of 
August/'  the  only  date  then  being  ''before  the  bill  was  filed," 
and  there  being  no  statement  of  when  the  act  was  done,  it 
would  stand  thus — a  seizure  on  the  80th  of  August,  a  cause 
of  forfeiture  before  the  day  of  filing  the  information, — ^which, 
it  is  submitted,  would  be  demurrable.  [Barke,  B. — ^It  comes 
to  the  question,  whether  it  is  essential  that  the  goods  should 
be  shewn,  upon  the  fieu^e  of  the  information,  to  haye  been 
seized  for  a  cause  oi  forfeiture  before  the  seizure,  or  who* 
ther  it  is  enough  to  shew,  that,  at  the  time  of  the  filing  of 
the  information,  the  goods  had  been  forfeited^  wheoe?^ 
seized.]  The  defendant's  argument  comes  to  that.  If  the 
cause  of  forfeiture  is  essential  to  haye  been  alleged  before 
the  seizure,  thm  this  information  has  alleged  the  cause  of 
forfeiture  to  haye  been  before  the  SOth  of  August.  If  the 
80th  of  August  be  strudc  out,  then  it  would  not  appear 
thi^  there  was  a  cause  of  forfeiture  before  the  seisure, 
[Lord  Abinger,  C.  B. — Yes;  because  it  appears  that  the 
goods  were  forfeited  before  the  2nd  November :  the  cause 
of  forfeiture  is  stated  to  be  on  the  20th  of  August.]  But 
if  you  strike  out  the  day  for  the  seizure,  you  must  strike 
out  the  day  for  the  cause  of  forfeiture  also ;  because,  if  it 
be  immaterial  for  one  fact,  it  is  for  the  other.    If  those 


HILABY   VACATION^   7  VICT.  640 

dates  be  ainick  oat,  there  ia  an  allegation  of  aeiznre  with-  EMck.  ofPinu, 
out  the  date  of  the  forfeiture,  and  it  may  be  taken  to 
hare  been  before  the  forfettnre.  The  seisnre  may  have 
been  on  the  81st  of  October,  and  the  entry  for  draw- 
back  and  canae  of  forfbitare  on  the  let  of  NoTcmber; 
and  upon  snch  a  state  of  facts  the  defendant  would  be 
entitled  to  judgment.  [Lord  Abinger,  C.  B. — But  this 
iaCnrmation  does  not  state  that ;  it  states  that  the  officers 
entered  for  the  purpose  of  making  an  examination,  and 
that,  upon  such  examination,  they  found  the  wines  were  en- 
tered contrary  to  law,  whereby  they  became  forfeited ;  that 
forfeifcure  they  allege  to  be  after  the  entry.]  All  that  may 
haye  taken  place  after  the  seizure.  [Parke,  B. — ^You  say 
there  ia  no  allegation  that  the  cause  of  forfeiture  arose 
befinre  the  seizure,  except  " the  80th  of  August;''  if  you 
treat  that  as  material,  where  is  the  allegation  that  the  for- 
feiture took  place  before  the  seizure?  and  if  it  is  ayerred 
that  it  took  place  before,  then  it  must  be  proved ;  if  you 
strike  out  tiiat  allegation,  then  the  priority  of  the  forfeiture 
to  the  seizure  is  not  alleged.] 

fFilde  (absente  Jervis)  replied.--^It  is  sufficiently  alleged 
on  the  fieiee  of  this  information  that  the  forfeiture  took 
place  before  the  seizure.  The  information  states,  (leaving 
out  the  words  ''  before  the  80th  of  August,''  wMch  it  is 
clear  are  immaterial),  that  the  officers  of  customs,  on  a 
certain  day,  whether  the  80th  of  August  or  any  other,  is 
immaterial,  seized  certain  goods  as  forfeited,  and  that, 
before  the  day  of  filing  the  information,  Scholefield  made 
an  entry,  and  that,  after  that  entry  was  made,  the  officers 
of  customs  made  an  examination,  and  found  upon  that 
examination  the  cause  of  forfeiture,  that  is,  they  found  the 
goods  were  of  less  value  than  the  amount  of  drawback 
claimed,  whereby  they  became  forfeited.  The  statement, 
therefore,  of  the  ground  of  forfeiture  is,  that,  upon  exami- 
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Bxch,  qfPitn,  nation,  the  goods  were  found  of  less  value  tlian  the  dimw^ 
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back.  The  fact  that  is  supposed  to  make  them  become 
forfeited  is  the  fact  of  their  being  entered  for  drawback^ 
being  of  less  value  than  the  drawback.  All  that  is  stated 
in  the  first  part  is,  that  the  officers  considered  them  as  for- 
feited, and  seized  them  as  such ;  and  that,  after  the  exa- 
mination, which  took  place  after  the  entry,  they  found 
them  to  be  forfeited :  the  examination  must  necessarily  be 
after  the  seisure.  [Alderion^  B. — No;  they  might  have 
entered  and  examined,  and  then  seised.]  It  is  stated  thai 
they  seized  the  goods  as  forfeited  for  a  certain  cause ;  then 
that  cause  must  have  been  in  existence  at  that  time.  If  the 
custom-house  officers  seized  them  on  a  certain  day,  on  a  par> 
ticular  ground,  that  is  a  statement  that  that  ground  arose  be- 
fore ; — they  could  not  seize  them  on  the  SOth  of  August  as 
forfeited,  if  that  forfeiture  arose  afterwards;  that  would  not 
be  a  cause  existing  at  the  time.  If  they  seized  them  for  a 
certain  cause,  that  must  have  happened.  If  you  suppose 
them  to  have  been  seized  on  one  day,  and  forfeited  on  a 
day  subsequent,  the  statement  that  they  were  seized  on 
that  day,  on  account  of  certain  causes  of  forfeiture  which 
did  not  occur  till  afterwards,  would  be  repugnant  and  in- 
sensible. In  the  old  forms  it  is  alleged  in  this  way — ^that, 
after  a  certain  day,  before  the  filing  of  the  information,  the 
officers  seized,  and  that,  within  the  time  aforesaid,  the 
goods  were  forfeited.  Now  there  there  is  no  allegation 
whatever  that  the  forfeiture  took  place  before  the  seizure, 
but  both  are  alleged  to  be  between  a  certain  day  and  the 
filing  of  the  information.  The  plea  here  is, ''  that  the 
goods  did  not  become,  nor  are  they,  forfeited  for  the  causes 
alleged.''  The  issue  to  be  tried  is,  whether  the  goods  are 
forfeited ;  the  plea  does  not  traverse  the  time  of  the  for* 
feiture.  If  it  had,  it  would  not  be  a  good  answer,  sup- 
posing they  were  forfeited  previously  to  the  information. 
If  there  is  any  cause  of  forfeiture  shewn  upon  the  informa- 
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tioQ  and  found  by  the  jury^  that  is  safScient  to  entitle  the  AreA.  pfpltn^ 
Crown  to  pray  the  Court  that  the  goods  should  remain  ' 

forfeited. 

It  has  been  said  that  the  goods  may  be  seized  again ; 
but  it  is  submitted,  that  if  the  defendant  is  entitled  to 
judgment  upon  this  plea,  that  they  are  not  forfeited,  the 
result  would  be  that  that  judgment  would  be  binding 
against  all  the  world,  and  would  put  an  end  to  the  ques- 
tion whether  they  were  forfeited  or  not.  A  judgment 
pronounced  upon  an  information  in  rem  is  conclusiTe; 
and,  if  in  favour  of  the  defendant,  it  would  be  that  the 
goods  are  to  be  delivered  back  to  the  defendant,  on  the 
ground  that  they  are  not  forfeited. 

If  the  averment  is  material,  that  they  were  forfeited  be* 
fore  they  were  seized,  it  is  abundantly  averred ;  but,  sup- 
posing it  is  not  sufficiently  averred,  it  is  submitted  there  is 
no  necessity  for  such  an  averment.  It  no  doubt  is  neces- 
sary to  prove  a  seizure,  to  shew  that  the  Crown  is  in  pos- 
session of  the  goods ;  but  it  is  not  necessary  to  prove  that 
this  cause  of  forfeiture  arose  before  the  seizure ;  because,  if 
the  defendant  pleaded  that  the  goods  were  not  forfeited  at 
the  time  of  seizure,  (supposing  that  to  be  a  good  plea),  and 
it  were  found  for  him,  he  would  be  entitled  to  a  judgment 
which  would  be  conclusive  against  the  Crown,  and  he 
would  be  entitled  to  have  the  goods  delivered  back  to  him, 
though  the  Crown  shewed  that  they  were  forfeited  at  the 

time  the  information  was  filed. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — ^The  case  of  The  Attorney-General  v.  Louis 
ClerCi  which  was  tried  before  me  at  the  sittings  after  last 
term,  arose  on  an  information  for  seizure  by  the  Attorney- 
General  on  behalf  of  the  Crown,  which  gives  the  Court  to 
understand  and  be  informed,  that  certain  officers  of  the 
customs,  naming  them,  after  the  9th  of  July,  1842,  which 
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HtfcK^f  J^U99.  was  the  date  of  the  act  of  Parliamait  tinder  which  the  for* 
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feitttre  was  incuxredj  and  before  the  day  of  exhibiting  this 

information^  to  wit,  on  the  30th  of  August^  1842,  did  seise 
and  arrest,  to  the  nse  of  her  Majesty,  as  forfeited,  a  large 
quantity  of  foreign  wine,  with  the  casks  containing  it,  for 
that^  before  the  day  of  exhibiting  this  information,  and  be- 
foie  the  30th  of  Angnst,  1840,  namely,  on  the  20th  Angast* 
184i2,  one  Thomas  Seholefield  entered  for  exportation  firom 
Great  Britain  to  parts  beyond  the  seas,  a  large  quantity  of 
foreign  wine,  and  that  he  then  and  there  entered  the  same 
for  drawback,  with  the  intent  of  obtaining  the  amoont  of 
drawback  payable  and  allowable  by  law  in  respect  of  goods, 
wares,  and  merchandizes  of  the  denomination  entered  for 
exportation  and  for  drawback,  as  aforesaid;  that  at  this 
time  the  goods  were  not  worth  the  drawback;  and  then  it 
goes  on  to  aver,  that,  after  the  said  entry  of  the  said  wines, 
and  before  the  2nd  of  NoFcmber,  and  also  before  the  said 
80&  day  of  August,  namely,  on  the  day  and  year  last 
aforesaid^  the  said  officers  of  customs  examined  the  said 
wines  so  entered  as  aforesaid,  to  see  if  they  were  of  the 
Talue  by  law  required  on  drawback;  and  the  said  officers, 
being  the  proper  officers  in  that  behalf,  found  the  said  wines 
were  of  less  value  than  the  amount  of  drawback  payable 
and  allowable  by  law  in  respect  ai  the  goods,  wares,  and 
merchandise  of  the  denomination  under  which  the  said 
wines  were  entered  as  aforesaid,  contrary  to  the  form  of  the 
statute  in  that  case  made  and  provided,  whereby  and  by 
force  of  the  statute,  the  said  wines  and  the  said  casks  con- 
taining the  same  were  forfeited.    There  were  also  second 
and  third  counts.    Then  there  was  the  usual  prayer  of  an 
information : — **  The  Attorney-General,  on  behalf  of  her 
Majesty,  prays  for  the  consideration  of  the  Court  on  the 
premises,  and  that  the  said  wines,  together  with  the  casks 
containing  the  same,  may,  for  the  reasons  aforesaid,  re* 
main  forfeited/' 
On  the  trial,  it  appeared  that  the  entry  of  the  wines  for 
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Exportation^  and  the  seismre  by  the  ot&eer  in  oonsequence  M»ek.qfFkM, 
<3i  the  entry,  took  place  on  the  SOth  of  August,  the  inlbr^    ^  ^^'  . 
'mation  ayerring  that  both  the  entry  and  the  seusure  took     Affx^Chur. 
place  before  the  aoth  of  August,  and  there  was  an  objeo-       Cubo. 
tion  that  there  was  a  yariance  firom  the  information.    Tliat 
point  I  reseryed  for  the  consideration  of  the  Court. 

The  case  was  fully  urgued,  and  it  was  admitted,  that  if 
the  information  would  be  good,  provided  the  words  ^'  to 
wit,  on  the  SOth  day  of  August,  1842,'^  could  be  struck 
out  from  the  parts  of  the  information  in  which  they  occur, 
in  that  case  the  Crown  was  entitled  to  a  yerdict;  but 
it  was  argued  that  they  could  not,  and  it  was  said  to  be 
necessary,  in  an  information  of  this  kind,  to  ayer  l^at  the 
cause  of  forfeiture  took  place  before  the  seiaurei  And  if  it 
had  been  necessary  in  an  informatioa  to  put  that  ayerment 
distinctly,  that  they  were  seised,  and  to  ayer  that  the 
cause  of  forfeiture  occurred  before  the  seizure,  then  the 
Court  would  be  of  opinion  that  this  information  was  not 
supported  by  the  eyidence,  because  there  is  no  direct  alle- 
gation upon  the  face  of  it  that  the  goods  were  forfeited 
by  the  entry  before  the  seizure,  in  so  many  words;  but  it  is 
onlj  that  they  were  seised  before  the  SOth  of  August,  and 
forfeited  before  the  SOth  of  August,  and  the  information 
on  the  face  of  it  would  haye  been  good,  because  the  SOth 
of  August  might  haye  been  deemed  to  be  material:  it 
would  haye  been  necessary,  on  that  supposition,  upon  the 
trial,  to  proye  that  the  seizure  and  forfeiture  both  took 
place  before  the  SOth  of  August.  Howeyer,  the  Court  are 
of  opinion,  that  it  is  not  necessary  to  make  a  direct  allega^ 
tion  in  the  information  that  the  cause  of  forfeiture  took 
place  before  the  seizure,  and  they  haye  come  to  that  con- 
clusion from  an  examination  of  the  numerous  precedents  on 
this  subject,  in  which  it  is  stated  it  neyer  is  the  practice  to 
make  such  ayerments.  That  is  yerified  by  an  examination 
into  an  old  book  with  which  I  haye  been  furnished  (a), 

(a)  The  Modern  Practice  of  the  Exchequer,  pablished,  in  1737. 
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Bxck,t(fPkn,  which  contains  fortj^fiye  infonnations  under  the  penal 
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statutes,  and  there  is  not  one  in  which  it  is  averred  in  di- 
rect terms  that  the  forfeiture  took  place  hefore  the  cause  of 
seizure ;  in  ahnost  all  of  them,  except  with  regard  to  two, 
the  mode  of  making  the  allegation  is,  that,  upon  a  certain 
day  after  a  given  day,  and  before  the  day  of  the  filing  of 
the  information,  certain  officers  seized  certain  goods  pro  eo 
quodf  that  is,  the  cause  of  seizure,  for  that  within  the  time 
aforesaid,  not  averring  it  was  before  the  cause  of  seizure, 
the  offence  had  been  committed. 

That  being  the  universal  course  of  the  precedents  with 
regard  to  these  informations,  we  think  we  are  not  called 
upon  to  depart  from  it  And  such  being  the  course  of  pro- 
cedure, this  information  is  sufficient,  supposing  we  were  to 
strike  out  of  it  the  allegation  that  the  cause  of  seizure  was 
before  the  80th  of  August :  those  words  might  be  omitted, 
and  the  information  would  be  quite  sufficient,  according  to 
the  course  of  the  precedents.  We  think,  therefore,  the  rule 
ought  to  be  discharged.  The  reason  why  this  allegation  is 
omitted  in  the  precedents  may  be,  either  that  the  allegation 
that  the  seizure  took  place  pro  eo  quod,  because  there  had 
been  a  forfeiture,  necessarily  implies  that  the  forfeiture  was 
before  the  seizure,  or  it  may  be  that,  in  order  to  justify 
the  seizure  under  the  condemnation  of  the  goods  to  the 
Crown,  it  was  not  necessary  that  the  forfeiture  should  take 
place  before  the  seizure:  it  may  be  on  either  one  or  other 
of  these  grounds,  that  the  usual  forms  in  these  cases  may 
be  supported.  In  either  view  of  the  case,  this  informa- 
tion would  be  good.  It  seems,  therefore,  to  the  Court, 
that  the  rule  ought  to  be  discharged. 

Rule  discharged. 
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Steward^  Public  Officer,  &c.,  t;.  DuNN,Public  Officer,  &c.       Feb.  8. 

1  HIS  was  an  action  by  the  East  of  England  Bank,  for  The  office  of 
money  lent.  Sec.,  against  the  defendant  as  registered  public  tered^oS^rof 
officer  of  the  Southern  District  Banking  Company.    The  *  banking  co- 

*      *'  partnenhip  not 

defendant  pleaded  (amongst  other  pleas)  that  he  was  not  being  m  an- 
public  officer,  as  alleged.  Jc«on  o?w*ap- 

At  the  trial,  before  Gumey,  B.,  at  the  London  Sittings  J^^ffilt  b*^ 
after  last  Michaelmas  Term,  the  plaintiff,  for  the  purpose  10016(1  to  oon- 
of  proving  that  the  defendant  was  the  registered  public  tu  the  contrary 
officer  of  the  company,  gave  in  evidence  a  certified  copy  of  Se^ore  a  re-* 
the  return  filed  at  the  Stamp  Office  in  March,  1841,  in  pur-  ^^^^  ^ 
suance  of  the  provisions  of  the  4th  section  of  7  Oeo.  4,  c.  Officein March, 
46.    The  return  set  forth  the  names  of  William  Dunn  and  by  affidaTit, 
Harvey  Graham,  who  were  described  as  public  officers  of  J^£^  p^JJ^ 
the  company;  and  the  name  of  William  Dunn  appeared  officer  of  the 

company,  was 

also  as  a  member  and  director  of  the  company.     The  affi-  held  to  be  en- 

Atine^  of  his 

davit  verifying  the  return  purported  to  be  made  by  William  t^^ing  10  in  No- 


Dunn,  who  therein  described  himself  as  a  member  and  ^«™^*"»  ^^42. 

'  A  copy  of 

director  of  the  company.    It  was  objected,  on  behalf  of  "ach  return, 
the  defendant,  first,  that  the  evidence  of  the  return  filed  at  commisnon^of 
the  Stamp  Office  was  insufficient,  inasmuch  as  the  affida-  Se^'w^n 
▼it  of  its  verification  was  required  by  the  statute  to  be  made  ^^  ][/»?*•  *• 

^  ^  c.  46,iie?i- 

by  the  secretary  or  public  registered  officer  of  the  company;  denoe  of  the 
secondly,  that  it  ought  to  have  been  shewn  that  the  return  it,  and  it  is  not 
was  filed  between  the  28th  of  February  and  the  25th  of  ^^J^j^Jj,, 


March.  In  support  of  the  above  plea,  the  defendant  gave  in  affidayit  i 
evidence  the  deed  constituting  the  co-partnership,  which  was  made  by 
contained  a  proviso,  that  if  any  public  registered  officer  of  ^r^'*^^  ^^" 
the  company  should  become  bankrupt  or  insolvent,  or  offer  ,fj^i**^  **"*" 
to  compound  for  his  debts,  he  should  thereby  be  disqualified,  hanking  co- 
and  his  office  become  vacant.  It  was  then  proved,  that  the  conuined'a  sti. 

pQlation,that,if 

any  of  the  pnb- 

Uc  offioen  thoqld  become  bankmpt,  he  should  be  disqualified,  and  his  office  become  vacant :~ 

Held,  that  the  true  construction  of  the  clause  was,  not  that  the  party  should  cease  to  be  a  public 

officer  absolutely,  but  at  the  election  of  the  company. 
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Bink.9fPhn^  defendant  Dunn  had  become  bankrupt  before  the  present 
^    ^*  -     action  was  brought ;  but  it  appeared  that  he  had  never- 
SrswAmo      theless  continued  to  act  as  public  officer,  and  had  been  so 
Dunn.       treated  by  the  diredxMrs  and  members  of  the  co-partnership. 
It  also  appeared,  that  two  of  the  partners  in  the  defendant's 
company  were  likewise  members  of  the  plaintiff's  com- 
pany.   A  yerdict  was  found  for  the  plaintiff,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  verdict  for 
him. 

Thetiger  having,  in  Hilaiy  Term,  obtained  a  rule  either 
to  enter  a  verdict  for  the  defendant,  or  for  a  new  trial,  <m 
the  ground  that  the  return  filed  at  the  Stamp  Office  was 
inadmissible  to  shew  that  he  was  the  public  officer  of  the 
company  at  the  time  it  was  sought  to  prove  him  to  have 
been  so; 

Erie  and  Butt  now  shewed  cause. — ^The  first  objection 
is,  that  there  was  no  sufficient  evidence  of  the  defendant 
Dunn  being  the  public  officer  of  the  company  at  the  time 
of  the  action  brought ;  but  the  return  which  was  put  in, 
and  which  was  made  at  the  Stamp  Office  in  March,  1841^ 
pursuant  to  the  provisions  of  7  Geo.  4,  c.  46,  was  sufficient 
evidence  of  that  fact.  By  the  4th  section  of  that  statute^  it  is 
enacted,  (inter  alia),  that,  "before  the  corporation  or  co-part- 
nership shall  begin  to  issue  notes,  an  account  or  return  shall 
be  made  in  the  form  in  Schedule  (A),  setting  forth  the  names 
and  place  of  abode  of  two  or  more  persons,  being  members 
of  such  corporation  or  co-partnership,  and  being  resident 
in  England,  who  shall  have  been  appointed  public  officer  of 
such  corporation  or  co-partnership,  together  with  the  title 
of  office,  or  other  description  of  evexy  sudi  public  officer 
respectively,  in  the  name  of  any  one  of  whom  such  corpo* 
raticm  shall  sue  or  be  sued,  as  hereinafter  provided.''  And 
the  5th  section  provides,  that  such  account  or  return  **  shall 
be  made  out  by  the  secretary  or  other  person,  being  one 
of  the  public  officers  appointed  as  aforesaid^  and  shall  be 
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verified  by  the  oath  of  such  secretary  or  other  public  oflScer,  B^eh.  of  puas, 
taken  before  any  justice  of  the  peace ;  and  that  such  return    ^  ^^^' 
shall,  between  the  28th  day  of  February  and  the  25th  day 
of  March  in  every  year  after  such  corporation  or  co-part- 
nership shall  be  formed,  be,  in  like  manner,  delivered  by 
such  secretary  or  other  public  officer  as  aforesaid  to  the 
commissioners  of  stamps,  to  be  filed  and  kept  in  the  manner 
and  for  the  purposes  hereinafter  mentioned/'    Then,  by 
the  6th  section,  it  is  enacted,  "  that  a  copy  of  any  such 
account  or  return,  so  filed  or  kept  and  registered  as  by  this 
act  is  directed,  and  which  copy  shall  be  certified  to  be  a 
true  copy  under  the  hand  or  hands  of  one  or  more  of  the 
commissioners  of  stamps  for  the  time  being,  upon  proof 
made  that  such  account  has  been  signed  with  the  hand- 
writing of  the  person  or  persons  making  the  same,  and 
whom  it  shall  not  be  necessary  to  prove  to  be  a  commis- 
sioner or  commissioners,  shall,  in  all  proceedings,  civil  or  cri- 
minal, and  in  all  cases  whatsoever,  be  received  in  evidence 
as  proof  of  the  appointment  and  authority  of  the  public 
officers  named  in  such  account  or  return/'    Now,  there 
may  be  some  ambiguity  about  the  meaning  of  the  words  in 
the  5th  section,  **  any  other  person,  being  one  of  the  public 
officers;''  but  if  it  be  essential  that  the  return  should  be 
made  by  one  of  the  registered  public  officers  or  the  secre- 
tary, in  this  case  Dunn  was  the  public  officer  at  the  time, 
and  made  this  return ;  and  it  is,  therefore,  ample  evidence 
of  the  facts  stated  in  it;  and  even  if  the  return  be  made 
with  informality,  so  as  to  lose  its  effect  as  a  valid  return, 
still  it  is  admissible  as  an  act  done,  althougl^  it  may  not 
operate  as  proof  of  the  facts  stated  in  it.    The  only  objec- 
tion is  to  the  affidavit,  in  which  the  defendant  describes 
himself  as  a  member  and  director  only,  but  if  that  be  any 
objection,  the  affidavit  is  no  part  of  the  return. 

The  second  question  is  as  to  entering  a  verdict  for  the 
defendant  on  the  fourth  issue,  that  he  was  not  public  officer 
as  alleged ;  and  that  depends  upon  the  evidence.    It  was 

VOL.  XII.  XX  If .  w. 


668  CASEfl   IN   THK   S^CHSqUSR^ 

E»ck.qfPiH»,  proved  that  in  Novembw  1841  a  fiat  in  bankruptcy  was 
_^'  ^    i«sued  againat  Dosn,  the  def^ndantj  and  the  ground  of  ob- 
jection 18  not  that  he  had  ceased  to  be  public  ofiKcer  de 
facto,  bi^t  ^t,  by  tl^e  140th  dai^se  of  the  deed  under 
which  the  company  was  constituted,  if  a  person  becomes 
bankruptj  he  thereby  becomes  disqualified,  and  his  office 
becomes  yacant.    But  that  is  a  mere  private  stipulation 
amongst  themselves,  and  it  is  optionfd  with  the  parties  to 
act  upofi  it  or  notj  as  they  like,  and  they  might  reuQunce 
the  be^efi^  of  the  covenant  \a  that  respect,  and  continue 
him  as  the  public  officer.  The  Southern  District  Bank  had 
power  to  do  thi^  th^  have  done  it,  and  the  defendant 
has  contiaued  to  perform  the  duties  of  public  ofiKcer.  And 
if  the  company  hold  him  out  to  the  world  as  public  officer, 
he  must  be  t%ken  to  be  so  as  against  parties  dealing  with 
the  ^rn^ :  Steward  v.  Greaves  (a).    [Parke,  B. — Tl|ere  was 
no  proof^  I  suppose,  that  the  two  persons,  who  were  par|- 
ners  of  both  companies,  had  any  knowledge  (n  fact  that 
Duu]^  had  become  bankrupt.    The  stipulation  in  the  core-; 
nant  is  merely,  thi^t  his  place  becomes  vacant  withput  vote; 
butj  I^lless  the  ^mpany  appoint  another  person  in  bii 
plape,  he  continues  in  the  offipe.    The  company  are  bound 
to  l^v^  ^  pTiblic  pfficer,  tjuit  tbp  public  may  have  an  oppor-* 
tunity  of  suing  t^e  company  through  him.]     There  was 
no  proof  of  i^ny  mutual  knowledge,  and  the  stat.  of  1  &  3 
yict.  c.  96,  s.  1,  is  applicable  to  prevent  any  presumed 
l^nowledge  in  some  particular  members  of  the  company 
from  interfering  with  the  rights  of  the  public  in  suing 
^e  pnblic  officer.  Whpre  an  act  gives  a  statutable  liability 
8lgl^nst  a  company,  tbrqugb  its  public  officer,  it  would  be 
fPthrely  contrary  tp  its  policy  to  allow  that  they  should 
have  a  secret  rule  amoxigst  themselves,  that  he  should 
cease  to  be  ^^ch,  if  a  partipular  event,  aqch  as  bis  bank- 
nipt^  pr  in9olvency,  pccurred.    He  clearly  continues  to 

(9)  10M.&W.711. 
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be  public  officer  as  respects  the  public^  until  he  is  dis-  Bseh.qfPieat, 


1844. 


placed  by  the  appoiutmeot  of  mother  person  to  the  office : 
4rmU9ge  v.  Homer  (a)  i   Here  no  appointment  of  any  other     Stbwa&q 
person  bad  taken  places  bnt  the  defendant  OQutinued  to       Dunn. 
perform  the  duties  of  publio  offioer. 

Ofle  [Theriger  with  him),  in  support  of  the  rule. — ^First, 
it  is  clear^  from  the  4th  and  5th  sections  of  the  act,  that 
the  legislature  intended,  that,  before  the  banking  co-part- 
uership  began  to  issue  bills,  &c.,  they  should  make  a  re- 
turn of  the  names  of  the  members  of  the  co-partnership 
and  of  the  public  officers,  in  the  form  given  in  schedule 
(A)  J  which  return  should  be  verified  by  the  oath  of  the  se- 
cretary or  public  officers  making  it.  And  to  avail  them- 
selves of  the  privileges,  they  must  shew  that  all  .the  re- 
quisites, of  the  act  have  been  complied  with.  And  the 
6th  section  provides,  that  such  return,  certified  as  therein 
mentioned,  shall  be  evidence  of  the  appoiutment  and  au- 
thority of  the  public  officers.  Then,  in  the  8tb  section, 
the  legislature  having  contemplated  that  great  alterations 
may  have  takeu  place  in  the  members  and  o£Eicers  of  the 
company,  it  is  provided,  'Hhat  from  time  to  time,  as  often  as 
occasion  shall  render  it  necessary,  a  further  return  shall  be 
made  on  oath,  in  the  manner  before  directed,  according  to 
the  form  in  schedule  (B.),  of  the  names  of  persons  who  may 
have  been  appointed  new  or  additional  officers,  and  also 
the  names  of  persons  who  have  ceased  to  be  members,  and 
of  persons  who  shall  have  become  members  either  in  addi- 
tion to^  or  iu  the  place  of,  any  former  members  j;  and  that 
such  further  returns  shall  be  filed  and  entered  aud  regis- 
tered at  the  Stamp  Office,  in  the  same  manner  as  the  pri*- 
ginal  returns.''  And  the  18th  section  provides,  ''that  if 
the  co-partnership  shall  begin  to  issue  bills,  &c.,  without 
having  caused  such  return  to  be  made,  or  shall  neglect  or 
omit  to  cause  such  return  to  be  renewed  yearly  and  every 

(a)  3  B.  &  Ad.  793. 
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Exek.  qf  Pleat t  year,  8uch  co-partoenhip  so  offending  shall,  for  every  week 
they  shall  so  neglect  to  make  out  sach  retnm,  forfeit  the 
sum  of  i6500/'  and  so  on.  Now,  that  being  so,  and  this 
return  haying  been  made  in  March  1841,  was  it  evidence 
of  the  defendant's  being  public  officer  at  the  time  of  the  com- 
mencement of  the  action,  in  December  1842,  when  the  writ 
was  issued?  It  is  apprehended  that  it  clearly  was  not.  [/\xrAe, 
B. — If  this  had  been  an  annual  office,  I  should  have  agreed 
to  that  argument ;  but  as  it  is  not,  as  there  is  proof  of  the 
defendant's  original  appointment,  the  presumption  is  that 
he  continued  to  be  public  officer.]  This  is  an  act  entirely 
altering  the  rules  of  pleading  and  of  evidence ;  and  parties 
seeking  to  derive  a  benefit  from  its  provisions  ought  not  to 
go  beyond  it;  and,  as  the  act  says  the  return  sha]l  be  evidence 
at  its  date,  it  can  only  be  evidence  at  that  time  or  during 
that  year ;  when  the  next  year  comes,  another  return  is  to 
be  made,  which  is  then  the  proper  evidence.  It  is  said,  on 
the  other  side,  that  the  return  shews  that,  at  its  date,  the 
defendant  was  public  officer.  But  what  is  there  to  shew 
that  it  was  not  made  after  the  commencement  of  the  ac- 
tion? [Par^«,B. — Is  there  no  date  to  it?]  No,  there  is  not; 
and  there  is  nothing  to  shew,  independently  of  the  affida- 
vit, that  it  was  made  before  the  commencement  of  the  ac- 
tion. [Parke,  B. — ^You  did  not  take  that  objection  at  the 
trial ;  if  you  bad,  they  might  have  proved  it.  The  return  at 
the  Stamp  Office  is  not  the  only  admissible  evidence  of  his 
being  the  public  officer,  for  it  may  be  proved  aliunde: 
Edwards  v.  Buchanan  (a).  Ton  have  now  got  the  return  of 
1841.]  The  defendant's  counsel  have  called  in  aid  the 
jurat  of  the  affidavit,  but  that  cannot  help  the  return. 
[Parke,  B. — ^The  act  says,  that  the  return  shall  be  evidence 
of  his  being  the  public  officer.  If  the  return  is  made  and 
filed  at  the  Stamp  Office,  that  is  enough.]  The  6th  sec- 
tion says,  "  that  a  copy  of  the  return  so  filed,  under  the 
hand  of  one  of  the  commissioners  of  stamps,  on  proof  of  his 

(a)  3  B.  &  Ad.  788. 
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signature^  shall  be  received  in  evidence  as  proof  of  the  Exeh,  rf  puas, 
appointment  and  authority  of  the  public  officers  named  in  ^  *°^^' 
such  return,  and  also  of  the  fact,  that  all  persons  named 
therein  as  members  of  such  corporation  or  co-partnership, 
were  members  thereof  at  the  date  of  such  account  or  re- 
turn/' Therefore,  the  appointment  and  authority  are  to  be 
proved  by  the  signature  of  the  commissioner  to  the  return 
so  filed  as  the  act  directs  by  sect.  5.  [Parke,  B. — ^You  say 
it  is  the  return  so  filed.  Your  argument,  if  good  for  any- 
thing, is,  that  they  must  prove  the  person  to  be  public 
officer,  in  order  to  shew  the  return  to  have  been  made  by 
him.  According  to  that,  you  must  prove  more  than  the  re- 
turn. But  it  must  be  taken,  that  the  legislature  intended 
that  the  return  should  be  evidence  of  his  being  the  public 
officer,  and  you  must  refer  to  the  affidavit,  otherwise  there 
is  no  date.  Gumey,  B. — It  is  made  primft  facie  evidence 
against  the  company,  that  he  is  the  public  officer;  if  not, 
the  act  would  be  of  no  use  in  that  respect.]  If  he  is  not 
described  as  public  officer  in  the  affidavit,  then  there  ought 
to  be  evidence  to  shew  aliunde  that  he  was  so. 

Secondly,  it  appears  that  a  fiat  in  bankruptcy  had  issued 
against  the  defendant  before  the  commencement  of  the 
action,  and  by  the  140th  clause  in  the  deed  of  co-partner- 
ship, and  which  was  signed  by  two  persons  who  are  mem- 
bers of  both  companies, — both  of  which,  therefore,  are 
affected  with  knowledge  of  this  provision, — it  is  stipulated, 
that  if  any  public  officer  becomes  bankrupt,  &c.,  he  shall 
thereby  be  disqualified,  and  his  office  become  vacant.  There- 
fore, the  bankruptcy  of  Dunn  had  the  effect  of  putting  an 
end  to  his  office.  [Parke,  B. — ^Yes,  it  may  be  so,  as  affects 
his  share  of  the  profits,  and  his  power  to  bind  the  firm  inter 
ae.  Alderson,  B. — But  how  does  that  affect  his  being  a 
public  officer  as  regards  the  public  ?]  By  the  terms  of  the 
act,  the  corporation  or  co-partnership  are  to  appoint  public 
officers,  and  by  the  terms  of  the  deed,  in  case  a  fiat  in 
bankruptcy  is  issued  against  any  public  officer,  his  office 
thereby  becomes  vacant.     Here  the  parties  had  ceased  to 
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Exeh,  ifPUmi,  trade,  and  could  not  appoint  a  new  publicofficer.  [Aiders 
son,  B. — ^Ib  not  the  existence  of  a  public  officer  de  fiicto  ftof- 
fident?  Surely  it  is.  Parhe,  B.— The  first  question  is, 
whether  a  secret  clause  in  the  d^,  known  to  two  of  tlie 
plaintiffs,  is  evidence  against  the  other  members  of  the  co^ 
partnership.  But  even  if  they  were  presumed  to  have  know- 
ledge of  the  clause  in  the  deed,  they  had  no  knowledge  of 
the  bankruptcy,  and  the  other  alone  would  not  be  enough.] 
^-[Ogle  cited  Parik&uie  v.  Pin-kef  (<t)|  and  Dmcan  r. 
Chamberlayne  (6).] 
• 

Pabkb,  B. — ^This  rule  must  be  discharged.  The  first 
question  is,  whether  there  was  sufficient  proof  that  thd 
defendant  Dunn  was  the  registered  public  officer  of  the 
Southern  District  Banking  Company  in  November  184S| 
when  this  action  was  commenced. 

The  office  in  question  is  not  an  annual  office,  but  may 
be  held  during  the  pleasure  of  the  company ;  and  a  party 
once  elected  to  the  office  must  be  presumed  to  continue  in 
it  until  the  contrary  is  shewn.  I  am,  theref<»«,  clearly  of 
opinion,  that  the  return  to  the  Stamp  Office,  produced  at 
the  trial,  though  dated  in  March  1841,  was  properly  ad* 
mitted  as  evidence  of  the  defendant  being  public  officer  in 
NoTcmber  1842.  The  next  question  is,  whether  this  re- 
turn,  certified  under  the  hand  of  one  of  the  commissioners 
of  stamps,  will  prove  the  fkct  of  his  being  the  public  regis- 
tered officer  in  March  1841.  Now,  it  seems  to  me  that, 
by  the  7  Geo.  4,  c.  46,  s.  6,  the  return  is  made  evidence 
of  the  facts  stated  in  it,  when  certified  by  one  of  the 
commissioners.  The  return  itself  has  no  date,  but  the 
affidavit,  which  is  annexed  to  it,  has;  and  the  certified  copy 
should  be  of  the  return,  which  is  to  contain  the  names  of 
all  the  parties  to  the  company,  with  its  public  officers,  ftc., 
and  is  to  be  accompanied  by  an  affidavit  made  by  the 
public  officer,  and  which  is  to  form  part  of  the  return.    At 

(a)  1  Camp.  82.  {h)  11  Sim.  123. 
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&Wt,  I  thotight  the  defendtliit's  ebUiis^  m^lant  to  dohteiid  SxcL  f^PUki; 
that  the  ceitified  copy  of  the  l^eturtl  wks  not  admissible  iii  ^— ^'-^ 
evidence  at  all  unless  tbe  aflMaVit  iras  proved^  by  ihde-*  §T*#Amo 
pendent  eviddti^>  to  have  been  Id^o  tdade  by  this  pubKd  Dimr. 
ofllcer  df  thef  eonipatiy.  Bat  that  position  cannM  be  sup-^ 
ported :  if  thai  were  so^  the  legislature  would  hav^  dond 
nothing  in  making  the  cfertified  copy  of  th^  return  eri- 
dence.  It  waft,  the^fbre,  adfaiitted,  (and  I  tliiiik  correctly 
8o)j  that  that  proposition  could  not  be  stipported,  ahd  that 
it  would  be  sufficient  if  the  party  were  described  to  be  thd 
public  officer.  Then,  if  we  look  to  the  return  in  this  cas^, 
it  is  clear  that  the  person  making  the  affidavit  had  com- 
plied with  the  provision  of  the  statute ;  for  he  sWeitrs  that 
he  was  the  public  officer  making  the  return.  The  affidavit 
states,  that  he  was  one  of  the  directors,  and  that  the  re- 
turn, which  shews  he  was  both  director  and  public  officer, 
is  true;  so  that,  reading  the  affidavit  with  the  return,  it  is 
clear  that  the  person  making  the  affidavit  is  the  public  re- 
gistered officer  authorized  to  prosecute  and  defend  on  be- 
half of  the  company.  It  has  been  further  contended,  that 
the  return  ought  to  have  been  filed  between  the  28th  of 
February  and  the  25th  of  March ;  but  that  point,  Mr.  Ogle 
informs  us,  he  intends  to  argue  in  another  case  in  tka 
Queen's  Bench,  and  we  will  not,  therefore,  prejudice  his 
argument  by  giving  our  opinion  upon  it.  It  will  probably 
turn  out  that  the  provision  in  the  act  is  directory  merely. 
Then  the  next  question  is,  whether  the  fourth  issue  ought 
to  be  found  for  the  defendant  Dunn,  he  having  at  the  com- 
mencement of  the  action  ceased,  as  it  is  contended,  to  be 
public  registered  officer,  in  consequence  of  a  private  regu- 
lation of  the  eompany,  that  if  any  public  registered  offieer 
should  become  bankrupt,  he  should  cease  to  be  such  officer. 
We  think  the  true  construction  of  that  clause  is,  not  that 
the  party  should  cease  to  be  public  officer  absolutely,  but 
that  the  office  should  be  vacant  at  the  election  of  the  com- 
pany, without  any  step  being  necessary  to  remove  him.  The 
company,  however,  do  not  in  this  case  so  elect,  or  replace 
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Stbwabo 

V, 

Dunn. 


Bxeh.  rf  PUa$,  Um,  but  he  continues  to  act  as  public  officer,  and  the  com«' 
>  •^'  ^  pany  cannot  go  on  without  a  public  officer,  as  in  his  name 
alone  can  they  sue  or  be  sued.  But  it  is  further  argued, 
that  two  members  of  the  plaintiff's  company  knew  of  this 
regulation.  I  am  inclined  to  think,  however,  that  this  ob- 
jection is  removed  by  the  1  &  2  Vict.  c.  96.  Since  that 
act,  a  company  of  this  kind  is  in  the  natare  of  a  corporar 
tion,  not  an  ordinary  co-partnership  suing  jointly,  so  that 
notice  to  one  of  its  members  is  not  notice  to  all.  As,  how- 
ever, there  is  no  proof  that  they  had  notice  of  the  event 
having  happened  on  which  the  office  would  become  vacant, 
viz.  the  bankruptcy,  it  is  unnecessary  to  decide  the  point, 
because  notice  of  the  stipulation  in  the  deed  would  not  be 
enough. 


Aldeeson,  B.,  Gueney,  B.,  and  Rolte,  B.,  concurred. 

Rule  discharged. 


Feb.  17. 

In  •&  ictioii 
againtt  the 
■heiiff  for  not 


Hunt  v.  Hooper  and  Another. 

U  ASE  against  the  sheriff  of  Middlesex.    The  first  count 
was  for  a  false  return  of  nulla  bona  to  a  writ  of  fi.  ft. ;  and 
lerying,  and  for  the  sccond  was  for  uot  levying  under  the  writ,  when  there 

a  false  return  of  . 

nulla  bona,  it  werc  goods  upou  which  the  defendants  could  and  ought 
'J!nr«.'fc!' to  have  levied. 

was  iiraed  hj 

the  plaintiiT  against  the  goods  of  W.,  and  was  deliTered  to  the  sheriff  on  the  7th  of  Jane,  with 
a  direction  to  issue  the  warrant  immediatdj,  and  the  seizure  took  place  the  day  after.  Pre- 
YioQslyy  (on  the  Ist  of  Jane),  B.  had  delivered  a  writ  of  ii.  fa.  against  W.  to  the  sheriff,  with 
directions  to  execute  it,  at  the  same  time  suggesting  that  the  next  morning  would  be  the  best 
time  for  the  purpose,  bat  he  did  not  order  the  sheriff  to  restrain  the  execution  until  that  time. 
SubsequenUj,  (W.  hsTing  offered  him  £hO  to  stay  the  execution),  B.  Terbally  desired  the 
sheriff,  and  on  the  2nd  of  June  gave  him  written  notice,  not  to  execute  the  writ  until  fbrther 
orders.  Hie  £bO  not  being  paid,  B.  requested  the  sheriff  to  proceed,  and  the  bailiff  accord- 
ingly entered,  bat  found  the  plaintiff's  bailiff  in  possession.  The  sheriff  then  sold  the  goods,  paid 
the  money  to  B.  and  returned  nalla  bona  to  the  plaintiff's  writ.  The  joiy  found  that  B.'s  writ 
was  in  the  first  instance  intended  to  be  executed : — tleld^  that  the  notice  by  B.  not  to  exe- 
cute the  writ  until  further  order  was  eqaiyalent  to  a  withdrawal  of  his  writ,  which  could  not  be 
considered  as  in  the  hands  of  the  sheriff  to  be  executed,  within  the  meaning  of  29  Car.  2,  c.  3, 
s.  16,  until  the  order  to  proceed ;  and  therefore  that  the  plaintiff  was  entitled  to  a  Terdict  for 
the  amount  leried.  ,. 
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The  defendants  pleaded^  first,  not  gnilty;  secondly,  to  Bank.  qfPieM, 


the  first  count,  that  they  did  not  levy  the  monies  indorsed 
on  the  writ  in  that  count  mentioned,  or  any  part  thereof; 
thirdly,  to  the  second  count,  that  there  were  not  any  goods 
or  chattels  of  the  said  William  Ward,  (the  execution  defend- 
ant), out  of  which  they  the  defendants,  as  such  sheriff  as 
aforesaid,  could  or  might  have  levied  the  monies  indorsed 
on  the  said  writ  in  the  second  count  mentioned,  or  any 
part  thereof,  modo  et  formft. 

The  replication  took  issue  on  the  above  pleas. 

At  the  trial  before  JRoIfe,  B.,  at  the  Middlesex  sittings 
in  last  term,  it  appeared  that  the  plaintiff,  having  obtained 
a  judgment  against  a  person  of  the  name  of  Ward,  issued 
thereon  a  writ  of  fi.  fa.,  which  was  deUvered  to  the  defend- 
ants, as  sheriff  of  Middlesex,  on  the  7th  of  June  1843, 
with  directions  to  issue  a  warrant  immediately.  On  the 
following  day  a  seizure  took  place  under  that  writ.  Before 
the  plaintiff ^s  writ  had  issued,  namely,  on  the  Ist  of  June 
1848,  one  Bird  had  delivered  to  the  defendants  a  writ  of 
fi.  fa.  against  the  goods  of  Ward,  indorsed  to  levy  518/. 
19«.  8J.,  besides,  &c.,  with  directions  to  execute  it,  and  at 
the  same  time  suggested,  that  the  following  morning 
would  be  the  best  time  for  that  purpose ;  but  no  direction 
was  given  not  to  execute  it  until  that  time.  In  the  mean- 
time, however.  Ward  requested  Bird  to  stay  the  execution, 
and  promised  him  £50  if  he  would  do  so.  Bird,  in  con- 
sequence, verbally  desired  the  defendants  to  suspend  the 
execution,  and  on  the  2nd  of  June,  1843,  gave  them  a 
written  notice  not  to  execute  the  writ  until  further  order. 
On  the  9th  of  June,  the  £50  not  having  been  paid  by 
Ward,  Bird  required  the  defendants  to  proceed  with  the 
execution,  and  the  bailiff  accordingly  entered,  but  found 
another  bailiff  in  possession,  under  the  plaintiff's  writ. 
The  defendants,  however,  proceeded  to  sell  under  Bird's 
execution,  and  paid  over  the  sum  of  27/.  5s.  lid.,  the 
amount  realized,  to  him,  and  returned  nulla  bona  to  the 
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Bxek.  ofPieai,  plaintiff's  writ.  The  learned  Judge  having  left  the  ques- 
tion to  the  jntj,  they  found  that  Bird's  writ  was^  in  the 
first  instance^  intended  to  be  executed,  and  not  suspended 
until  the  following  morning.  A  verdict  was  then  found 
for  the  defendants,  leare  being  reserved  for  the  plaintiff 
to  move  to  enter  a  verdict  for  him  for  the  sum  levied,  if 
the  Ckiurt  should  be  of  opinion  that,  under  the  circum- 
stances, he  was  entitled  to  recover.  Erie  having  obtained  a 
rule  accordingly,  on  the  ground  that  Bird's  writ  was  not  en- 
titled to  priority,  under  the  circumstances  of  the  present 
ease,  dtitLgKempland  v.Macaulay  (a)  and  Prinjfie  Y.Uaae{b), 

Buit  {Jervts  with  him)  shewed  cause  {Feb.  9). — ^As  be- 
tween the  sheriff  and  execution  creditor,  the  general  rule 
is,  that  the  writ  first  delirered  to  the  sheriff  is  entitled  to 
priority,  and  binds  the  goods  of  the  party  from  its  delivery. 
In  Smallcomb  v.  Croee  (c)  it  was,  after  argument,  resolved 
by  all  the  judges, ''  that  if  two  writs  of  execution  are  de- 
livered to  the  sheriff  the  same  day,  he  has  not  an  election 
to  execute  which  he  pleases,  but  he  must  execute  that 
which  was  first  delivered."  And,  although  there  be  a  levy 
under  a  second  writ,  the  goods  are  bound  by  the  first,  un- 
less there  be  fraud ;  and  the  sheriff  is  bound  to  apply  the 
proceeds  to  satisfy  the  first  writ.  Thus,  in  the  case  of 
Smallcomb  v.  Crosi,  it  was  also  resolved,  that,  if  the  sheriff 
levies  goods  by  virtue  of  the  writ  last  delivered,  and  makes 
sale  of  them,  (whether  the  last  writ  was  delivered  upon  the 
same  day,  or  a  subsequent  day),  the  property  of  the  goods  is 
bound  by  the  sale,  and  the  party  cannot  seize  them  by  vir- 
tue of  his  execution  first  delivered ;  but  he  may  have  his 
remedy  against  the  sheriff.  The  only  exception  to  that 
rule  is,  where  the  first  execution  creditor  has  delivered  his 
writ  to  the  sheriff  fraudulently,  without  any  intention  at 
the  time  of  levying,  but  with  a  view  to  protect  the  defend- 

(a)  Peake'fl  N.  P.  C.  95.     (h)  11  Price,  445.    (e)  1  Ld.  Raym.  251. 


HILARt   VACATION,   7  VlCt.  (867 

dtlf  IS  goods  trom  a  secotid  execution.  And,  accordingly,  in  Sjiek.  0/  pimm 
the  case  above  cited,  it  was  held,  that  no  action  lay  against 
the  sheritf,  '*  because  he  who  delivered  his  first  writ  would 
not  take  a  warrant  from  the  sheriffs  to  levy  the  goods ;  so 
that  it  seems  he  had  a  design  only  to  keep  the  execution  in 
his  pocket  to  protect  the  defendant'ii  goods  by  frand/^ 
That,  however,  is  a  question  for  the  jury,  as  was  held  in 
Bradley  v«  Wffndham  (a).  The  marginal  note  there  is> 
''A  first  fi.  fa.,  executed  fraudulently;  a  second  fi.  fa., 
executed  afterwards,  shall  stand  and  be  preferred,  and 
the  matter  was  properly  left  to  the  jury.''  The  defendants 
entirely  assent  to  that  proposition,  and  are  not  interested  in 
denying  it ;  for,  in  this  case,  the  jury  have  found  that  there 
was  a  bonft  fide  delivery  of  Bird's  writ  to  be  executed ;  in-> 
deed,  no  fraud  whatever  is  imputed,  nor  was  there  any 
injury  or  disadvantage  to  the  second  execution  creditor^ 
In  KempUxnd  v.  MacaHdaiy  (i),  which  is  relied  upon  by  thd 
other  side,  Lord  Kenyan^  C.  J.,  was  of  opinion,  ''that 
though,  ih  general,  the  sheriff  must  first  levy  on  the  writ 
which  he  first  receives,  yet,  if  the  plaintiff  in  that  writ  di- 
rects it  not  to  be  executed  before  a  distant  day,  and,  in  the 
meantime,  another  execution  comes,  the  sheriff  is  not  to 
keep  the  first  writ  hanging  over  the  heads  of  other  creditors^ 
but  is  to  levy  under  the  last  execution,  as  if  no  other  had  ever 
been  delivered  to  him."  That  is  perfectly  good  law  as  ap- 
plied to  the  fkcts  of  that  case,  where  a  letter  had  been  writ^ 
ten  by  the  plaintiff's  attorney  to  the  sheriff's  officer,  direct^ 
ing  him  not  to  levy  under  the  writ  till  a  future  dsty,  eviw 
dently  for  the  fraudulent  purpose  of  covering  the  defend- 
ant's goods ;  and,  in  the  meantime,  another  execution  dame 
to  the  sheriff's  hands,  under  which  he  levied.  But  that  dic- 
tum is  totally  inapplicable  to  the  facts  of  the  present  case, 
where  the  writ  was  bonft  fide  delivered  to  the  sheriff  on  the 
1st  of  June,  for  the  purpose  of  being  executed.  The  case  of 
Pringle  v.  haac  (c)  was  an  action  for  a  false  return.  There, 

a)  1  Wils.  44.        (6)  Peake's  N.  P.  C.  95.         (e)  11  Price,  445. 
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Btpek.qfPi€M,  the  attorney  of  a  jadgment  creditor  delivered  to  the  sheriff 
a  writ  of  fi.  ftL,  accompanied  by  a  letter^  directing  him  not 
to  execute  it  till  the  return^  unless  another  execution  should 
come  in  in  the  meantime;  and  aftenrards  he  sent  in  an 
alias^  with  the  same  directions.  Another  execution  coming 
in,  the  sheriff  gave  precedence  to  it,  and  returned  nulla 
bona  to  the  first  writ.  The  judgment  creditor  having 
brought  an  action  against  the  sheriff,  it  was  held,  that  it 
would  not  lie.  But  the  facts  of  that  case  were  altogether 
different  firom  the  present.  That  was  a  mere  colourable 
proceeding  with  a  view  to  defeat  the  other  creditors,  and 
the  plaintiff's  writ  was  not  bon&  fide  delivered  to  the  she- 
riff to  be  executed.  In  the  present  case,  there  was  a  boni 
fide  postponemeni  of  execution,  but  that  was  after  a  delivery 
of  the  writ  to  be  executed,  and  there  is  no  suggestion  of  any 
fraud.  The  general  doctrine,  that  the  first  writ  is  entitled 
to  priority,  ought,  therefore,  in  this  case,  to  prevail.  The 
clear  rule  of  law  is,  as  laid  down  in  HutcMnsan  v.  John* 
eon  (a),  that,  where  two  writs  of  fi.  fa.  against  the  same 
defendant  are  delivered  to  a  sheriff  on  different  days,  and 
no  sale  is  actually  made  of  the  defendant's  goods,  the  first 
execution  must  have  the  priority,  even  though  the  seizure 
were  first  made  under  the  subsequent  execution.  DreweY. 
Lainson  {b)  is  an  authority  to  the  same  point,  though  the 
question  arose  on  the  validity  of  the  plea.  The  rule  of  law 
is  there  taken  to  be,  that,  though  the  levy  is  under  the 
second  writ,  the  sheriff  is  bound  to  satisfy  the  first.  In 
this  case,  Bird's  debt  was  large,  and  the  goods  sufficient 
to  satisfy  a  small  part  only  of  the  debt;  and  the  sheriff 
was  justified  in  returning  nulla  bona.  In  Wintle  v.  Free- 
man (o),  the  plaintiff  having  issued  a  fi.  fa.,  the  sheriff 
seized  goods,  the  proceeds  of  which  were  exhausted  by  pay- 
ment of  a  year's  rent  to  the  landlord,  under  stat.  8  Anne, 
c.  14,  s.  1,  the  expenses,  and  the  sum  due  under  another 

(a)  1  T.  R.  729.  (c)  11  Ad.  &  £11.  639;  1  O.  & 

(6)  11  Ad.  &  £11.  529 ;   3  P.  &      D.  93. 
D.  245. 
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writ  of  fi.  fa.,  previous!  V  delivered  to  the  sheriff:  and  it  Sich.  pfPUat, 
was  held,  that  a  return  of  nulla  bona  to  the  plaintiff's  writ 
was  proper,  and  that  the  sheriff,  in  an  action  against  him 
for  falsely  making  such  return,  might  shew  the  above  facts 
under  a  plea,  that  the  original  defendant  had  no  goods 
whereof  the  sheriff  could  levy  the  damages  in  the  declara- 
tion mentioned. 

Erie  and  Ctompion^  in  support  of  the  rule. — This  is  an 
action  for  a  false  return  of  nulla  bona,  and  for  not  levying 
when  there  were  goods  upon  which  the  sheriff  could  and 
ought  to  have  levied.  At  the  time  when  the  plaintiff's 
writ  was  delivered  to  the  sheriff,  and  also  when  the  levy 
was  made.  Bird's  writ  of  execution,  though  in  fact  in  the 
hands  of  the  sheriff,  had  been  countermanded.  \Rolfe^  B. 
— What  was  said  was,  here  is  the  writ,  but  the  best  time 
to  levy  is  to-morrow  morning.  The  real  meaning  of  it  was, 
that  he  was  not  to  levy  later  than  the  following  morning.] 
It  is  submitted  that  the  notice  of  the  2nd  of  June  amount- 
ed to  a  positive  suspension  of  the  execution  until  further 
orders,  and  the  simple  question  is,  whether  it  must  not, 
under  the  circumstances,  be  considered  as  withdrawn,  and 
therefore  not  in  the  sheriff's  hands  to  be  executed,  within 
the  meaning  of  the  Statute  of  Frauds,  29  Car.  2,  c.  8,  s.l6, 
which  enacts,  "  that  no  writ  of  execution  shall  bind  the 
property  of  the  goods,  but  from  the  time  that  such  writ 
shall  be  delivered  to  the  sheriff  to  be  executed^'  The  cir- 
cumstances under  which  this  writ  was  placed  in  the  she- 
riff's hands  prevented  it  from  having  that  effect.  It  is 
just  the  same  as  if  it  had  been  actually  withdrawn.  In 
Barker  v.  St.  Quintin  (a),  it  was  held  that,  after  a  direction 
of  the  plaintiff  not  to  execute  a  writ  of  ca.  sa.,  the  sheriff, 
if  he  does  so,  becomes  a  trespasser.  So,  in  this  case  the 
sheriff  was  in  the  situation  of  having  a  writ  in  his  hands 

(a)  12M.&  W.441. 
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Bxeh.  qfPhM,  not  to  be  execttted ;  %nA  if  lie  had  execiited  it  dvring  th? 
^^^'  ^  qontinuance  of  the  coantennand,  he  would  have  been  n 
trespasser.  Poring  th^  interval  betwe^p  the  1st  of  Jaii# 
and  the  9th,  therQ  was  no  duty  in  the  sheri^T  to  levy  under 
Bird's  execution  I  and  if  he  had  leTi€id>  the  e);eeutioii 
debtor  would  have  had  a  right  of  action  against  the  sherifl^ 
as  having  no  direction  to  execute  the  writ.  Here  the  &et 
was,  that  the  plaintiff  stopped  the  execution  upon  a  pro- 
mise to  pay  £50  by  a  given  t4n»Q.  In  every  one  of  the 
ca4^  of  this  Ipndj  there  has  been  nothing  in  the  nature  of 
fraudj  but  merely  the  giving  of  soo^e  favour  by  which  the 
eiiecution  was  delayed*  Jiord  K^f^^ans  in  Kempkmd  v.  Ma* 
cwloy  (a)j  did  not  put  the  ease  on  the  ground  of  fraud  at 
allj  but  on  the  simple  ground  ^'  that,  if  the  plaintiff  in  the 
first  execution  directs  it  not  to  be  ex^uted  befoire  a  distant 
day,  and  in  the  meantime  another  execution  comes,  the 
sheriff  is  not  to  keep  the  first  writ  hanging  over  the  heads 
of  the  other  creditors,  but  is  to  levy  under  the  last  execu* 
tion,  as  if  no  other  had  ever  been  delivered  to  him.''  And 
the  q|w?s  of  Prit^Ie  v.  Isaac{b),  Poyna  v.  Drewe  (p),  and 
Samuel  v.  Duke  {d),  are  also  authorities  shewing  that  the 
execution  doen  not  hind  the  goods,  by  reason  of  the  delay, 
when  there  has  been  a  suspension  of  the  writ,  A  oQun* 
tennand  of  execntion  is  tantamount  to  a  withdn^val  of  the 
writ.  Thi#  writ  wa^  not,  at  the  time  when  the  seowd 
execution  came  iuj^  within  the  meaning  of  the  Statute  of 
Frauds^  in  the  hands  of  the  sheriff  tp  be  executed,  and  hs 
would  have  been  a  trespasser  if  he  hsiA  ei^CQuted  it  before 
be  received  further  instructions  to  dp  ^p. 

Cur,  adv.  vnlt* 

The  judgme^it  pf  the  Court  was  npw  delivered  hy 

Paekb,  B. — ^The  question  in  this  case  arpse  on  a  motion 

(a)  Peake*!  N.  P.C.  95.  (e)  4  East,  523. 

(h)  11  Price,  445.  {d)  3  M.  &  W.  622. 
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to  enter  a  verdict  on  a  point  reserve^  by  my  Brother  Ro^.  Xsek.qfPi4u, 


The  plaintiff  brought  an  action  against  the  defendimts^  the 
sheriff  of  Middlesex^  fo|r  not  levying,  and  for  a  fals^  return 
of  nulla  bona  to  ^  writ  of  fi.  fft.  issued  by  tl^e  plaintiff 
agaiQst  the  goods  of  one  Ward.  The  writ  wi^  delivered 
by  the  plaintiff  to  the  defendants  on  the  7tb  of  June,  with 
directions  to  issue  a  warrant  immediately;  and  the  seizure 
took  place  the  day  after.  Before  this,  namely,  on  the  1st 
of  June,  one  Bird  had  delivered  a  writ  of  fi.  fa.  to  the  sheriff, 
with  directions  to  execute  it,  and  at  the  same  time  sug* 
gested  that  the  following  morning  would  be  the  best  tiin9 
for  the  purpose ;  bnt  did  not  order  the  sheriff  not  to  ^^^e-r 
pnte  it  until  that  time.  Before  that  period,  the  defendant 
Ward  made  a  request  to  Bird  to  stay  the  execution,  and 
promised  him  £50,  and  Bird  on  that  day  verbal^,  and  qu 
the  day  after  in  writing,  gave  notice  to  the  defendapts  not 
to  execute  his  fi.  fa.  until  further  orders.  On  the  9tb  of 
June,  the  £50  npt  having  been  paid  by  Wardj  suph  farther 
orders  were  given  j  but,  when  the  bailiff  for  Bird  entered, 
the  plaintiff's  bailiff  was  in  possession.  The  defep^ants, 
however,  proceeded  to  sell  to  satisfy  Bird's  execution,  and 
paid  over  the  amount,  27/.  &Sf  IJc^.,  to  him^  and  returi)e4 
nulla  bona  to  the  plaintiff's  writ,  aAd  the  plaintiff  then 
brought  this  action. 

The  jury  found  that  Bird's  writ  wa^  in  the  first  in-* 
stance,  intended  to  be  executed,  an4  not  suspended  until 
the  following  morning.  The  question  is,  whether  the  de-r 
fendants  were  justified  in  giving  Bird  a  preference,  and 
paying  over  the  proceeds  to  him.  There  is  no  doubt  but 
that  the  sheriff,  as  between  him  and  different  executiou 
creditors,  is  bound  to  execute  that  writ  which  is  first  de- 
livered to  him  to  be  exeputed,  and  is  responsible  to  the 
first  creditor  who  so  delivered  his  writ  if  he  does  not.  On 
the  part  of  the  4efendant8,  it  was  contended,  that  they  were 
justified  in  preferring  Bird's,  because  Bird's  writ  was  first 
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Bsek,  o/PUm,  delivered  to  tbem  within  the  meaning  of  this  rnle :  and 

1R44 

that  such  first  deliTcrj  entitled  him  to  a  preference^  unless 
it  wuAfnmdideni,  that  is,  unless  it  was  put  into  the  sheriff's 
hands,  to  cover  the  goods  against  a  subsequent  execution, 
without  any  intention  to  make  an  actual  levy,  in  which 
sense  Bird's  execution  certainly  was  not  fraudulent.  The 
plaintiff's  couBsel,  on  the  other  hand,  contended,  that 
Bird's  writ  ought  to  have  no  preference,  because,  though 
it  was  first  delivered  to  be  executed,  such  execution  was 
afterwards  countermanded,  and,  whilst  such  countermand 
continued,  the  writ  must  be  considered  as  not  delivered  at 
all  to  be  e^eutedf  because  the  sheriff  could  not  act  upon  it, 
and  that  the  second  order  to  execute  could  give  no  priority. 
All  the  authorities  bearing  on  this  question  were  cited  on 
one  side  or  the  other.  On  full  consideration  of  them,  we 
are  of  opinion  that  the  plaintiff's  argument  is  well  founded. 

To  the  plaintiff's  complaint,  that  thq  defendants  have  not 
executed  his  writ,  their  excuse  is,  that  they  had  a  prior  writ 
in  their  hands  to  be  executed  when  the  plaintiff's  writ  was 
delivered  to  them,  and  that  they  did  execute  that  writ  by 
seizing  and  selling  luider  it ;  the  plaintiff's  answer  to  that 
excuse  is,  that,  when  his  writ  was  delivered,  the  defendants 
had  received  orders  not  to  execute  the  former  writ,  and 
consequently  had  no  writ  to  be  executed,  and  would  have 
been  trespassers  if  they  had  attempted  to  do  so,  and  there- 
fore could  not  legally  seise  or  sell  under  that  writ;  and 
this,  we  think,  is  a  good  answer  to  the  sheriff's  excuse. 
That  the  sheriff  would  have  been  a  trespasser  by  acting 
under  a  countermanded  writ,  and  which  was  therefore  a 
writ  not  delivered  to  be  executed,  was  settled  by  the  recent 
case  of  Barker  v.  St*  Qmntin,  in  this  Court 

The  authorities  relied  upon  by  the  defendants  in  sup- 
port  of  the  position,  that  a  writ  first  delivered  is  to  have 
the  preference,  unless  it  be  fraudulently  delivered  in  the 
sense  before  mentioned,  do  not  really  sustain  it   In  JTfOip- 
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land  y.  Macaulay  (a),  Lord  Kenyon  does  not  rest  the  case  Bxeh.  qf  Pleat, 


on  the  ground  of  fraud,  but  says,  that  if  the  sheriff  is 
directed  not  to  execute  the  first  writ  before  a  given  day^ 
and  another  execution  in  the  meantime  comes,  he  must 
execute  that.  To  the  same  effect  is  Pringle  v.  Isaac  (A), 
which  last  case  did  not  turn  upon  the  supposed  fraudulent 
intent  to  protect  the  goods,  but  on  the  omission  of  the 
plaintiff  to  direct  his  writ  to  be  executed,  and  Wood,  B., 
said  the  case  was  within  the  principle  of  Kempland  r. 
Macaulay,  and  the  question  of  fraud  need  not  be  left  to 
the  jury.  In  Smallcomb  v.  Cross  (c),  which  has  the  appear- 
ance of  supporting  the  defendants'  position,  Lord  Holt  is 
reported  to  have  said,  obiter,  (for  it  was  unnecessary  to  the 
decision  of  the  case),  that  no  action  lies  against  the  sheriff, 
because  he  who  delivered  his  first  writ  would  not  take  a 
warrant;  so,  it  seems,  he  had  a  design  only  to  keep  the 
first  execution  in  his  pocket  to  protect  the  defendant's 
goods  by  fraud.  Though  Lord  HoU  infers  from  the  plain- 
tiff's conduct  a  fraudulent  intent,  he  does  not  treat  that 
intent  as  essential  in  order  to  deprive  him  of  his  priority. 
The  last  case  cited  was  Bradley  v.  fVyndkam  {d) ;  there  the 
writ  was  delivered  nominally,  with  orders  to  execute  it ; 
there  was  an  actual  seizure  by  the  sheriff,  so  that  it  became 
a  question  whether  such  seizure  was  void  on  the  ground  of 
its  being  colourable,  and  meant  to  protect  the  property. 

We  are,  therefore,  of  opinion,  that  in  this  case  the  coun- 
termand of  the  execution  of  the  writ  was  equivalent  to  its 
withdrawal  at  the  time,  and  Bird's  writ  coald  not  be  con- 
sidered as  having  been  delivered  to  the  sheriff  to  be  exe- 
cuted until  the  order  to  proceed  after  the  delivery  of  the 
plaintiff's,  and  consequently  the  rule  must  be  absolute  to 
enter  a  verdict  for  27/.  6s.  lid.,  the  amount  realized. 

Rule  absolute. 

(a)  Peake'i  N.  P.  C.  96.  (c)  1  U.  Raym.  262. 

(6)  11  Price,  445,  (d)  1  Will.  44. 
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Feb,  17.  Mason  v.  Faanell. 

In  dednne,  ^    DeTINUE.— -Tbe  declaration  stated,  tint  the  plaintiff  i 

defendant  can-  ._  __.  ,-..•«'■- 

not,  under  the  possessed,  as  of  fais  own  property,  of  certain  deeds  of  great 
Sl^ef  andTnot  ▼*»««,  to  wit,  te.,  lad,  being  SO  poBsessed,  oasuaUjr  lost  the 
poflsessed,         aii|||  deeds:  and  the  same  aftenrards,  to  mt.  ftc..  csame  to 

■hew  that  he  '  , 

had  a  common    the  possession  of  the  defendant  by  finding.    Breach^  ffaaft 
^  plaintiff  in    the  defendant  refused  to  deliver  the  same  to  tlw  planttR 
M^hTto  bl  ^^^  ^^>  ^^^  detinet ;  secondly,  tOiat  the  plaintiff  was 

recoTered,  e.  g.  not  lawfully  posscssed,  as  of  hiB  own  property,  of  the  asod 

uiat  he  was 

tenant  in  com-     deeds. 

n^o^^to'       At  the  trial, before  LordDemMii^C.  J.,  at  the  hist  Smn^ 

^leiuied^^       mer  assiaes  at  Norwich,  the  following  fincta  appeared  in 

The  assent  of  evidence : — Tke  defendant  and  a  Mr.  Warner  had  been 

an  executor  to  a 

bequest  is  not  a  appointed  trostees  and  executors  under  the  will  of  Sarrii 
utTquUtion  Mason,  and  the  plaintiff  was  one  of  the  nine  chiMren  of 
offset  for  the  j^g^  Masott,  and  one  of  the  residuary  legatees.  The  ac- 
tion was  brought  to  recoyer  the  title-deeds  of  part  of  the 
leasehold  estate  of  the  testatrix,  whidi  had  been  agreed  to 
be  s(dd  to  the  plaintiff  by  the  defendant  and  Warner,  but 
the  conveyance  of  which  was  signed  by  Warner  only,  and 
not  by  the  defendant.  On  the  part  of  the  defendant,  it  waa 
contended  that  the  aetion  could  not  be  maintained,  as  the 
defendant  had  assented  to  the  l^acy  to  himself  as  trustee; 
and  therefore  that  he  was  tenant  in  common  with  the 
plaintiff  in  the  deeds  sought  to  be  recovered.  On  the  other 
hand  it  was  insisted,  that  the  defendant  and  Warner  had 
agreed  to  sell  the  property  in  tiieir  character  of  executors, 
and  not  of  trustees ;  and,  therefore,  that  the  conveyance  by 
Warner  alone  to  the  plaintiff  gave  him  a  title  to  maintain 
the  action.  It  was  also  contended,  on  the  part  of  the  plain- 
tiff, that  the  defence  in  question  was  not  open  to  the  de- 
fendant under  the  present  pleas.  The  learned  Judge  was 
of  opinion,  that  the  fact  of  the  defendants  assent  was  mat- 
ter of  law ;  but  he  reserved  the  point,  and,  on  the  jury  find- 
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ing  a  verdict  for  the  plaintiflP^  gave  the  defendant  leave  to  s»eh.qfPtm», 
move  to  enter  a  nonsuit.  .   ^^^'  ^ 

Byks,  Seijt.,  havings  in  Michaelmas  Term  last,  obtained       Ma«ok 
a  rule  accordingly,  rjMmu^ 

Andrews  {Palmer  with  him)  shewed  cause  in  Hilary 
term  {January  18]. — First,  the  defendant  had  not  assented 
to  take  the  leasehold  property  in  question  in  his  character 
of  legatee,  but  as  execotor  only ;  and  Warner  and  FameD, 
the  defendant,  enter  into  a  contract  to  sell  the  property  in 
tiiat  character;  and,  therefore,  tlK  co&Teyance  executed 
by  Warner  passed  the  property,  it  being  leasehold,  to  the 
plaintiff.  In  Simpson  v.  GuUertdge  (a)  it  was  held,  that 
an  assignment,  which  professed  to  be  an  assignment  by 
two  executors,  passed  the  whole  interest,  though  executed 
by  one  only.  And  Sir  Thomas  Phimer,  V.-C.,  there  says, 
''  that  where  one  of  several  joint-tenants,  ot  tenants  in  com- 
mon, executes  a  deed,  it  passes  only  the  share  of  the  party 
80  executing;  but  several  executors  are  considered  <mly  as 
one,  and  a  gift,  sale,  &c.  by  one  executor  is  as  effisctual  as 
if  all  of  them  had  joined.^'  And  he  then  cites  Dyer,  38  b, 
where  it  is  said, ''  K  two  executors  have  a  term,  and  (me 
grants  to  a  stranger  all  that  belongs  to  him^  the  whole  term 
passes,  inasmuch  as  each  of  them  has  an  entire  authority 
and  interest  in  the  term  as  executor;  but  of  other  joint- 
tenants  of  a  term  it  is  otherwise;  so  there  is  a  diversity .'' 
And  the  Vice-Chancellor  adds, ''  This  doctrine  has  been 
constantly  recognised.  Each  executor  has  an  entire  in** 
terest  in  the  term.''  The  conveyance,  therefore,  in  this  case, 
passed  the  whole  interest  to  the  plaintiff.  Secondly,  the 
d^ence,  that  the  plaintiff  is  tenant  in  common  with  the 
defendant,  cannot  be  set  up  under  the  pleas  of  non  detinet, 
and  not  possessed.  If  that  were  allowed,  it  would  do  away 
with  all  the  advantages  to  be  derived  from  the  new  rules 

(a)  1  Madd.  616. 
V  t2 
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Bxeh.  qfPUoi,  in  this  respect^  as  the  party  would  not  know  what  he  was 

^   ^^'  ^    to  come  prepared  to  try.    The  case  of  lien  in  trover  stands 

Mason       on  different  grounds,  as  there  the  plaintiff  has  no  right  to 

Pa&nbll.     the  goods  until  he  has  satisfied  the  lien. — He  was  then 

stopped  by  the  Court,  who  called  on 

B.  V.  WiUiams  {Byles,  Serjt,  with  him),  to  support  the 
rule. — First,  there  is  abundant  evidence  to  shew  that  the 
defendant  and  Warner,  the  executors,  assented  to  take 
the  property  as  trustees,  and  not  as  executors,  by  which 
they  would  become  joint-tenants ;  and,  therefore,  a  con- 
veyance by  Warner  alone  was  not  sufficient  to  pass  the 
property  in  the  title-deeds  to  the  plaintiff.  The  author- 
ities shew,  that  there  is  no  necessity  for  any  express  as- 
sent by  an  executor  to  a  legacy  bequeathed  to  him,  but 
it  may  be  implied :  Com.  Dig.  '^  Administration,''  C.  6. 
In  Doe  d.  Hayes  v.  Siurges  {a)  the  rule  on  this  subject 
is  thus  laid  down  by  Gibbs,  C.  J. :  ''  The  principle  esta- 
blished in  these,  and  all  the  cases  cited,  is,  that  if  an 
executor,  in  his  manner  of  administering  the  property, 
does  any  act  which  shews  that  he  has  assented  to  the  le- 
gacy, that  shall  be  taken  as  evidence  of  his  assent  to  the 
legacy;  but  if  his  acts  are  referable  to  his  character  of  exe- 
cutor, they  are  not  evidence  of  an  assent  to  the  legacy.'' 
There  is  also  another  principle,  that  not  only  can  one  exe- 
cutor act  alone,  to  convey  the  testator's  property,  but  he 
may  do  so  against  the  will  of  his  co-executor.  But  if  it 
turn  out  that  either  executor  has  assented  to  take  the 
estate  devised  to  them  in|  their  character  of  trustees,  the 
estate  vests  in  them  as  trustees,  and  then  the  principle 
as  to  executors  ceases  to  apply.  Now  here  the  estate 
was  devised  to  Warner  and  the  defendant  upon  certain 
trusts,  and  they  ought  not  to  sell  the  property  as  executors, 
unless  they  were  constrained  to  do  it  for  the  purpose  of 
raising  funds  to  satisfy  the  testator's  debts.    If  there  wore 

(a)  7  Taunt.  22?. 
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debts  to  be  satisfied,  and  no  other  assets  available  to  pay  JBtxeh.  qfPinu, 
them,  then  they  must  sell  as  executors ;  but  if  not,  then 
it  was  their  duty  to  do  it  as  trustees.  The  testator  con- 
templated that  he  was  to  have  the  benefit  of  their  joint 
judgment.  The  testator^s  meaning  was,  that  they  were 
not  to  act  as  executors  in  the  sale  of  the  estate,  unless  there 
should  be  an  exigency  on  account  of  debts.  It  appears 
here,  that  the  parties  were  selling  in  their  character  of 
trustees ;  and  if  so,  it  must  be  taken  that  they  had  as- 
sented to  take  as  trustees.  It  was  their  duty  to  sell  the 
property  as  trustees ;  and  it  must  be  assumed,  if  there  be 
any  ambiguity,  that  they  adopted  the  right  course,  and 
acted  consistently  with  their  duty,  and  not  in  violation  of 
it.  If  Warner  executed  the  deed  as  trustee,  it  amounts 
to  an  assent  by  him  to  the  bequest  to  him  as  trustee  • 
and,  after  having  executed  the  deed  as  such,  it  is  im- 
possible for  him  to  say  he  did  not  take  an  interest  as  trus- 
tee. Secondly,  this  defence  is  available  under  these  plead- 
ings,— ^for,  under  one  or  other  of  the  pleas,  it  was  com- 
petent for  the  defendant  to  shew  that  he  was  tenant  in 
common  of  the  deeds  in  question,  and  that  the  action  is 
not  maintainable  against  him.  The  declaration  in  detinue 
consists  of  two  propositions ;  the  first  is,  that  the  plaintiff 
has  such  a  property  in  the  chattel  as  will  enable  him  to 
maintain  the  action ;  the  second  is,  that  the  defendant  has 
refused  to  deliver  up  to  the  plaintiff  that  which  is  hU 
property.  If  the  defendant  traverses  both  those  allegations, 
he  denies  the  right  of  action  altogether.  [Aldersan,  B. — 
As  to  the  plea  of  non  detinet,  the  defendant  is  precluded, 
by  the  rule  of  Hilaiy  Term,  4  Will.  4,  from  setting  up 
under  it  anything  else  than  a  denial  of  the  detention. 
There  are  negative  words  to  be  found  in  the  rule  as  to  de- 
tinue, but  there  are  none  in  the  rule  as  to  trover.  In  the 
case  of  detinue,  you  can  only  give  in  evidence  under  non 
detinet,  that  you  did  not  detain.  As  to  the  plea  of  not 
possessed,  there  may  be  some  ground  for  argument.    In 


678  CASES   IN   THE   SXCHEQUEBt 

Bseh.  iifPUm,  Qwm  T.  Knighi  (a)  it  was  held,  that,  under  the  plea  of  not 
possessed,  the  defendant  might  shew  that  he  had  a  lien  on 
the  deed  sought  to  be  recovered,  beeanse  that  shewed  that 
the  plaintiff  was  not  entitled  to  the  possession  of  k.    But 
that  is  a  very  different  ease  from  the  present.]     The  cssses 
as  to  the  plea  of  not  possessed>  as  applying  to  a  lies,  have, 
perhaps,  ik>  great  bearing  on  the  present  case.  The  plea  of 
not  possessed  means  that  the  plaintiff  was  not  hnqfidfy  pos- 
sessed.   The  averment,  that  the  plaintiff  is  possessed  aa  of 
his  own  property,  means  that  he  is  possessed  in  snch  a 
manner  as  entitles  him  to  bring  an  action  against  the  de- 
fendant.    [AU€r$0H,  B. — ^The  facts  shew  that  tJbe  plaii^iff 
has  such  a  property  in  the  deeds  as  will  entitle  him  to 
maintain  an  action  against  a  wrong-doer :  ought  not  the 
defendant,  then,  to  shew  the  character  in  which  he  stands, 
by  pleading  it  as  an  answer  to  his  prim&  fecie  fiability?] 
There  is  a  distinction  between  real  property  and  x^ersonal 
property,  with  respect  to  possession.    In  the  ease  of  real 
property,  the  actual  possession  is  a  thing  distinct  firom  the 
right  of  possession ;  but  in  the  case  of  personalty  the  pro- 
perty draws  to  it  the  possession.    The  meaning  of  ''not 
possessed  "  here  is,  that  the  defendant  is  owner  of  the  pro- 
perty, in  such  a  way  as  to  be  an  answer  to  the  action.    The 
cases  oiNichoUs  v.  Bastard  (6),  Camaby  v.  Weliy  (e),  and 
Gregg  v.  IVelk  (d),  shew  that,  as  against  a  mere  wrong- 
doer, the  plea  of  ''not  possessed''  means  that  the  plaintiff 
had  not  the  actual  possession;  but  if  the  defendant  is  an  exe- 
cution creditor,  or  otherwise  claims  under  a  right,  then  tbs 
meaning  of  the  proposition  shifts,  and  lets  in  the  inquiry 
as  to  who  is  entitled  to  the  property.    In  Leake  v.  Love^ 
^y  {^\  which  was  an  action  of  trover,  Coliman,  J.,  says: 

(a)  4  Bing.  N.  C.  64 ;  5  Scott,         (d)  10  Ad.  &  £11.  90  ;  2  P.  i^ 
307.  D.  296. 

(b)  2  C.  M.  &  R.  659.  (if)  2  Dowl.  P.  C.  633,  N.  S., 

(c)  8  Ad.  &  £11.  872;  1  P.  &  5  Scott,  N.  R.  923. 
D.98. 
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^  The  ttieiaiiiig  of  theplet  is,  that  the  pbdnliff  has  no  pro«  ArcA.  <fpiea9, 
perty  in  the  goods  in  question  whidi  will  entitle  him  ta        ^^^' 
maintain  an  action  against  this  defendant/'    That  applies 
here;  f^  one  tenant  in  common  cannot  maintain  an  ac- 
tion against  another.     [Lord  Abingety  CX  B. — What  is 
there  said  by  (kUmanj  J.,  is  intended  to  meet  the  case 
under  discussion.    AUers&n,  B.— Here  you  do  not  seek  to 
shew  that  the  plaintiff  has  no  property  in  the  deeds^  bot 
tint  the  defendant  has  a  right  to  hold  them  as  against 
him.]     The  meaning  of  the  rale  as  to  detinne  is^  that,  un«* 
der  non  detinet,  the  defendant  shall  onty  contest  the  £Bct 
of  a  wfwyifiil  detainer.    lAUeriOHf  B.«— The  consequence 
of  hol£ng  that  the  general  issue  in  trover  puts  in  issne 
tiie  wrongful  act^  has  been  to  raise  all  these  questions  as 
to  n^ether  the  detention  was  lawfiiL     But  this  is  not 
open  to  that  difficulty,  for,  in  the  rule  respecting  deimue^ 
tile  word  *' wrongW  is  not  used.    Lord  Abrnger,  C.  B.*— 
•^The  plea  of  non  detinet  is  a  denial  that  the  defeadsnt 
detained  as  against  the  plaintiff.     Here  the  defendant 
does  detain  the  chattel  sought  to  be  recovered.    All  you 
can  say  is,  that  the  defendant  has  tiie  same  title  as  the 
plaintiff.    That  ought  to  be  specially  pleaded.]    The  de* 
fendant  shews  that  the  plaintiff  is  not  the  owner  of  the 
property  so  as  to  maintain  the  action  j  because  a  tenant 
in  common  has  Ho  right  to  maintain  an  action  against 
his  co-tenant  to  recover  the  possession  ot  the  common 
property.    At  all  events,  the  proposed  defence  is  available 
under  the  {dea  of  not  possessed.    In  Leake  v.  Loveday  it 
was  contended,  that  it  was  not  competent  for  the  defend^ 
ants  to  set  up  the  right  of  third  parties  as  against  the 
plaintiffs.     In  that  case  Mauley  J.,  says,  ''  In  thto  case  of 
Isaac  V.  Belcher y  Parke,  B.,  says,  'The  plea,  that  the  plain- 
tiff was  not  possessed  in  this  form  of  action,  puts  in  issue 
tiie  right  of  the  plaintiff  to  the  possession  of  the  goods 
as  against  the  defendant  at  the  time  of  the  conversion.' 
The  meaning  of  that  plea  is  not  to  set  up  the  narrow  right 
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Exeb,  of  Pigas,  of  the  defendant  to  seize,  bnt  to  enlarge  tbe  defence  be- 
yond  that^  and  to  put  in  issue  the  plaintiff's  right  to  pos- 
session. It  was  argued  in  that  case^  that,  there  being  a 
plea  of  not  possessed,  the  defendants  being  assignees,  and 
claiming  the  right  to  the  goods  in  respect  of  their  being 
in  the  order  and  disposition  of  the  bankrupt,  they  claimed 
not  the  actual  property  vested  in  them  by  the  fiat,  but  the 
right  to  take  and  deal  with  them ;  and  it  was  said  that  this 
could  not  be  set  up  under  not  possessed ;  and  Parke,  B., 
said,  that  the  defendants  might  not  only  say  to  the  pliun- 
tiff, '  You  have  no  right  to  bring  your  action  of  trover  at  all,^ 
but  that  they  might  go  on  further,  and  say,  'You  have  not 
a  property  in  the  goods  as  against  me.'''  [Mderson,  B. — ^ 
All  the  cases  you  cite  are  either  cases  where  the  plaintiff 
has  no  property  at  all,  or  no  property  as  against  the  de- 
fendant ;  but  here  the  plaintiff  has  an  equal  right  with  the 
defendant.]  The  plaintiff  has  some  property  which  will 
enable  him  to  maintain  an  action  against  a  stranger,  but 
not  against  the  defendant.  If  this  defence  were  to  be 
specially  pleaded,  the  plea  must  state  the  facts,  and,  ac- 
cording to  the  old  precedents,  should  conclude  with  the 
special  traverse,  "  without  this  that  the  plaintiff  was  pos- 
sessed modo  et  form& :"  Gilbert  v.  Parker  (a).  And  as 
that  would  not  confess  such  a  property  in  the  plaintiff  as 
would  entitle  him  to  maintain  this  action,  it  would  be  bad 
as  being  argumentative.  It  is  easy  to  say  that  you  must 
plead  this  specially,  but,  when  you  come  to  look  at  what 
the  plea  would  be,  it  amounts  to  a  mere  argument.  A 
tenant  in  common  has  no  right  to  recover  the  chattel  firom 
bis  co-tenant,  and  on  that  being  alleged,  it  would  shew  that 
the  plaintiff  was  not  entitled  to  maintain  the  action  against 
this  defendant.  [Alder$on,  B. — It  is  laid  down  in  Co.  lit. 
283.  a.,  that,  under  non  detinet,  "the  defendant  cannot  give 
in  evidence  that  the  goods  were  pawned  to  him  for  money, 

(a)  6  Mod.  158  ;  2  Salk.  629. 
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and  that  he  is  not  paid ;  bnt  he  may  give  in  evidence  a  gift,  -B^eA.  qfPiem, 
for  that  proveth  he  detaineth  not  the  plaintiff^s  goods."]     ^  ^^^'  . 
A  party  is  not  put  to  a  special  plea^  when  the  result  is  a       Mason 
simple  negative  of  the  property  being  in  the  plaintiff  so  as      Farnxll. 
to  enable  him  to  maintain  the  action. 

Andrews  and  Palmer,  contri. — ^To  admit  this  defence  to 
be  given  in  evidence  under  the  present  pleas  would  defeat 
the  object  of  the  new  rules^  which  was  to  inform  the  plidn- 
tiff  of  what  he  was  to  come  prepared  to  try.  Even  be- 
fore the  new  rules,  this  subject-matter  of  defence  ought 
to  have  been  pleaded  by  way  of  confession  and  avoidance. 
Broadbeni  v.  Ledward  {a)  is  an  authority  to  shew  that  one 
of  several  tenants  in  common  may  bring  detinue.  Stan^ 
cUffe  V.  Hardwich  {b)  is  an  express  authority  in  favour  of 
the  plaintiff.  There  Parke,  B.,  says,  ''But  a  question  still 
remains  as  to  the  meaning  of  the  term  '  conversion.'  No 
doubt,  however,  occurs  in  this  case,  for  the  seizure  of  the 
chattel  by  the  defendant,  or  its  subsequent  sale,  is  un- 
doubtedly a  conversion  by  the  defendant,  and  he  must, 
therefore,  confess  and  avoid  that  conversion  by  pleading 
specially  the  title  by  which  he  did  it.''  The  present  case 
is  distinguishable  from  Otoen  v.  Knight  {c),  because  there 
the  facts  shewed  that  the  plaintiff  was  not  possessed  of  the 
indenture,  but  here  he  has  the  right  of  property. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Aldebson,  B. — There  were  two  questions  in  this  case : 
first,  whether  the  defendant  established,  in  fact,  the  assent 
of  the  plaintiff  to  the  legacy  mentioned  in  the  testator's 
will,  so  as  to  give  a  common  interest  to  both  plaintiff  and 

(a)  11  Ad.  &  £U.  209 ;  8  P.  &  D.  4d.  (b)  2  C.  M.  &  R.  ]. 

(c)  4  Bing.  N.  C.  54 ;  5  Scott,  307. 
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BjMM.qfPiMtf  defendant  in  the  deedft  songlit  to  be  reoorered  in  ihim 
^^^'  ^    action  of  detinue ;  and  the  second  qnestion  was,  vhether, 
if  this  &ct  coold  be  established,  it  iras  competent  for  the 
defendant,  on  theito  pleadings,  to  set  it  up  as  a  defetfce. 
Lord  Denman,  at  the  trial,  treated  the  flnt  of  these  as  a 
qnestion  of  law,  and  in  consequence  of  that  my  Brother 
Bfles  did  not,  although  he  offered  to  do  so,  go  to  the  jury 
upon  it.    The  qnestion  depends  on  a  earefiil  and  some- 
what critical  comparison  of  the  terms  of  a  deed  with  the 
other  dreumstaaces  and  fact  of  the  ease.    We  think  it 
was  properly  a  question  of  facts  for  the  jury,  and  theiB- 
fore,  if  we  were  of  opinion  that  the  pleadings  made  the 
&ct  of  the  common  interest  of  the  plaintiff  and  defendant 
in  the  deed  material,  we  should  grant  a  new  trial.    But 
we  think  the  second  question  must  be  determined  in 
fkvour  of  the  plaintiff,  and,  consequently,  that  the  verdict 
must  stand.    The  declaration  in  this  case  is  a  declaration 
in  detinue  sur  trover,  and  states,  first,  that  the  plaintiff 
was  lawfully  possessed,  as  of  his  own  property,  of  certain 
deeds ;  that  he  casually  lost  them  out  of  his  possession ; 
and  that  they  came  to  the  possession  of  the  defendant  by 
finding;  and  then,  that  the  defendant,  well  knowing  tiie 
deeds  to  be  the  plaintiff's  property,  did  not  deliver  them, 
but  unjustly  detained  them  firom  the  plaintiff.    The  de- 
fendant has  pleaded,  first,  nan  deiinei;  and,  secondIy>  that 
the  plaintiff  was  not  lawfully  possessed,  as  of  his  own  pro- 
perty, of  the  deeds  in  question.    As  to  the  first  of  these 
pleas  it  is  perfectly  clear,  under  the  very  words  of  the 
New  Bules,  and  according  to  the  eicposition  of  those  words 
given  by  this  Court  in  the  case  of  Richards  v.  Frankum  (a), 
that  it  only  puts  in  issue  the  fact  of  the  detainer  of  the 
goods,  the  subject  of  the  action.    This  pmnt,  indeed,  was 
»  not  much  insisted  upon  in  the  argument.     The  only 

(a)  6  M.  &  W.  430. 
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question,  therefore,  k,  whether,  uader  the  second  plem,  it  Bmek.t^Pim$, 
be  competent  to  set  up  this  defence.  There  is  no  donbt  ^  ^*  ^ 
that,  in  the  action  of  trover,  the  Court  of  Common  Pleas,  Mason 
in  Owen  v.  Kmght  (a),  has  decided,  that,  under  the  plea  eC  fabicbvi.. 
not  possessed,  the  defendant  ma7  give  in  evidence  a  Men, 
on  the  ground  that  this  plea  denies  the  plaintiff  ^s  right  to 
the  immediate,  possession  of  the  goods,  as  well  as  his  pro** 
perty  in  them ;  and  in  the  case  of  WhUe  v.  Teak  (b)  the 
Court  of  Queen's  Bench  held,  on  similar  grounds,  that 
such  a  defence  was  not  admissible  under  not  guilty.  It  is 
proper  to  abide  by  the  authority  of  these  decisions  in  the 
action  of  trover,  though,  no.  doabt>  plausible  reasons  may 
be  assigned  for  saying  that  the  proper  plea  on  which  such 
a  defence  as  a  lien,  or  the  like,  may  be  made,  is  the  plea 
of  not  guilty,  by  which  the  conversion  is  denied^  But  we 
are  of  opinion,  that,  uk  the  action  of  detinue,  this  plea  of 
not  possessed  cannot  have  the  same  effect  In  this  form 
of  action,  we  are  not  embarrassed  with  the  difficulty 
which  exists  in  the  action  of  trover  founded  on  a  conver- 
sion, which  is  always  a  wrongful  act,  and  cannot,  therefore, 
be  confessed  and  avoided.  The  detainer,  which  alone  ia 
in  issue  under  non  deiinet,  may  be  lawful  or  unlawful,  and, 
therefore,  it  may  be  denied  altogether,  or  it  may  be  ad- 
mitted, and  justified  as  a  lawful  act;  and  this  we  find  sup- 
ported by  the  older  authorities.  In  Co.  Litt.  288.  a.,  it  is 
thus  laid  down :  ''  In  detinue,  the  defendant  pleadeth  mm 
detinet;  (which,  under  the  old  mode  of  pleading,  put  in 
issue  the  plaintiff's  property  and  the  detainer) ;  he  cannot 
give  in  evidence  that  the  goods  were  pawned  to  him  for 
money,  and  that  it  is  not  paid,  but  must  plead  it;  but  he 
may  give  in  evidence  a  gift  from  the  plaintiff,  tot  that 
proveth  he  detaineth  not  the  plaintiff's  goods;"  and  yet  a 
pledge  for  money  unpaid  would  clearly  negative  the  plain- 

(a)  4  Bing.  K.  C.  54f  5  Scott,  (h)  12  Ad.  &  £11. 114 ;  4  P.  ar 

307.  D.  43. 
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issue  in  detinue  under  not  possessed.  But,  according  to 
Lord  Coke,  this  must  be  specially  pleaded  in  confession 
and  avoidance  of  the  detainer.  In  the  case  of  hack  y. 
Clarke  (a),  Houghton,  J.,  speaking  of  detinue,  says  expressly, 
''  En  un  detinue  pur  biens,  est  bon  plea  que  il  eux  pledge 
pur  deniers  que  n'est  paie.''  And  Dod,  J.,  in  the  same 
case,  says,  "  En  detinue  pur  charters,  defendant  dit  que  le 
predecessor  del'plaintiff  ceo  pawne  a  luy  pur  £5  que  vient 
al  use  del'mease,  at  que  il  est  reddie  a  deliver  les  charters,  se 
le  plaintiff  voilt  paier  les  deniers ;  et  bon  plea.''  For  this^ 
he  cites  83  Hen.  6,  26  and  27. 

The  plea  of  not  possessed,  we  think,  on  these  author- 
ities, put8  only  the  property  of  the  plaintiff  in  issue;  and, 
if,  therefore,  the  plaintiff  has  such  a  property  as  will  ena- 
ble him  to  maintain  detinue,  it  is  enough.  Now,  in  order 
to  maintain  detinue,  it  is  not  necessary  that  he  should 
have  the  entire  property  in  the  goods.  A  plaintiff  entitled 
to  a  share  of  a  chattel  may  maintain  this  action.  That 
was  decided  by  the  Queen's  Bench  in  Broadbent  v.  Led^ 
ward  (A).  And,  if  the  defendant  has  any  right  to  detain, 
arising,  as  in  this  case,  out  of  a  joint  interest,  or,  as  in 
other  cases,  out  of  a  lien  or  pledge,  we  think  that  he  must 
plead  such  right  specially  on  the  record.  We  are  aware 
this  is  contrary  to  an  opinion  of  the  Court  of  Queen's 
Bench  in  the  case  of  Lane  v.  Tew$on{c);  but  we  cannot 
agree  with  that  decision.  The  case  was  not  fully  argued 
before  the  Court,  nor  were  the  authorities,  which  we  think 
have  decided  that  question,  fully  laid  before  them. 

We  think,  that,  in  this  case,  the  rule  for  a  new  trial 
must  be  discharged. 

Rule  discharged. 

(a)  1  Roll.  128.  (c)  12  Ad.  &  £U.  116;  1  Gale 

(6)  11  Ad.  ft  £11.  209  ;  3  P.  ft     ft  D.  584. 
D.45. 
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Keeh,  Chamber^ 
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IN  THE  EXCHEQUER    CHAMBER, 
(In  Error  from  the  Court  of  Eafchejuer). 


Scales  v.  Chbbse.  Feb.  s. 

IHE  distringas  juratores  in  this  cause  having  been  A  Court  of 
amended;  pursuant  to  the  order  of  the  Court  of  Exche-  inquire  into  the 
quer  (a),  the  defendant  below  proceeded  with  the  writ  of  JJJ^id^enu 
error  coram  vobis,  and  assigned  the  following  errors  : —  "^\""ti?*  **" 
That;  at  the  time  of  the  delivery  to  the  sheriff  of  the  Court  below,  or 
writ  of  distringas  juratores,  and  also  at  the  time  of  the  nj  t^  mSe  ^' 
trial;  and  from  thence  until;  and  at,  and  after  the  giving  of  they  wCTTmilde 
judgment  in  the  court  below,  and  also  at  the  time  of  bring-  after  judgment, 
.        .!_.         .      /.  .1      .  t  ,  .,,       and  after  the 

ing  this  wnt  of  error,  the  jurata  on  the  record  respited  the  iaeuing  of  a 

jury  until  the  17th  day  of  June,  1842,  unless  the  Chief  ^^^ 
Baron  should  first  come  on  the  15th  day  of  June;  and 
the  sheriffs  were  thereby  then  ordered  to  have  the  bodies 
of  the  said  persons  accordingly;  and  the  writ  of  dis- 
tringas juratores,  at  the  time  of  the  delivery  thereof  to 
the  sheriffs;  and  also  at  the  time  of  the  trial;  and  from 
thence  until;  and  at;  and  after  the  giving  of  judgment;  and 
also  at  the  time  of  bringing  this  writ  of  error;  bore  teste 
the  2nd  day  of  November,  1842;  and  commanded  the  she- 
riffs; that  they  should  distrain  the  several  persons  in  the 
parcel  thereunto  annexed;  so  that  they  had  their  bodies 
before  the  Barons  of  the  Exchequer  on  the  17th  day  of 
June  instant;  unless  the  Chief  BaroU;  according  to  the 
form  of  the  statute;  on  the  15th  day  of  June,  should  first 
come :  That;  at  the  time  of  the  trial;  there  was  not;  nor 
was  there  at  the  time  of  giving  judgment,  or  of  bringing 

(a)  10  M.  &  W.  489. 
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Prius  record^  whereby  the  jury  between  the  parties  were 

respited  until  a  day  after  the  trial,  or  until  a  day  certain  in 

the  term  after  the  trials  or  until  any  other  day  in  term, 

unless  the  Chief  Baron  should  first  come  on  a  previous 

day;  nor  was  there,  during  the  time  aforesaid,  any  writ  of 

distringas  juratores,  bearing  teste  on  a  day  before  the  trial, 

CHT  on  a  day  certain  in  the  term  before  the  day  of  trial,  or 

on  any  other  day  in  term,  unless  the  Chief  Baron  should 

come  on  a  previous  day :  That  the  cause  was  tried  on  ihe 

25th  day  of  June,  1842;  and  that  the  writ  of  distringas,  at 

the  time  of  the  trial,  bore  teste  the  2nd  day  of  November, 

1842,  a  day  long  after  the  trial,  and  respited  the  jury  until 

the  17th  day  of  June,  unless  the  Chief  Baron  should  come 

on  a  previous  day. 

The  defendant  below  pleaded  the  rule  of  Court,  by  which 
it  was  ordered,  that  the  writ  of  distringas  juratores  and  the 
Nisi  Prius  record  should  be  amended,  and  that  the  same 
were  amended  accordingly. 

To  this  plea  the  defendant  below  demurred,  on  the 
ground  that  it  confessed,  but  did  not  avoid,  all  the  enrors 
assigned. 

The  demurrer  came  on  for  argument  in  the  Couit  of 
Exchequer,  in  Trinity  Term,  1848,  (June  12),  when  Ae 
Court  gave  judgment  for  the  defendant  in  error,  (the  plain- 
tiff below),  on  the  ground,  that  the  amendment  having  bemi 
made  pursuant  to  the  order  of  the  Court,  they  would  not 
again  entertain  the  question  of  the  propriety  of  that  amend- 
ment, and  the  record  must  be  taken  to  be  correct.  The 
defendant  below  thereupon  brought  a  writ  of  error  into 
tins  court  The  transcript  of  the  record  set  forth  the  whole 
of  the  proceedings,  uid  assigned,  as  one  of  the  causes  of 
error,  that  by  the  record  it  appeared,  that,  after  the  giving 
of  the  verdict  and  judgment,  and  the  issuing  of  the  writ  of 
error  coram  vobis,  an  amendment  had  been  made  in  the 
jury  process  and  Nisi  Prius  record,  which  could  not,  at  the 
time  of  the  making  thereof,  by  law  be  made. 
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Crowder  now  appeared  for  the  plaintiff  in  error^  and  vaft  Btek.  Cka*htt^ 


urging  that  the  Nisi  Prius  record  andjnry  prooess  having 

been  defective  at  the  time  of  final  judgment^  no  amend-*       Scalm 

ment  could  be  thereafter  made  in  them,  when  Casni. 

JBarat9Wi  for  the  defendant  in  error,  interposed,  and  siig« 
gested,  that  this  Court  wonld  not  entertain  the  propiiety 
of  the  amendment  made  in  the  Gonrt  below,  as  on  antlKyr^ 
ity  for  which  he  referred  ta.MeUiih  y.  Biehaniitm  (a)« 
[Tmdal,  C.  J.^^EYmy  Gonrt  ia  the  gnardian  of  its  own  re* 
corda,  and  matter  of  its  own  practice.  We  have  no  means 
of  judging  an  what  grounds  the  Court  below  made  the 
amendment;  for  aught  that  appears, it  might  be  on  the 
ground  of  a  fraud  oommitted  by  the  opposite  party^  and 
shewn  by  affidavit.] 

CrowdeTd — If  sueh  be  the  rule,  the  power  of  amendment 
may  be  carried  to  any  extent,  without  any  opportunity  of 
revising  Or  questioning  it.  [Lord  DenmaUf  C«  J. — We 
cannot  assume  that  a  court  would  make  improper  amend- 
ments; it  wonld  be  criminal  in  the  judges  to  do  so.]  But  the 
amendment  may  be  made,  not  from  any  improper  motive, 
but  from  a  mistake  as  to  extent  of  their  authority,  as  in  this 
case;  and  then  no  criminal  proceedings  could  be  resorted 
to.  Meltish  ▼•  EichankoH  is.  not  a  oondusire  authority,  for 
there  all  the  &cts  do  not  appear  to  have  been  set  oat. 

Barsiow  referred  to  the  report  of  the  case  in  7  fi.  &  C. 
886,  n.,  as  shewing  that  the  facts  were  set  out  in  detail. 

Lord  DsNMAN,  C.  J. — MeOUhy.  Richardson  lays  it  down 

positively,  that  a  court  of  error  cannot  review  the  pro* 

priety  of  amendments  made  in  the  Court  below.    After 

that  case,  I  think  we  ought  not  to  suffer  the  matter  to  be 

discussed. 

Writ  of  error  quashed. 

(«)  1  a.  ft  Fin.  ^1. 
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„\  ^  '        Trott  V.  Smith,  Executor  of  R.  Edwards,  Deceased. 
DecUntion  in    CoVENANT.— The  declaration  stated,  that,  by  inden- 
21^5^1^^-'  ture,  dated  20th  July,  1825,  made  between  the  plaintiff,  of 
turc'of  attign.   the  first  part,  R.  Edwards,  the  defendant's  testator,  of  the 

ment  of  certain  , 

leasehold  pre.  second  part,  and  W.  J.  Wilton,  of  the  third  part,  (excusmg 
20th'jui7,  profert  on  the  ground  that  the  indenture  was  in  the  de- 
^e^pb^tiffX  fendanfs  possession),  the  said  R.  Edwards  did,  for  himself, 
defendant's  tea-  i^ig  executors,  administrators,  and  assigns,  covenant  with 

tator,  andW.,  .    . 

the  testator,  for  the  plaintiff,  his  heirs,  executors,  and  administrators,  to 
^ISJSI;  &J.r  PV  *^  *^®  »*id  W.  J.  WUton  the  sum  of  £1200  and  in- 
coyenanted        tercst    Breach,  non-payment  thereof  by  Edwards  in  his 

with  the  plain-  9  r  ^  a 

tiff  to  pay  to      lifetime,  or  by  the  plaintiff,  as  executor,  since  his  death,  to 

W.  £1200  and    ^,        i-\-ir         ^     wu 
interest.    By      the  plamtlff,  or  to  WlltOD. 

!i^Brt^t*ta'  ^"^*  P^®*'  ^^^  ^*  factum.  The  second  plea  set  out  the 
tiie  plea  <«        indenture  in  hsec  Tcrba  (a) ;  by  which,  after  reciting,  that 

appeared  that 

the  plaintiff  had  mortgaged  the  premises  to  W.,  by  a  deed  dated  12th  April,  1825,  with  a  pro- 
Tiso,  that  if  the  plaintiff,  his  ezecators,  &c.  six  months  after  demand  in  writing,  should  pay  the 
;!:1200  to  W.,  W.  would  re-oonYey :  that  the  assignment  by  the  plaintiff  to  Uie  testator  was 
subject  to  the  above  indenture  of  mortgage  to  W.,  and  to  the  payment  to  him  of  the  said  sum  of 
i^l200.  There  was  then  a  general  covenant  with  the  plaintiff  for  payment  by  the  testator  to  W. 
of  the  said  sum  of  j£fl2(]%.  The  plea  then  alleged  that,  after  the  breaches  of  covenant  in  the 
declaration  mentioned,  the  plaintiff  became  bankrupt ;  that  his  estate  was  conveyed  to  certain 
persons  named,  in  trust  for  his  creditors,  (not  stating  that  they  had  been  chosen  assignees) :  and 
that  afterwards,  to  wit,  on  &c.,  he  duly  obtained  his  certificate  of  conformity,  which  was  duly 
allowed  by  the  Lord  Chancellor ;  and  that  the  £1200  became  payable  by  the  plaintiff  to  W.  be- 
fore the  bankruptcy.  A  second  plea  stated,  that  the  indenture  declared  on  was  tiie  same  as  that 
set  fortii  in  the  former  plea ;  it  then  set  out  the  proviso  and  covenant  contained  in  the  mortgage 
of  the  12th  of  April,  1825,  and  alleged  that  no  demand  in  writing  of  payment  of  the  said  sum  of 
jf  1200  had  been  given  to  the  plaintiff.  On  special  demurrer  to  these  pleas,  Held,  first,  that  the 
declaration  was  sufficient. 

Secondly,  that  it  was  suffidently  stated  in  the  first  special  plea,  on  general  demurrer,  that  the 
parties  to  whom  the  plaintiff's  estate  had  been  conveyed  were  bis  assignees  in  bankruptey. 

Thirdly,  that  the  first  special  plea  was  bad,  for  that  it  negatived  on  the  face  of  it  any  possi- 
bility of  interest  in  the  covenant  on  the  part  of  the  plaintiff's  assignees ;  and,  therefore,  that  it 
was  not  necessary  for  the  plaintiff  to  reply  that  no  interest  passed  to  them. 

Fourthly,  that  the  second  special  plea  was  a  sufficient  answer  as  to  the  prindpsl  sum  of 
i^l200,  which  was  not  due  until  after  six  months'  demand  in  writing,  subsequent  to  the  12th  of 
April,  1828 ;  but  that  the  mtereei,  being  payable  absolutely,  and  not  after  demand,  the  pka 
being  pleaded  to  the  interest  as  well  as  to  the  principal,  was  therefore  bad  altogether.  The 
like  objection  was  also  held  to  apply  to  the  first  special  plea. 

QiMsre,  whether  the  pleas  were  bad,  as  setting  up  a  qualified  interest,  different  from  the  abao- 
lute  contract  stated  in  \ht  declaration,  and  therefore  amounting  to  non  est  foctum. 

(a)  The  case  was  argaed  in  the  was  set  out  in  the  plea  on  oyer, 

Court  of  Exchequer,  and  the  judg-  and  the  validity  of  the  pleas  waa 

ment  of  that  Court  proceeded,  on  not  considered  by  the  Court     See 

the  aaaumption  that  the  indenture  10  M.  &  W.  454,  463. 
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by  an  indenture  of  mortgage^  dated  12th  April,  1826,  the  Eseh,  Chamber, 
plaintiff  had  mortgaged  certain  premises  therein  mentioned     ^  *  ^ 

to  Wilton  for  a  term  of  one  thousand  years  to  secure  the  Tacnr 
sum  of  <£1200,  with  a  proviso,  that,  if  the  plaintiff  should.  Smith. 
within  six  months  after  demand  of  payment  thereof,  (such 
demand  to  be  in  writing,  but  not  to  be  good  or  valid  unless 
made  after  the  12th  day  of  April,  1828),  pay  to  Wilton  the 
said  sum  of  £1200  and  interest,  Wilton  would  re-assign 
the  premises  to  the  plaintiff;  it  was  witnessed,  that,  for  the 
considerations  therein  mentioned,  the  plaintiff  did  grant, 
bargain,  sell,  &c.,  to  Edwards,  his  executors,  &c.,  the  pre- 
mises in  question,  for  the  residue  of  the  said  term,  subject 
to  the  said  indenture  of  mortgage  of  the  12th  April,  1825, 
and  to  the  payment  of  the  sum  of  £1200  thereby  secured, 
and  the  interest  thereof;  and  Edwards  thereby  covenanted 
with  the  plaintiff  to  pay  to  Wilton  the  said  sum  of  £1200 
and  interest.  The  plea  then  stated,  (in  substance),  that, 
after  the  breaches  of  the  said  covenant  in  the  declaration 
mentioned,  to  wit,  on  the  24th  of  October,  1825,  the  plain- 
tiff became  a  bankrupt,  and  that  his  estate  was  conveyed  to 
certain  persons,  in  trust  for  his  creditors,  (not  saying,  that 
such  persons  had  been  chosen  assignees) ;  that  afterwards, 
to  wit,  on  the  24th  of  October,  1826,  the  plaintiff  obtained 
his  certificate ;  and  that  the  said  sum  of  £1200  became  pay- 
able by  the  plaintiff  to  Wilton  before  the  bankruptcy  of 
the  plaintiff;  concluding  to  the  country. 

The  third  plea  stated,  that  the  indenture  in  the  declara- 
tion mentioned  was  the  same  as  that  set  forth  in  the  second 
plea;  that  the  proviso  and  covenant  contained  in  the  said 
indenture  of  mortgage  of  the  12th  April,  1826,  were  in  the 
words  and  figures  following:  (setting  them  forth  at  length, 
in  substance,  the  same  as  stated  in  the  second  plea) ;  and 
that  no  demand,  in  writing,  of  payment  of  the  said  sum  of 
£1200,  or  of  any  interest  thereon,  was  given  to  the  plain- 
tiff six  months,  or  at  any  time,  before  the  commencement 
of  this  suit ;  concluding  to  the  country. 

VOL.  xii:  z  z  M.  w. 
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JSicA.  Chamber f 
1844. 

„\  ^  ^        Trott  v.  Smith,  Executor  of  R.  Edwards,  Deceased. 

Deckntion  in  CoVENANT.— The  declaration  stated,  that,  by  inden- 

SirSriS^-  ture,  dated  20th  July,  1825,  made  between  the  plaintiff,  of 

ture'of  attign-  the  first  part,  R.  Edwards,  the  defendant's  testator,  of  the 

meot  of  certain  , 

leasehold  pre.  second  part,  and  W.  J.  Wilton,  of  the  third  part,  (excusing 
^otTjaiy.  profert  on  the  ground  that  the  indenture  was  in  the  de- 
t^^^i^TSe  fendanfs  possession),  the  said  R.  Edwards  did,  for  himself, 
defendant's  tea-  hjg  executors,  administrators,  and  assigns,  covenant  with 

tator,  and  W.,  f  o     f 

the  testator,  for  the  plaintiff,  his  heirs,  executors,  and  administrators,  to 
^^;  $!;•'-  pay  to  the  said  W.  J.  Wilton  the  sum  of  £1200  and  in- 
coyenanted        tcrcst    Breach,  non-payment  thereof  by  Edwards  in  his 

with  the  plain-  ^  r  ^  ^^ 

tiir  to  pay  to      lifetime,  or  by  the  plaintiff,  as  executor,  since  his  death,  to 

W.  £1200  and    ^,        ,   .\.ir  ^     wu 
interest.    By     the  plamtiff,  or  to  Wilton. 

^^^tk^  ^®*  P^®*»  ^^^  ^*  factum.  The  second  plea  set  out  the 
the  plea  <«        indenture  in  hsec  verba  (a) ;  by  which,  after  reciting,  that 

M€Be  verodt  it 
appeared  that 

the  plaintiff  had  mortgaged  the  premises  to  W.,  hy  a  deed  dated  12th  April,  1825,  with  a  pro- 
Tiso,  that  if  tibe  plaintiff,  his  executors,  &c.  six  months  after  demand  in  writing,  shonld  pay  the 
i:1200  to  W.,  W.  would  re-oonYey :  that  the  assignment  by  the  plaintiff  to  the  testator  was 
subject  to  the  aboYe  indenture  of  mortgage  to  W.,  and  to  the  payment  to  him  of  the  said  sum  of 
i^l200.  There  was  then  a  general  covenant  with  the  plaintiff  for  payment  by  the  testator  to  W. 
of  the  said  sum  of  j£:i200.  The  plea  then  alleged  that,  after  the  breaches  of  coYcnant  in  the 
declaration  mentioned,  the  plaintiff  became  bankrupt ;  that  his  estate  was  couYcyed  to  certain 
persons  named,  in  trust  ft>r  his  creditors,  (not  stating  that  they  had  been  chosen  assignees) :  and 
that  afterwards,  to  wit,  on  &c.,  he  duly  obtuned  his  certificate  of  conformity,  whidi  was  duly 
allowed  by  the  Lord  Chancellor ;  and  that  the  £1200  became  payable  by  the  plaintiff  to  W.  be- 
fore the  bankruptcy.  A  second  plea  stated,  that  the  indenture  declared  on  was  the  same  as  that 
set  fortii  in  the  former  plea ;  it  uien  set  out  the  proviso  and  oorenant  contained  in  the  mortgage 
of  the  12th  of  April,  1825,  and  alleged  that  no  demand  in  writing  of  payment  of  the  said  sum  of 
if  1200  had  been  given  to  tbe  plaint.  On  special  demurrer  to  these  pleas,  Heldf  first,  that  the 
declaration  was  sufficient. 

Secondly,  that  it  was  sufficiently  stated  in  the  first  special  plea,  on  general  demurrer,  that  the 
parties  to  whom  the  plaintiff's  estate  bad  been  oouYeyed  were  his  assignees  in  bankrupticy. 

Thirdly,  that  the  first  special  plea  was  bad,  for  that  it  negatived  on  the  face  of  it  any  possi- 
bility of  interest  in  the  covenant  on  the  part  of  the  plaintiff's  assignees ;  and,  therefbre,  that  it 
was  not  necessary  for  the  plaintiff  to  reply  that  no  interest  psssed  to  them. 

Fourthly,  that  the  second  special  plea  was  a  sufficient  answer  as  to  the  principal  sum  of 
if  1200,  which  was  not  due  until  after  six  months'  demand  in  writing,  subsequent  to  the  12th  of 
April,  1828 ;  but  that  the  mtereti,  being  payable  absolutely,  and  not  after  draiand,  the  ^ea 
being  pleaded  to  the  interest  as  well  aa  to  the  principal,  was  therefore  bad  altogether,  llie 
like  objection  was  also  held  to  apply  to  the  first  special  plea. 

QiMsre,  whether  the  pleas  were  biad,  as  setting  up  a  qualified  interest,  different  from  the  abao- 
Inte  contract  stated  in  tbt  declaration,  and  therefore  amounting  to  non  eat  fisctum. 

(a)  The  case  was  ai^ed  in  the  was  set  out  in  the  plea  on  oyer. 

Court  of  Exchequer,  and  the  judg^  and  the  validity  of  the  pleas  waa 

ment  of  that  Court  proceeded,  on  not  considered  by  the  Court.     See 

the  assumption  that  the  indenture  10  M.  &  W.  454, 463. 
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by  an  indenture  of  mortgage,  dated  12th  April,  1826,  the  Exck.  Chamber, 
plaintiff  had  mortgaged  certain  premises  therein  mentioned     ^  *  ^ 

to  Wilton  for  a  term  of  one  thousand  years  to  secure  the  Tacnr 
sum  of  £1200,  with  a  proviso,  that,  if  the  plaintiff  should.  Smith. 
within  six  months  after  demand  of  payment  thereof,  (such 
demand  to  be  in  writing,  but  not  to  be  good  or  valid  unless 
made  after  the  12th  day  of  April,  1828),  pay  to  Wilton  the 
said  sum  of  £1200  and  interest,  Wilton  would  re-assign 
the  premises  to  the  plaintiff;  it  was  witnessed,  that,  for  the 
considerations  therein  mentioned,  the  plaintiff  did  grant, 
bargain,  sell,  &c.,  to  Edwards,  his  executors,  &c.,  the  pre- 
mises in  question,  for  the  residue  of  the  said  term,  subject 
to  the  said  indenture  of  mortgage  of  the  12th  April,  1825, 
and  to  the  payment  of  the  sum  of  £1200  thereby  secured, 
and  the  interest  thereof;  and  Edwards  thereby  covenanted 
with  the  plaintiff  to  pay  to  Wilton  the  said  sum  of  £1200 
and  interest.  The  plea  then  stated,  (in  substance),  that, 
after  the  breaches  of  the  said  covenant  in  the  declaration 
mentioned,  to  wit,  on  the  24th  of  October,  1825,  the  plain- 
tiff became  a  bankrupt,  and  that  his  estate  was  conveyed  to 
certain  persons,  in  trust  for  his  creditors,  (not  saying,  that 
such  persons  had  been  chosen  assignees) ;  that  afterwards, 
to  wit,  on  the  24th  of  October,  1826,  the  plaintiff  obtained 
his  certificate ;  and  that  the  said  sum  of  £1200  became  pay- 
able by  the  plaintiff  to  Wilton  before  the  bankruptcy  of 
the  plaintiff;  concluding  to  the  country. 

The  third  plea  stated,  that  the  indenture  in  the  declara- 
tion mentioned  was  the  same  as  that  set  forth  in  the  second 
plea ;  that  the  proviso  and  covenant  contained  in  the  said 
indenture  of  mortgage  of  the  12th  April,  1825,  were  in  the 
words  and  figures  following:  (setting  them  forth  at  length, 
in  substance,  the  same  as  stated  in  the  second  plea) ;  and 
that  no  demand,  in  writing,  of  payment  of  the  said  sum  of 
£1200,  or  of  any  interest  thereon,  was  given  to  the  plain- 
tiff six  months,  or  at  any  time,  before  the  commencement 
of  this  suit ;  concluding  to  the  country. 

VOL.  XII.  z  z  M.  w. 
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Rxch,  Chamber,  sigDces :  Wtnch  V.  Keeley  (a),  Sims  v.  Thomas  (i),  Carpen- 
^^^'  ter  V.  Mamett  (c),  Dangerfieldy.  Thomas  (rf),  Gardner  ▼. 
Rowe  {e\  Parnham  v.  Burst  (/).  It  maj  be  said  that« 
because,  on  the  non-performance  of  the  covenant,  Wilton 
might,  by  possibility,  have  proved  against  the  bankmpf  a 
estate,  and  the  assignees  might  not  have  recouped  them- 
selves against  the  defendant,  that  entitles  them  to  sue, 
the  covenant  being  to  that  extent  beneficial  to  them.  But 
Parnham  v.  Hurst  is  an  authority  that  such  a  remote  pos- 
sibility is  not  sufficient.  Besides,  the  estate  in  question 
was  a  chattel  interest,  and  a  term  of  years  does  not  pass  to 
assignees  in  bankruptcy,  until  they  have  elected  to  take 
it ;  and  here  the  property  was  sold  by  the  plaintiff  before 
the  bankruptcy,  therefore  there  could  be  no  election  to 
take  the  term;  and  there  is  no  averment  that  the  as- 
signees elected  to  take  the  benefit  of  the  covenant.  Until 
such  election,  a  third  party,  like  the  defendant,  cannot  say 
it  vested  in  them. 

But,  further,  even  if  this  were  a  covenant  the  benefit  of 
which  would  pass  to  the  assignees,  it  is  not  shewn  that 
the  persons  mentioned  in  the  plea  toere  assignees.  All 
that  is  alleged  is,  that  the  plaintiff's  estate  was  conveyed 
to  them  in  trust  for  his  creditors,  but  no  election  of 
them,  according  to  the  bankrupt  act,  6  Gteo.  4,  c.  16,  ss« 
61  and  63,  is  stated.  The  plea  ought  to  have  shewn  by 
proper  averments  that  all  those  proceedings  had  been 
taken  without  which  assignees  could  not  come  in  esse. 
Christie  V.  Unwin  {g),  Pitt  v.  Chappehw  (A).  The  precedent 
in  8  Chit.  PI.  775  contains  an  express  averment  of  the  choice 


(a)  1  T.  R.  619.  (e)  2  Sim.  &  Stu.  346. 

(6)  12  Ad.  &  £.  550;  4  P.  &  (/)  8  M.  &  W.  743. 

D.  233.  (^)  11  Ad.  &  £.373;  3  P.  &  D. 

(c)  3  Bob.  &  P.  40.  264. 

(d)  9  Ad.  &  £.  292;  1  P.  &D.  (A)  8  M.  &  W.616. 
287. 
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of  assigiiees.     [Cresswell,  J.,  referred  to  the  6  Geo.  4,  c.  16,  Exeh.  Chamber, 
s.  45,  as  giving  the  commissioners  power  to  assign  abso-  '  ^ 

lutelj  to  any  person  they  please.]  There  is  no  averment  Trott 
that,  by  writing  under  their  hands,  the  commissioners  Smitr. 
appointed  any  of  those  persons  provisional  assignees. 

Then,  with  respect  to  the  third  plea.  It  will  be  argued 
on  the  part  of  the  defendant,  that  the  indenture  of  the 
20th  of  July,  1825,  by  reference  to  the  proviso  in  that  of 
the  12th  of  April,  is  to  be  read  as  containing  a  qualifica- 
tion which  turns  the  covenant  of  Edwards,  from  an  absolute 
covenant  for  payment  at  all  events,  into  a  qualified  cove- 
nant to  pay,  after  six  months'  notice  in  writing  given  to 
the  plaintiff.  Now  the  proviso  in  the  first  deed  is  alto- 
gether for  the  benefit  of  the  plaintiff.  There  was  nothing 
to  prevent  him  firom  immediately  tendering  the  money 
and  redeeming  the  estate.  The  first  question,  therefore, 
is,  whether  there  be  such  a  connexion  between  the  abso- 
lute covenant  of  Edwards,  and  this  proviso  in  the  other 
deed,  as  obliges  the  Court  to  read  them  together,  or  whe- 
ther the  covenant  is  not  altogether  collateral  to  the  pro- 
viso. It  is  not  because  the  two  arrangements  are  incon- 
sistent, that  the  absolute  covenant  is  to  be  qualified.  It  is 
like  the  case  of  a  covenant  to  repair,  in  the  first  instance 
after  notice,  and  subsequently  in  general  and  absolute 
terms :  in  such  cases  the  inclination  of  the  Court  has  al- 
ways been,  finding  such  covenants  separated  from  each 
other  by  intervening  parts  of  a  deed,  to  construe  them  as 
distinct  firom,  and  collateral  to  each  other,  and  not  to  read 
them  together,  unless  the  one  contains  some  special  re- 
ference to  the  other :  Wood  v.  Day  (a).  Doe  d.  Parsley  v. 
D€ty{b).  Even  supposing  the  plaintiff  had  no  right  to 
insist  on  Wilton's  receiving  the  money  at  any  time,  it 
does  not  follow  that  Edwards  might  not  undertake  to  pay 

(a)  7  Taunt  646.  (b)  2  Q.  B.  147 ;  2  G.  &  D.  757. 
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Exeh,  Chamber,  absolutely,  thoagh  Wilton  was  not  compellable  to  receive 
^^-        it :  Com.  Dig.  "Condition,"  (I)  14;  1  Boll.  Bep.452. 

There  are  two  oth^  objections,  which  apply  to  both  the 
pleas.  First,  assuming  that  the  indenture  of  mortgage  is 
inconsistent  with  that  declared  on,  yet  neither  of  the  pleas 
is  a  traverse,  or  a  confession  and  avoidance  of  the  cause 
of  action  alleged.  If  a  plaintiff  declares  upon  a  certain 
contract,  and  the  defendant  pleads  specially  an  inconsistent 
contract  with  that  alleged  in  the  declaration,  that  is  bad 
as  an  informal  traverse  of  the  contract  declared  on :  Bri$id 
V.  Dale  (a),  Wdrrali  v.  Grayson  (6),  Gr^ory  v.  HarinoU  (c), 
Morgan  v.  Pebrer  {d),  Hill  v.  Allen  («).  Seeondlj,  neither 
of  the  pleas  answers  the  whole  cause  of  action.  This  is  a 
covenant  for  payment  of  principal  and  inierest,  and  the 
breach  is  in  non-payment  of  principal  or  interest:  but  no 
defence  is  set  up  except  as  to  the  principal.  The  second 
plea  has  no  averment  that  any  part  of  the  interest  was  pay- 
able before  the  bankruptcy.  Nor  does  the  third  plea  afford 
any  defence  as  to  the  interest ;  for  the  qualification  set  up 
in  it  can  only  apply  as  to  the  principal;  the  proviso  does 
not  postpone  payment  of  the  interest,  but,  on  the  contrary, 
directs  it  to  begin  immediately.  A  plea  to  a  divisible  da* 
mand,  if  bad  as  to  part,  is  bad  altogether :  Barnard  v. 
Duihy(f),  AppUgarth  v.  Colley  {g). 

Aiherton,  contrk. — ^First,  no  cause  of  action  appears  on 
this  record;  and,  secondly,  if  a  cause  of  action  is  shewn 
ever  to  have  existed,  then,  for  anything  that  appears  on 
the  record,  it  passed  to  the  plaintiff's  assignees  on  his  bank- 
ruptcy. 

First,  as  to  the  main  question  raised  on  the  second  plea. 

(a)  2  M.  &  W.  775.  (e)  2  M.  &  W.  283. 

(h)  I  M.  &  W.  166.  (/)  5  Taunt.  27. 

(c)  Id.  183.  (g)  10  M.  &  W.  723. 

(d)  3  Bing.  N.  C.  457;  4  Scott,  230. 
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It  is  for  a  plaintiff,  who  shews  on  the  face  of  his  declara-  -Sxeft.  Chamhtr, 

1ft44 

tion  a  cause  of  action  in  himself^  when  his  bankruptcy  is 
set  up  as  an  answer  to  it^  to  exclude  the  possibility  of  its 
having  passed  to  his  assignees  ^  and  that  is  not  done  here^ 
but,  on  the  contrary,  a  feasible  probability  that  an  interest 
existed  which  would  pass  to  the  assignees  appears  on  this 
record.  The  proper  mode  of  pleading  is  to  reply  some  fact 
which  conclusively  shews  that  the  cause  of  action  did  not 
pass  to  the  assignees — ^as  an  assignment  of  it  before  the 
bankruptcy ;  as  was  done  in  Winch  v.  Keeley,  Dangerfield  v. 
Thomas,  and  Carpenter  v.  MamelL  Here  the  demurrer 
admits  the  facts  as  stated  in  the  plea ;  and  for  anything 
that  appears  on  the  record,  they  may  have  been  such  as  to 
give  the  assignees  a  beneficial  interest  in  this  contract. 
Either  the  money  had,  at  the  time  of  the  bankruptcy,  been 
paid  by  the  plaintiff  to  Wilton,  or  not.  If  he  had  paid  it, 
his  estate  was  diminished  by  the  extent  of  such  payment, 
and  Edwards's  covenant  would  then  be  one  for  the  breach 
of  which  the  assignees  could  sue,  not  as  trustees  merely, 
but  for  substantial  damage.  But,  even  supposing  the 
plaintiff  had  not  paid,  yet  the  absence  of  interest  in  the 
assignees  is  not  made  so  apparent  as  it  ought  to  be.  It 
ought  to  appear  affirmatively  that  there  was  no  possibility 
of  interest  in  them.  Now  they  would  have  an  interest  to 
protect  the  plaintiff's  estate:  Wilton  might  come  in  to 
prove  for  the  full  amount,  and  unless  the  covenant  were 
vested  in  the  assignees,  they  could  not  effectually  protect 
the  estate  by  reimbursement  from  the  defendant.  In  all 
the  cases  cited  for  the  plaintiff,  the  facts  shewed  the  ab- 
sence of  any  possibility  of  interest  in  the  assignees. 

With  respect  to  the  objection  that  there  is  no  proper  aver- 
ment of  the  appointment  of  assignees,  that  is  not  pointed 
out  as  a  ground  of  special  demurrer;  and,  on  general  de- 
murrer, it  will  be  taken  that  the  commissioners  did  in  law 
and  fact  assign  to  them,  which  could  not  be,  unless  they 
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Esek.  Chamber,  had  been  dulj  chosen  by  the  creditors :  an  assignment  to 
'  -    any  other  person  would  be  invalid;  for  the  commission- 
Trott       ers  have  no  estatej  and  therefore  the  deed  coold  only  ope- 
SiciTR.       rate  as  an  assignment  when  made  in  conformity  with  the 
statute^  and  to  the  persons  therein  mentioned.    The  de- 
murrer admits  that  it  was  a  legal  assignment. 

Secondly,  no  cause  of  action  is  shewn  in  the  plaintiff. 
This  question  arises  on  the  third  plea,  which  by  reference 
incorporates  the  indenture  as  set  out  in  the  second  plea, 
and  also  sets  forth  the  covenant  between  the  plaintiff  and 
Wilton,  which  is  a  covenant  to  pay  in  conformity  with  the 
proviso  in  the  same  deed.  And,  looking  at  the  whole  of 
these  fSetcts,  it  is  impossible  to  suppose  that  Edwards  was 
to  be  called  upon  to  pay  the  money  forthwith.  This  is  a 
contract  whereby  the  defendant's  testator  covenants  with 
the  plaintiff  to  pay  a  sum  of  money  to  Wilton,  which  sum 
of  money  the  plaintiff  had  himself  previously  contracted 
to  pay  to  Wilton :  and  it  is  submitted,  that  the  covenant 
set  out  in  the  declaration,  looked  at  together  with  the 
statement  in  the  plea,  is  a  covenant  to  pay  to  Wilton  at 
the  times  and  in  the  manner  in  which  the  money  would 
otherwise  have  been  payable  by  the  plaintiff  alone.  The 
plaintiff  puts  Edwards  in  his  shoes  as  to  Wilton :  he  gives 
him  the  equity  of  redemption,  and  he  must  have  intended 
therewith  to  impose  upon  him  the  same  liability  by  cove- 
nant as  to  the  mortgage  money,  which  he  had  himself  un- 
dertaken by  his  covenant  with  Wilton.  The  Court  will 
look  at  the  whole  of  these  deeds  together,  in  order  to  col- 
lect and  give  effect  to  the  intention  of  the  parties.  Can  it 
be  supposed  they  meant  the  money  to  be  payable  by  Ed- 
wards to  Wilton  at  once,  and  before  any  notice,  looking 
at  the  previously  existing  obligation  of  the  plaintiff  to 
Wilton  ?  If  he  was  to  pay  forthwith,  he  must  also  have  had 
power  to  compel  an  immediate  payment.  But  Wilton,  by 
the  terms  of  the  mortgage,  had  a  right  to  keep  his  money 
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invested  on  this  security  until  1828.     It  surely  cannot  be  Sttk.  chambtr. 


contended^  that  when  Edwards  could  not  compel  Wilton 
to  takcj  the  plaintiff  could  compel  Edwards  to  pay. 

Thirdly^  as  to  the  objection  that  the  pleas  do  not  pro- 
perlytra verse,  or  confess  and  avoid  the  matter  in  the  de- 
daratiouj  the  answer  is,  that  the  defect  is  not  properly 
pointed  out  as  ground  of  special  demurrer.  The  ground  of 
demurrer  stated  is,  not  that  the  pleas  amount  to  non  est 
factum,  but  only  that  they  do  not  traverse,  or  confess  and 
avoid  the  allegation  in  the  declaration  that  the  defendant 
covenanted  as  therein  mentioned :  the  objection,  that  the 
covenant  disclosed  in  the  plea  is  at  variance  with  that  de- 
clared on,  is  not  at  all  pointed  at.  If  the  declaration  had 
made  profert,  and  oyer  had  been  craved  by  the  defendant, 
this  objection  could  never  have  been  raised:  and  what 
substantial  difference  can  it  make,  whether  the  plaintiff, 
having  the  custody  of  the  deed,  makes  profert  of  it,  and 
the  defendant  craves  oyer  of  it,  or  the  plaintiff,  not  having 
possession  of  it,  excuses  profert  on  that  account,  and  the 
defendant  then  sets  it  out  in  his  plea  in  h»c  verba,  with- 
out demanding  oyer?  The  pleas,  which  set  out  the  deed, 
also  set  out  other  affirmative  matter,  and  therefore  ought, 
perhaps,  to  have  concluded  with  a  verification :  but  that 
is  an  objection  of  form  only,  which  is  not  taken  by  the 
demurrer. 

The  only  remaining  objection  is,  that  the  pleas  do  not 
answer  the  whole  of  the  cause  of  action.  But  if  the  as- 
signees were  the  proper  persons  to  sue  for  the  principal 
sum,  they  were  the  parties  to  sue  for  the  interest  also ; 
and  that,  whether  it  became  due  before  or  after  the  bank- 
ruptcy. It  is  an  entire  covenant  for  payment  of  the  prin- 
cipal sum  and  the  interest.  And  supposing  it  to  be  a  co- 
venant which  requires  a  demand  of  the  principal,  but  not 
of  the  interest,  the  plaintiff  has  declared  upon  it  as  a  co- 
venant for  payment  of  the  principal  only. 

J.  TF.  Smith,  in  reply. — ^The  declaration  may  be  read. 
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Exch.  Chamber,  either  with  the  indenture  averred  in  the  pleas,  or  not. 
Even  incorporating  the  indenture  into  it^  there  would  ap- 
pear a  breach  of  the  covenant ;  for  the  covenant  is,  to  pay 
the  principal  and  interest  to  Wilton ;  and  there  is  an  aver- 
ment, that  neither  Edwards  nor  the  defendant  has  paid  to 
him,  and  that  the  money  is  unpaid,  contrary  to  his  cove^ 
nant,  that  is,  the  only  covenant  mentioned  in  the  declara^ 
tion.  With  respect  to  the  alleged  probability  of  interest  in 
the  assignees,  it  is  said,  in  the  first  place,  that  the  plaintiff 
may  have  paid  the  money  before  the  bankruptcy.     That  is 
a  contingency  which  the  defendant  ought  to  have  set  up  as 
his  defence,  although,  if  he  had,  it  would  not  have  shewn 
such  an  interest  in  the  plaintiff  as  would  pass  to  the  as- 
signees :  Pamham  v.  Hurst  (a).   But  if  he  had  not  paid,  he 
never  can  now  be  called  upon  to  pay,  by  reason  of  his  cer- 
tificate.   And  the  plea  does  not  state  that  the  debt  has 
been  proved  under  the  bankruptcy.   [CoUman,  J. — It  may 
still  be  proved,  notwithstanding  the  certificate.]     That  is 
mere  matter  of  conjecture.   The  defendant  should  have  set 
forth  the  true  state  of  facts;  as  it  is,  it  is  quite  uncertain  whe- 
ther the  assignees  ever  will  have  a  beneficial  interest.  Then, 
as  to  the  statement  of  the  assignment  to  the  assignees,  if 
the  argument  on  the  other  side  be  correct,  a  plea,  that  the 
commissioners  assigned  to  A.  and  B.,  would  be  suffidcDt, 
without  stating  any  trading  or  act  of  bankruptcy.    The 
want  of  one  step  in  an  entire  title  renders  the  whole  title 
bad ;  and  a  defective  title  is  bad  after  verdict,  and  there- 
fore on  general  demurrer.    With  respect  to  the  third  plea, 
the  question  is,  whether  the  covenant  declared  on  is  to  be 
qualified  by  the  proviso  and  covenant  recited  in  the  plea. 
On  the  sale  by  the  plaintiff  to  Edwards,  the  position  of  the 
property  became  altered ;  the  latter  came  in  as  a  vendee, 
not  as  a  mortgagee,  and  would  be  desirous  of  having  the 
power  of  immediate  possession,  and  the  plaintiff,  on  the 
other  hand,  would  desire  to  be  free  from  all  previous  in* 

(a)  8  M.  &  W.  743. 
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cumbrancea ;  and  Wilton  was  a  party  to  their  contract,  bj  E:teM.  chamber, 
executing  the  deed.    Now,  if  payment  of  the  monej  were    .     ^'  . 
to  be  delayed  till  1828,  Edwards  wonld  not  have  the  pro«        Tbott 
perty  he  had  contracted  to  buy,  and  the  plaintiff,  as  to  the        Smith. 
£1200,  would  remain  dependent  on  the  chance  of  Edwards's 
continuing  solvent.    But,  supposing  it  cannot  be  clearly 
made  out  firom  the  context  of  the  deeds  what  was  the  in* 
tention  of  the  parties,  the  clear  words  of  the  covenant  de- 
clared upon  ought  to  be  primarily  considered. 

Lastly,  as  to  the  formal  objections  taken  to  the  pleas;  if 
the  contract  stated  in  the  pleas  be  inconsistent  with  that 
declared  on,  there  is  no  confession  and  avoidance  of  the 
right  of  action,  and  the  form  of  tilie  demurrer  is  suflScient 
to  raise  the  question.  Nor  is  there  any  answer  as  to  the 
interest.  It  is  said,  that,  if  the  assignees  are  the  parties  to 
sue  for  the  principal,  they  are  also  the  parties  to  sue  for  the 
interest.  But  the  right  of  the  assignees  can  only  be  to  the 
extent  to  which  the  estate  of  the  bankrupt  oould  be  preju- 
diced ;  but  he,  having  obtained  his  certificate,  could  not  be 
sued  for  any  part  of  the  interest  afterwards  accruing  due, 
and  his  assignees,  therefore,  could  not  be  damnified  by  its 
non-payment.  The  assignees  could  have  no  interest,  ex* 
cept  so  far  as  he  had  made  payments,  or  there  had  been 
proofs  against  his  estate.  And  the  third  plea  clearly  con- 
tains no  answer  as  to  the  interest,  which  was  to  be  payable 
forthwith ;  and  the  question  does  not  arise  on  the  declara- 
tion, oyer  not  having  been  demanded. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

TiNBAL,  C.  J. — ^This  was  an  action  of  covenant,  on  an 
indenture  dated  the  20th  of  July,  1825,  and  made  between 
the  plaintiff  of  the  first  part,  Edwards,  the  defendant's  tes- 
tator, of  the  second  part,  and  William  Joseph  Wilton  of 
the  third  part.  The  declaration  excuses  profert  of  the  in- 
denture, stating  it  to  be  in  the  possession  of  the  defendant; 
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Exek.  Chamber,  and  tben  states,  that  the  indentare  recites  a  sale  of  certain 
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premises  by  the  plaintiff  to  Edwards  for  £1500,  out  of 
which  sum  was  to  be  deducted  £1200  and  interest,  secured 
to  Wilton ;  and  it  further  states  a  covenant  by  Edwards 
with  the  plaintiff,  to  pay  the  sum  of  £1200  and  interest  to 
Wilton,  but  without  stating  any  time  for  the  payment.  It 
then  alleges  a  breach  in  non-payment.  The  defendant 
pleaded  two  special  pleas.  In  the  first,  he  professes  to  set 
out  the  indenture  verbatim,  as  part  of  his  plea ;  by  which 
it  appears,  that  the  £1200  was  secured  to  Wilton  by  in- 
denture of  mortgage,  dated  the  12th  of  April,  1825,  con- 
taining a  proviso  for  redemption  of  the  premises,  by  pay- 
ment of  the  money  six  months  after  demand,  in  writing,  by 
Wilton,  (but  which  demand  was  not  to  be  made  till  after 
the  12th  of  April,  1828),  and  interest  half-yearly,  in  the 
meantime  ,*  and  there  is  a  covenant  by  the  plaintiff  to  pay 
to  Wilton  accordingly.  The  plea  then  states  the  bank- 
ruptcy of  the  plaintiff  in  October  1825,  and  a  conveyance, 
by  the  commissioners  of  bankruptcy,  to  certain  persons  as 
his  assignees;  and  that  the  £1200  became  due  to  Wilton, 
according  to  the  true  intent  of  the  indenture  of  the  12th  of 
April,  1825,  before  the  plaintiff  became  bankrupt.  The 
other  special  plea,  after  referring  to  the  indenture  which 
had  been  set  out  verbatim  in  the  former  plea,  sets  out  the 
proviso  and  covenant  in  the  indenture  of  the  12th  of  April, 
1825,  and  avers,  that  no  demand  in  writing  of  the  said 
sum  of  £1200,  or  of  any  interest,  has  been  made. 

To  these  pleas  there  are  special  demurrers. 

The  Court  of  Exchequer  gave  judgment  for  the  defend- 
ant, holding  that  the  covenant  of  the  defendant,  in  the  in- 
denture of  the  20th  of  July,  1825,  must  be  construed  with 
reference  to,  and  in  conjunction  with  the  proviso  and  cove- 
nant in  the  indenture  of  the  12th  of  April,  1825,  and 
must  be  taken  as  a  covenant  to  pay  six  months  after  de- 
mand in  writing,  given  after  the  12th  of  April,  1828 ;  and 
that  the  declaration,  which  states  the  covenant  generally, 
was  therefore  bad :  the  Court  supposing,  by  mistake,  that 
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profert  bad  been  made  of  tbe  indenture  of  tbe  20th  of  Bxck,  Chamber, 

1844 
Jvlj,  1825^  and  tbat  it  bad  been  set  out  on  oyer.     On  re-  '  ^ 

ference  to  tbe  record,  bowever,  it  turns  out  to  be  otber-        Taorr 

wise,  as  above  stated :  it  follows,  therefore,  tbat  tbe  de-        Smith. 

claration  is  good  upon  tbe  face  of  it,  and  tbe  reason  of  tbe 

judgment  fails. 

We  bave  now  to  see,  whether  tbe  pleas,  or  either  of 
them,  be  good,  upon  which  tbe  Court  below  gave  no 
opinion. 

In  tbe  first  place,  we  fuUj  agree  with  the  Court  of  Ex- 
chequer, as  to  the  construction  which  ought  to  be  put  up- 
on the  covenant  of  Edwards.  Tbe  indenture  of  the  20th 
of  July,  1825,  conveys  these  premises  to  Edwards,  subject 
to  tbe  mortgage  to  Wilton,  and  to  the  payment  of  the 
money  thereby  secured,  and  then  Edwards  covenants  with 
tbe  plaintiff  to  pay  the  money  to  Wilton,  without  saying 
when.  Tbat  must  necessarily  be,  when  it  should  be  due 
by  the  terms  of  the  indenture  of  mortgage  of  the  12th  of 
April,  1825;  and  as  Wilton  could  not,  by  that  indenture, 
call  for  the  money  until  after  six  months'  demand  in  writ- 
ing, so  neither  can  tbe  plaintiff  or  Edwards  compel  Wilton 
to  accept  it  until  tbe  same  period.  Such  being  tbe  true 
construction  of  tbe  covenant,  the  second  special  plea,  which 
negatives  any  demand  of  tbe  money,  is  a  sufficient  answer 
as  to  tbe  principal  sum ;  but  whether  it  be  so  or  not  as  to 
the  interest,  is  a  point  which  we  shall  consider  hereafter. 
But  it  is  said,  that  tbe  plea  sets  up  a  covenant  inconsistent 
with,  and  different  from  tbat  stated  in  tbe  declaration,  and 
therefore  amounts  to  a  plea  of  non  est  factum ;  and  cases 
are  cited  on  tbat  point :  Wcrrall  v.  Orayson^  Gregory  v. 
HartnoU,  Hill  v.  Allen,  Brind  v.  Dale,  and  Morgan  v.  Pe- 
brer.  All  these  were  actions  of  assumpsit,  and  tbe  demur- 
rer specially  pointed  out  that  tbe  pleas  amounted  to  tbe 
general  issue.  It  is  sufficient  to  say,  that  no  such  cause  of 
demurrer  is  pointed  out  in  the  present  case,  even  supposing 
tbe  covenant  stated  in  the  declaration  and  pleas  to  be 
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JBccA.  Chamber,  ioconBistent.  It  is  also  further  argued  for  the  plaintiff,  that 
the  plea  in  question  is  bad,  because  it  contains  no  answer 
as  to  the  interest  sued  for,  and  that,  being  bad  in  part,  it 
is  bad  as  to  the  whole.    The  plea  certainly  professes  to 
answer  the  whole,  and  therefore,  according  to   all  the 
authorities,  it  is  bad  on  demurrer,  if  it  be,  in  truth,  an 
answer  as  to  part  only.    Now  the  covenant  in  this  case 
is  for  payment  of  the  interest  in  the  meantime,  absolutely, 
without  any  demand  being  required  in  writing  or  other- 
wise.   It  is  plain,  therefore,  that  the  plea,  negativing  any 
demand  of  the  principal  can  be  no  answer  to  that  part  of 
the  case,  and  is  bad  altogether,  according  to  the  author- 
ities above  alluded  to,  most  of  which  are  collected  in 
Note  8  to  the  case  of  The  Earl  of  Manchester  v.  Fak  (a). 
These  objections  apply  in  some  degree,  if  not  entirely,  to 
the  first  special  plea.    That  plea,  however,  raises  another 
question,  namely,  whether  the  cause  of  action  stated  in  the 
declaration  passed  to  the  assignees  of  the  plaintiff  under 
the  commission  of  bankruptcy  issued  against  him.    A 
preliminary  objection  is,  however,  taken  in  point  of  form 
to  this  plea,  which  must  first  be  disposed  of;  namely^  that 
although  it  states  the  bankrupt's  estate  to  have   been 
conveyed  by  the  commissioners  to  certain  persons  in  trust 
for  the  creditors,  yet  it  does  not  state  such  persons  to 
have  been  chosen  assignees.    This  objection  is  not  as- 
signed as  a  cause  of  demurrer ;  and  we  therefore  think, 
that  as  the  commissioners,  under  the  6Ist  and  63rd  sec- 
tions of  6  Geo.  4,  c.  16,  are  bound  to  convey  to  the  per^ 
sons  chosen  by  the  creditors,  unless  they  disapprove  of 
them,  the  statement  in  the  plea  is  sufficient  in  the  present 
stage  of  the  proceedings,  as  we  must  presume  all  things  to 
have  been  rightly  done  by  the  commissioners.    The  re- 
maining question  is,  whether  this  cause  of  action  passed  to 
the  assignees.    The  plea  avers  that  the  money  became 
due  before  the  bankruptcy,  according  to  the  true  intent  of 

(a)  1  Saund.  28. 
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the  indenture  of  12th  of  April,  1825 ;  yet  it  appears  by  £xeA.  Chamber, 
the  same  plea,  that  the  bankraptcy  was  in  October,  1825,     ^   ^  '  ^ 
and  that  the  money  could  not  be  demanded  until  after  the        Trott 
12th  of  April,  1828.     The  time  when  the  money  was  pay-        Smith. 
able  ia  certainly  material,  and  if  the  date  of  the  plaintiff's 
bankruptcy  be  material,  then  the  plea  is  contradictory 
and  bad  upon  the  face  of  it;  but  assuming,  for  the  sake  of 
argument,  that  the  allegation  of  the  money  being  payable 
before  the  bankruptcy  is  confessed  by  the  demurrer,  the 
question  will  be,  whether  there  can  be  any  possible  in- 
terest which  could  pass  to  the  assignees.    Now  it  is  clear 
that  the  sum  to  be  recoyered  in  this  action  will  be  for  the 
benefit  of  Wilton  altogether,  and  not  for  the  benefit  of  the 
plaintiff's  creditors,  if  the  whole  be  still  due  to  Wilton,  as 
is  alleged  in  the  declaration,  and  not  denied  in  the  plea ; 
the  only  possible  way  in  which  the  assignees  could  be  in- 
terested would  be  in  order  to  repay  themselves  any  sum 
which  either  the  plaintiff  might  have  paid  to  Wilton  before 
his  bankruptcy,  or  which  they  themselves  might  have  paid 
to  Wilton  as  a  dividend,  if  he  had  proved  under  the  plain- 
tiff's commission  of  bankruptcy.     The  plea,  however,  does 
not  shew  that  any  such  payments  had  been  made;  and  as 
it  does  shew  the  relation  in  which  the  plaintiff,  Wilton,  and 
Edwards  stood  to  each  other,  with  regard  to  this  money, 
it  does  in  effect  negative  any  possibility  of  interest  in  the 
assignees,  and  there  is  no  occasion  for  the  introduction  of 
any  further  facts  on  the  part  of  the  plaintiff,  by  way  of 
replication,  as  there  was  in  most  of  the  cases  cited  at  the 
bar,  and  in  which,  from  the  statement  in  the  declaration 
and  plea,  a  prim&  facie  interest  appeared  in  the  assignees. 
For  these  reasons,  we  are  of  opinion  that  both  the  spe- 
cial pleas  are  bad,  and  that  judgment  must  be  given  for 
the  plaintiff,  upon  the  demurrers  to  them;  reversing  the 
judgment  of  the  Court  of  Exchequer. 

Judgment  for  the  plaintiff. 
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MEMORANDA. 


Exek.  of  PUas,  The  Riglit  Honoruable  IjOTAAbinger,  Lord  Chief  Baron, 
^^^'  .  died  on  the  Sth  of  April,  while  on  the  Norfolk  Circuit,  at 
Bury  St.  Edmund's.  He  was  succeeded  hj  Sir  Frederick 
Pollock,  Knt.,  her  Majestjr's  Attorney-General,  who  was 
first  called  to  the  degree  of  Serjeant-at-Law,  and  gave 
rings  with  the  motto  Audacter  et  strenui.  His  Lordship 
took  his  seat  on  the  bench  of  this  Court  on  the  second  day 
of  this  term. 

Sir  JT.  JT.  FoUett,  Knt.,  her  Majesty's  Solicitor-General, 
succeeded  to  the  vacant  office  of  Attorney-GrenenJ ;  and,  in 
the  course  of  this  term, 

Frederick  Thenger,  of  the  Inner  Temple,  Esq.,  one  of 
her  Majesty's  counsel,  was  appointed  Solicitor -C^eral, 
and  received  the  honour  of  knighthood. 
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Sxeh.  rf  Pkat, 
1844. 

KiNa  V.  Phillips.  April  16. 

xIlSSTJMFSIT  by  the  payee  against  the  maker  of  a  pro-  Antimpsit  by 
missory  note  for  £20. — Plea,  (amongst  others),  that  the  S2terrfTpro- 
defendant  made  the  said  promissory  note  in  the  declara-  pj^Jat  del 
tion  mentioned  for  the  accommodation  of  the  plaintiff,  and  fendant  made  it 

for  the  aocom~ 

without  consideration,  and  that  the  plaintiff  holds  the  same  modation  of 
without  consideration.    Beplication  thereto,  that  there  was  wiSiout*<»nfli. 
a  good  consideration  for  the  making  and  payment  of  the  ^^*'?".*  Sff 
said  promissory  note,  to  wit,  the  amount  of  the  said  pro*  holds  it  withoat 

•  ii«i  -n  •  \  ooMideratioQ. 

missory  note;  condudmg  to  the  country ;  and  issue  thereon.  RepUcatioD, 
At  the  trial,  before  Ttndal,  C.  J.,  at  the  last  assizes  for  the  f^-^^ 
county  of  Derby,  the  plaintiffs  obtained  a  verdict  on  the  ■jderation  for 

i* '  X  ^g  lYi^ipi^g  and 

above  issue,  damages,  £20.  payment  of  the 

note,  to  wit,  the 
amount  of  difl 

jBB//  now  moved  for  a  rule  to  shew  cause  why  that  ver-  ^1^"^"*^ 

diet  should  not  be  set  aside,  and  a  verdict  entered  for  the  ^^^^f  on  mo- 
tion in  arrest  of 
defendant  on  this  i^ue,  or  why  the  judgment  should  not  be  jndgment,  that 

arrested,  or  why  a  repleader  should  not  be  awarded. — ^This  wMTrofficient 
replication  does  not  raise  any  issue  on  the  material  point  t^"«of  t^« 
of  defence  disclosed  in  the  plea,  that  the  note  was  made  by 
the  defendant  for  the  accammodoHon  of  the  plaintiff.  It 
would  appear  from  the  case  of  Atkinson  v.  Davis  (a),  that 
the  proper  course  in  such  a  case  would  be  to  award  a  re- 
pleader. A  traverse  of  the  allegation  that  it  was  an  accom- 
modation note  would  have  been  a  full  answer  to  the  plea. 
But  a  bill  or  note  made  for  the  accommodation  of  the 
plaintiff  is  not  a  bill  or  note  given  without  consideration^  in 
the  strict  sense  of  the  term,  but  one  which  it  is  agreed  be- 
tween the  parties  to  it  shall  be  paid  by  the  plaintiff.  [PoU 
lock,  C.  B. — If  paid  at  all.  I  think  some  of  the  cases  de* 
fine  the  meaning  of  an  accommodation  bill  to  be,  a  bill  on 


(fl)  11  M.  &  W.  236. 

VOL.  ZII.  AAA  M.  W. 
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I^Mft.  qf  Ptem,  whicli  the  plaintiff  shall  not  be  allowed  to  sue  the  defend- 
^  ^  ^  ant.  Parke,  B. — ^It  is  a  bill  for  which  the  plaintiff  is  to 
Kurt  provide^  the  defendant  lending  his  mere  name.]  Then 
Paiwrs.  there  is  nothing  on  this  record  displacing  that  defenee. 
There  may  be  a  species  of  coBsideration,  not  legally  at- 
taching to  the  bill  or  note,  yet  existing  in  fact— *aaj  where  a 
party  may  be  paid  for  lending  his  name  to  it.  Here,  the 
r^ication  amounts  to  a  traverae  of  an  inference  of  law; 
for  all  the  rest  of  the  plea^  after  the  a?erment  of  ita  bebg 
an  accommodation  note,  is  a  legal  inference  ariang  there* 
from.  The  traverse,  therefore,  does  not  meet  the  sub- 
stantial point  of  defence.  So  long  as  the  allegation  le- 
mains  uncontradicted,  that  it  is  an  accommodation  note, 
there  is  a  repugnancy,  unleas  the  remainder  be  coBatnie<{ 
as  a  mere  legal  inference.  [Parke,  Br — ^Tbe  question  is, 
whether  the  replication  is  not  an  informal  denial  that  it  is 
an  accommedation  note,  by  alleging  that  it  is  one  which  the 
defendant  is  bound  to  pay  for  a  good  consideration.]  Sup* 
pese  it  were  found  that  money  had  been  paid  in  xespect  of 
the  transaction,  but  that  the  plaintiff  was  to  take  up  the 
note  wheu  due.  \Parke,  B. — Then  there  would  be  eon^ 
sideratipn/or  jMifyify  the  note.]  The  question  is,  whetb^ 
this  rq^lipation  sufficiently  negatives  the  duty  of  the  plain- 
tiff  to  provide  for  the  nqte. 

Pollock,  C  B.^^It  appears  to  me  that  the  replioatioa 
has  tendered  the  more  legal  issue,  namely,  whether  there 
was  or  was  not  a  good  consideration  foor  the  making  and 
payment  of  the  note;  whether  it  was  made  for  the  plains 
tiff's  accommodation  or  not,  ii  merdy  a  mercantile  mode  of 
stating  the  same  question.  An  accommodation  bill  is  d^ 
fined  to  be,  a  bill  on  which  the  drawer  has  no  right  to  sa^ 
the  acceptor*  But  if  there  was  a  consideration  for  the 
bill,  the  drawer  has  a  right  to  sue  the  acceptor  on  it. 
Therefore,  to  aver  that  there  was  a  good  consideration  for 
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a  bill  or  note,  is  substantially  the  same  as  to  aver  that  it  ^ch.  e/  Phas, 
was  not  an  accommodation  bill  or  note.  I  think,  therefore, 
no  rule  ought  to  be  granted. 

Parke,  B. — I  am  of  the  same  opinion.  The  new  rules 
require,  no  doubt,  that  the  plea  shall  not  merely  state  that 
there  was  no  consideration  for  the  bill  or  note  declared  on, 
but  shall  shew  how  it  was  without  consideration.  Here 
the  plea  begins  by  stating  that  it  was  an  accammodatum 
note.  That  is  a  mercantile  term,  the  meaning  of  which  is, 
that  it  is  a  note  for  which  the  plaintiff  is  to  provide  when 
due,  and  not  to  call  on  the  defendant  for  payment.  Then 
the  question  is,  whether  the  replication  has  not,  though 
informally,  alleged  that  this  is  not  such  a  note  as  the  plain- 
tiff was  to  provide  for  when  due,  but  one  which  the  defend- 
ant was  liable  to  be  called  upon  to  pay  when  due.  This  is 
after  verdict ;  the  question  does  not  arise  on  special  de- 
murrer, and  I  think  that,  in  substance,  this  replication  is 
m  traverse  that  it  was  an  accommodation  note,  because  it 
alleges  that  there  was  a  good  consideration  tor  the  payment 
i)t  the  note  by  the  defendant,  which  could  not  be  the  case 
if  it  were  a  note  for  which  the  plaintiff  was,  by  agreement 
with  the  defendant,  to  provide  for  when  due. 

Au>SB80N,  B. — It  seems  to  me,  that  this  issue  could  not 
be  found  for  the  plaintiff,  without  finding  that  this  was  not 
an  aecommodation  note. 

BoLFB,  B. — ^The  replication  states,  not  merely  that  there 
^as  a  consideration  fotr  the  making,  but  also  for  the  pay^ 
men/  of  the  note ;  which  could  not  be  the  case  if  it  was  an 
accommodation  note. 

Rule  refused. 


A  A  A  2 


708  CASKS   IN   THE   BXCHEQ0SR, 

Exeh,  tif  Pleast 
1844. 

"  Wynne  v.  Edwaeds. 

April  16.  Same  v.  Same. 

Two  causes  be-  xN  oue  of  the  above  actions^  the  plaintiff  had  issued  a 

pa^^^onr^^  ^^^>  ^°^  delivered  a  declaration  in  trespass  for  mesne 

trespass  for  profits ;  in  the  other,  he  had  only  issued  a  writ,  which 

mesne  profits,  r            »                             *                           if                   ^            * 

in  which  the  described  the  action  as  being  ''on  promises.''     These 

declared,  the  causes  and  all  matters  in  difference  between  the  parties 

sumprit  ^'  were,  at  this  stage,  referred  to  arbitration  by  a  judge's 

which  he  had  order,  wluch  was  afterwards  made  a  rule  of  Court    By 

only  issaed  his 

writ,  were  re-  the  Order,  the  costs  of  the  said  causes,  and  of  the  reference 

Jade's  oi!der,  <^d  award,  were  to  abide  the  event  of  the  award.    The 

Se*costo  of  the  ^^^^^^^^o"  made  an  award,  whereby,  after  reciting  the 

causes,  and  of  order  of  reference,  and  that  they  had  duly  considered  the 

and  award,  to  allegations  and  proo&  of  the  said  parties  concerning  the 

oftheawardr^  premises,  they  awarded  ''concerning  the  same  in  manner 

h^tT^*^^*  following,  that  is  to  say :  We  do  adjudge  and  determine 

after  reciting  '  that  all  further  proceedings  in  the  said  causes  shall  from 

ferenoefand'^'  heuccforth  ccasc,  and  be  no  further  prosecuted;  and  that 

duf  ^^de^  ^^^  ^^  defendant  do  and  shall,  on  or  before  the  6th  day 

the  proofs,  &c.,  of  December  next,  pay  or  cause  to  be  paid  unto  the 

concerning  the 

premises,  plaintiff  Or  his  attorney  the  sum  of  41/.  17^.  9d.,  in  fuU  of 

oen^g^e^  all  demands  in  the  said  causes."    It  did  not  appear  that 

same,  that  aU  there  wcrc  any  matters  in  difference  between  the  parties 

farther  pro-  ^                                                                           * 

ceedings  in  the  CXCCpt  those  in  the  twO  CauSCS. 

should  cease  Cowluiff,  iu  Hilary  Term,  obtained  a  rule  to  shew  cause 

tiber  w^/"'  why  the  award  should  not  be  set  aside,  on  the  grounds, 

cuted,  and  that  that  it  was  uot  final  or  certain;  that  it  exceeded  the  au- 

the  defendant 

should,  on&c,  thority  of  the  arbitrators,  in  awarding  a  stet  processus; 

plaintiff  41/.  ^^^  ^^^^  ^^  ^^  ^^^  ^^^^  ^^7  cvcut  ou  which  the  costs  of 

I7t.  9d.,in  the  Said  cause  could  be  ascertained. 

ftiU  of  all  de- 
mands  in  the 

J7«/<i,asuffiT  Ketty  and  Hayes  now  shewed  cause. — ^The  substantial 

nation  oi^^  objcctiou  to  this  award  is,  that  the  arbitrators  have  not 

causes  in  fa- 

Tonr  of  the  plaintiff. 
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detenkiined  the  causes  so  as  to  form  an  event  for  the  pur*  Sxeh.  tf  puas. 


1844. 


pose  of  the  costs.  But  how  otherwise  could  they  deter- 
mine them?  They  had  no  power  to  enter  a  verdict  or  Wynnk 
direct  a  judgment  for  the  plaintiff.  By  awarding  that  the  Edwards. 
actions  shall  be  no  further  prosecuted,  and  that  the  de* 
fendant  shall  pay  the  plaintiff  a  sum  of  money  in  fuU  of  all 
demands  in  the  actions,  the  arbitrators  have  in  effect  de- 
determined  both  in  favour  of  the  plaintiff;  and  the  law 
does  the  rest.  There  are  many  authorities  in  fiavour  of  the 
plaintiff.  In  Eardly  v.  Steer  (a)  a  cause  was  referred  after 
appearance,  and  before  plea,  together  with  all  matters  in 
difference  between  the  parties,  the  costs  of  the  cause,  and 
of  the  reference  and  award,  to  abide  the  event  of  the  award. 
It  appeared  in  evidence  before  the  arbitrators,  that  the  de- 
fendant had  a  cross  demand  against  the  plaintiff,  larger  than 
the  plaintiff  could  prove  in  the  action.  By  their  award,  they 
directed  that  the  action  should  cease,  and  be  no  further 
prosecuted ;  they  found,  that,  on  the  balance  of  accounts, 
the  sum  of  £661  was  due  from  the  plaintiff  to  the  defend- 
ant, and  adjudged  that  the  plaintiff  should  pay  that  sum 
to  the  defendant.  The  Court  held,  on  motion  to  set  aside 
the  award,  that  it  sufficiently  shewed  the  decision  of  the 
arbitrators  to  be  in  favour  of  the  defendant,  for  the  pur- 
pose of  the  costs.  Pearse  v.  Pearse  {b)  is  an  authority  to 
the  same  effect.  In  Day  v.  Bonmn  (c),  the  plaintiff  hav- 
ing issued  a  writ  in  debt  for  11/.  5^.,  before  declaration, 
the  cause,  and  all  matters  in  dispute,  were  referred  to  an 
arbitrator,  who,  by  his  award,  after  stating  that  he  had 
heard  the  proofs  and  allegations  of  the  parties  touching  the 
matters  in  difference  between  them,  awarded  ''  concerning 
the  same,''  that  the  defendant  should  pay  to  the  plaintiff 
11/.  5^.  ''in  fiill  of  all  demands  in  the  said  cause/'  and 
the  award  was  held  to  be  sufficiently  certain  and  final* 
That  case  precisely  resembles  the  present,  except  that 

(a)  2  C.  M.  &  R.  327.    (b)  9  B.  &  C.  484.    (c)  3  Ring.  N.  C.  219. 
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Bxch.  of  Pleat,  here  two  causes  are  referred.  But  it  is  plain  that  the  ar^ 
bitrators  thought  the  plaintiff  was  entitled  to  reoorer  some- 
thing in  each  of  the  actions,  and  assessed  the  damages  tit 
both  at  the  sum  mentioned  in  the  award,  for  they  awarded 
them  "  in  full  of  all  demands  in  the  said  cauaea/'  That 
expression  implies  that  there  were  demands  in  both  actions 
to  be  satisfied,  and  they  are  thus  satisfied.  An  award,  that 
certain  actions  be  discontinued,  and  each  party  pay  his 
own  costs,  is  good  and  final,  being  id  effect  an  award  of 
a  stet  processus :  Blanchard  v.  LUly  (a),  Yates  ri  Kmghi  (b)* 
[Alderson,  B. — ^In  those  cases  there  was  no  provision  t» 
making  the  costs  abide  the  event  of  the  award.] 

CowKnff,  contra. — ^The  reference  is  not  merely  of  the 
two  causes,  but  of  aU  matters  in  difierencfe  betw^n  th« 
parties.  [Parke,  B. — But  you  do  not  suggest  that  ther^ 
was  any  matter  in  difference  out  of  the  causes.]  Then 
the  arbitrators  seem  to  have  awarded  a  stet  processus  in 
the  causes,  which  would  be  bad,  as  implying  that  no  costs 
were  to  he  paid  on  either  side.  It  may  be  said  that  that 
part  of  the  award  may  be  rejected ;  but,  even  if  that  be  so^ 
the  arbitrators  have  not  clearly  ascertained  any  event  on 
which  the  costs  may  depend.  The  language  of  the  award 
is  vague  and  uncertain.  K  the  arbitrators  intended  to 
find  that  the  plaintiff  was  entitled  to  recover  in  both  ac- 
tions, why  did  they  not  say  so  in  express  terms  ?  As  it 
stands,  their  award  amounts  to  no  more  than  this,  tha^ 
taking  all  the  facts  together,  a  balance  is  due  to  the  plains 
tiff.  [Alderson,  B. —  But  no  cross  demand  or  set-off  is 
shewn:  all  that  appears  is,  that  there  are  two  actions 
brought  by  the  same  party.  Then,  if  in  one  of  those  ac- 
tions there  were  no  demand,  is  the  language  of  the  award 
such  as  a  reasonably  correct  person  would  use?]  Would 
such  a  person  use  the  word  '' demand''  with  reference  to 

(a)  0  EsBt,  497.  {h)  2  Bing.  N.  C.  277. 


ia  aetaon  of  tr^spads?  [ParA«,  d«-^TliiB  WM  trespiiM  fof  j^e)b.  ^  ^i^oi, 
mesne  ptoAta,  in  whicb  there  it  a  demand.  AUereim,  B*  ^^^' 
^^Bj  ;^oiir  conatrttction  yon  give  no  effect  to  the  plnnftl 
**€mufei/^  Tbe  defendant  cannot  be  entitled  in  eitb^  of 
the  eaneesi  nnleas  there  be  a  demand  in  one^,  and  no  de* 
mand  in  the  otheit.  So  to  oonetrne  the  award  would  be  a 
gfeat  violation  of  language.} 

Pabke^  B. — ^I  am  of  opinion  that  thia  award  is  good. 
The  question  is^  whether,  construing  the  award  by  itself, 
and  in  conjunction  with  its  recitals,  the  arbitrators  have 
sufficiently  determined  both  actions  in  favour  of  the  plain- 
tiff. If  there  had  been  one  action  only,  their  award  would 
have  been  equivalent  to  a  finding  that  there  was  a  demand 
in  that  action,  and  to  a  finding  for  the  plaintiff  therein: 
Day  v.  Barmin.  If  that  be  true  as  to  one  cause  of  actioi^ 
the  question  is,  whether  the  arbitrators  are  not,  in  like 
manner,  to  be  considered  in  this  case  as  having  decided 
both  causes  of  action  in  favour  of  the  plaintiff.  When  they 
award  ''concerning  the  premises,^'  that  is,  both  the  causes, 
and  adjudge  that  the  defendant  shall  pay  to  the  plaintiff 
a  certain  sum  ''  in  full  of  all  demands  in  the  said  causes,'' 
that  amounts  to  a  finding  that  the  plaintiff  is  entitled  to 
recover  in  respect  of  both  causes  of  action.  It  is  unneces-« 
sary  to  specify  how  much  he  is  entitled  to  recover  on  each; 
and  the  award  is  final  in  favour  of  the  plaintiff,  in  both 
of  the  actions,  which  ate  the  only  matters  in  difference  re- 
ferx^d. 

Alubrson,  B. — ^The  only  supposition  wluch  can  be  put 
on  behalf  of  the  defendant  is,  that  the  arbitrators  have  de- 
cided for  the  plaintiff  in  one  of  the  causes,  and  that  he  has 
no  demand  in  the  other.  That  would  be  a  very  erroneous 
construction  of  the  words  of  the  award,  in  which  the  arbi- 
trators adjudge  that  the  defendant  shall  pay  the  plaintiff 
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&eA.  o/FUa$,  a  Sum  of  money  in  satisfaction  of  his  demandi  in  the  said 

v^lf^lL^     causes ;  whereas,  supposing  that  the  arbitrators  intended 

Wtnnb       to  decide  that  the  plaintiff  was  entitled  to  recover  some^ 

EDWAAD8.     thing  in  each  of  the  actions,  the  construction  is  perfectly 

simple  and  natural.    Why  should  we  go  out  of  our  way  to 

put  an  unnatural  construction  on  the  words,  in  order  to 

defeat  the  award,  which  we  ought  rather  to  struggle  to 

uphold? 

BoLPE,  B.,  concurred. 

Rule  discharged. 


JprU  26.  White  v.  Shabf. 

A  cause  md  aU  JJeBT  ou  an  award. — The  declaration,  after  reciting  that, 
ferenM  i^re  '  by  a  judge's  ordcr,  a  cause  and  all  matters  in  difference 
artrftredon  oT  between  the  above  parties  were  referred  to  the  arbitration 
three  persons,    of  J.  Cook,  B.  Singlehurst,  and  J.  Haselden,  and  that  the 

the  award  of 

the  three,  or  of  award  of  the  said  arbitrators,  or  any  two  of  them,  was,  by 

^onrto^e  ^^6  order,  to  be  final,  stated,  that  the  said  J.  Cook  and  J. 

^wuii  '^^  Haselden,  being  two  of  the  said  arbitrators,  duly  made  and 

ported  on  the  published  their  award,  &c. 

made  by  aU  The  defendant  pleaded,  first,  that  the  said  J.  Cook  and 

execut^by"  '•  Haselden  did  not  duly  make  and  publish  their  award, 

two  only,  the  modo  et  form&.  The  second  plea  set  out  the  award  in  h»c 

third  having  .  ,  *" 

reftisedtosign  verba.    After  reciting  the  order,  as  stated  in  the  declar- 

quMtodtodo  ation,  it  proceeded  thus: — ''Now  know  ye,  that  we,  the 

SaTthe'ward  ^^^  ^'  Cook,  R.  Singkhttrst,  and  J.  Haselden,  having  taken 

was  good  as  upou  oursclves  the  burthen  of  the  said  reference,  &c.,  do 

two.  It  snp.  make  and  publish  our  award  of  and  concerning  all  the  mat** 

S*wMch"it  WM  ^6"  referred  to  us,  as  follows,''  &c. 

«o  suted.  At  the  trial,  before  Rolfe,  B.,  at  the  last  Liverpool  as- 
sizes,  the  award,  when  produced,  appeared  to  be  in  the 
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terma  stated  in  the  plea,  but  it  was  signed  by  two  of  the  BM^.ofPUoi, 
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arbitrators  only,  C!ook  and  Hazleden;  it  being  proved,  that 
Singlehurst  had  refused  to  sign  it,  when  requested  to  do  White 
so.  It  was  thereupon  objected  for  the  defendant,  first,  Shjjlp. 
that  the  first  issue  was  not  supported ;  secondly,  that  the 
award  was  bad,  as  falsely  purporting  to  be  the  award  of  the 
three.  The  learned  Judge  overruled  the  objections,  and  a 
verdict  was  taken  for  the  plaintifi^,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit. 

Cowling  now  moved  accordingly. — In  the  first  place,  the 
first  issue  was  not  proved,  for  the  award  produced  in  evi^ 
dence  purported,  in  the  body  of  it,  to  be  the  award  of  the 
three  arbitrators,  and  not  of  the  two,  as  alleged  in  the  de- 
claration. Secondly,  the  award  is  bad.  The  powers  given  to 
arbitrators  are  to  be  strictly  pursued.  Here,  it  was  shewn 
that  the  third  arbitrator  had  expressly  refused  to  sign  the 
award ;  the  other  two,  therefore,  had  no  authority  to  use 
his  name  as  a  party  to  it.  The  case  of  TTiomas  v.  Harrcp  (a) 
is  precisely  in  point.  It  is  reported  in  these  terms : — ''  It 
was  provided,  in  an  agreement  of  reference,  that  the  award 
should  be  made  by  four  persons,  or  any  three  of  them ;  an 
award  was  prepared,  purporting  to  be  the  award  of  the  four 
referees ;  but  it  was  executed  by  three  of  them  only.  The 
yice-Chancellor  held,  that  it  was  no  good  award;  that  it 
was  not  the  award  of  the  four  referees,  because  it  was 
signed  by  three  of  them  only ;  and  that  it  was  not  a  good 
award  of  those  three,  because  it  professed  to  be  the  award 
of  all  the  four  referees.^'  That  case  is  treated  as  an  author- 
ity by  all  the  text  writers  on  this  subject.  IRolfe,  B.— 
Suppose  a  reference  to  be  made  to  A.,  and  he  says  in  his 
award,  ''I  and  B.,  the  attorney  for  the  plaintifi^,  award'* 
such  and  such  things;  would  that  be  a  bad  award?]  No; 
because  that  statement  would  be  immaterial ;  but  here,  any 

(a)  1  Sim.  &  Stu.  524. 
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Exeh,  rf  Pleats  a  rule  was  obtained  calling  upon  the  plaintiff  to  shew 
^^*  .     cause  why  the  case  should  not  be  struck  out  of  the  paper, 
and  why  plaintiff  should  not  accept  the  pleas  lastly  de- 
livered ;  against  which 

Montagu  Chambers  now  shewed  cause. — ^The  order  to 
amend  the  declaration  did  not  give  the  defendant  any 
leave  to  plead  de  novo :  he  was  not,  therefore,  entitled  to 
do  so  until  he  had  got  rid  of  his  demurrer.  [Parke,  B. — 
The  plaintiff,  by  amending  and  paying  the  costs  of  the 
demurrer,  which  were  accepted  by  the  defendant,  has 
admitted  that  his  declaration  was  defective  as  pointed  out 
by  the  demurrer,  which  has  therefore,  by  the  amendment, 
become  useless.  PoUock,  C.  B. — ^The  defendant  gets  the 
costs  of  the  demurrer,  which  he  ought  not  to  have,  if  it  is 
to  stand  with  the  amended  declaration.  The  payment  of 
those  costs  is  an  admission  on  the  part  of  the  plaintiff,  that 
after  the  amendment  the  demurrer  would  become  useless.] 
It  appears  from  the  text  books,  that  it  is  contrary  to  the 
practice  of  this  Court,  that  a  defendant  shall  plead  de  novo 
after  an  amendment,  unless  the  order  to  amend  expressly 
gives  him  leave  to  do  so;  although,  in  the  Queen's  Bench 
and  Common  Pleas,  a  different  rule  is  understood  to  pre- 
vail. It  is  thus  stated  in  Lush's  Practice,  p.  887: — *'  By 
a  long  course  of  practice  in  the  Queen's  Bench,  an  amend- 
ment after  plea  entitles  the  defendant,  in  all  cases^  to  alter 
his  plea,  or  plead  de  novo,  and  to  have  two  days  for  that 
purpose,  exclusive  of  the  day  of  amendment.  And  by  a 
rule  in  the  Common  Pleas  (a),  it  is  ordered,  *  that  the  de« 
fendant  shall  have  two  days,  exclusive  of  the  day  on  which 
the  amendment  shall  be  actually  made,  to  alter  his  plea, 
or  plead  de  novo,  unless  otherwise  ordered  by  the  Court  or 
the  judge  granting  leave  for  the  amendment.  There  is 
no  such  role  in  the  Exchequer,  consequently  to  entitle  the 

(a)  E.  T.,  1  WiU.  4,  r.  2. 
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party  to  alter  his  plea  and  plead  de  novo^  it  must  be  so  ex-  Sxeh.  0/  Pieah 


pressed  in  the  order/'  [Itolfej  B. — ^What  is  the  meaning 
of  withdrawing  the  demurrer?  Why  should  you  put  the 
defendant's  attorney  to  the  trouble  of  going  to  the  office 
of  the  plaintiff's  attorney^  to  take  back  a  document  which 
has  become  mere  waste  paper?]  Such  has  always  been 
the  course.  The  modern  practice  of  delivering  pleadings 
to  the  attorney  of  the  opposite  party,  instead  of  filing  them 
with  the  officer  of  the  Courts  cannot  affect  the  rules  of 
practice  relating  to  them.  Before  that  alteration^  the  de- 
murrer and  plea  would  have  stood  together  on  the  files  of 
the  Courts  if  the  former  were  not  first  withdrawn. — [He 
referred  also  to  Sellouts  Practice^  Vol.  2,  p.  454.] 

Montague  Smith,  in  support  of  the  rule,  was  stopped  by 
the  Court. 

Pollock,  C.  B. — The  Court  are  of  opinion  that  this 
rule  ought  to  be  made  absolute;  and  the  foundation  of  our 
judgment  is,  that  the  payment  and  acceptance  of  the  costs 
of  the  demurrer  are  to  be  considered  as  equivalent  to  an 
actual  withdrawal  of  the  demurrer.  The  Master  certifies 
to  us,  that  such  is  the  modem  practice ;  and  it  is  so  rea- 
sonable a  one,  that  we  ought  not  to  change  it,  in  order  to 
go  back  to  what  is  said  to  have  prevailed  in  ancient  times. 
However,  as  there  has  not  hitherto  been  any  express  deci- 
sion on  this  point,  and  as  the  practice,  as  laid  down  in  the 
books,  is  somewhat  obscure,  and  the  parties  may  have  been 
misled  thereby,  the  rule  will  be  absolute  without  costs. 

Paekb,  B. — ^When  the  distinction  is  adverted  to,  it  will 
be  found,  that  what  Mr.  Lush  states  is  quite  right  as  a 
general  rule ;  and,  I  think,  the  practice  which  he  mentions 
as  prevailing  in  this  Court  is  better  than  that  which  pre- 
vaib  in  the  Queen's  Bench  and  Common  Pleas ;  because!, 
in  most  of  the  amendments  which  are  made  in  declarations. 
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Efek,  •/  piea^  it  18  quite  ttQnecessaiy  to  delay  the  proceedings  bj  plead- 
^^^'  ing  de  nova  Bat  where  there  hfis  been  a  demunrer  to  the 
declarationi  and  the  plaintiff  amends  on  payment  of  the 
eosts  of  the  demurrer^  and  those  costs  are  received  by  the 
defendant,  that  is  eqaivalent  to  a  vithdrawal  of  the  dei- 
mnrrer^  which  has  become  useless  by  the  amendment,  and 
Bueh  a  case  does  not  come  within  the  rule  mentioned  hy 
Mr.  Lush.  Under  such  drcumstanoes,  the  defendant  ii 
entitled  to  time  to  plead  to  the  amended  declaration. 

Aldbbson,  B» — ^There  is  an  obvious  distinction  in  princi- 
plcj  in  this  respeet,  between  the  case  of  a  demurrer  and  of  a 
plea:  the  former  cannot  stand  with  the  amended  dedanb- 
tion,  but  the  latter  may.  In  any  similar  case  hereafter, 
the  rule  will  be  absolute  with  costs. 

BoLFB,  B.,  concurred. 

Rule  absolute,  without  costs. 


^oy  !•         BiCKBTTs  and  Another,  Executors  of  William  Llotd, 

deceased,  v.  Wbaveb. 

The  executor  of  vOYENANT^-Thc  declaration  stated,  that  heretofore, 
fife  1^7  tZ  to  wit,  on  &c.,  in  the  lifetime  of  William  Lloyd,  deceased, 
Wb'oVa «.  "**  ^®^^y  ^  ^^^*  ^J  ^^  indenture  made  between  the 
Teoant  to  re-      said  W.  Lloyd  and  Betty  his  wife,  of  the  first  part,  A 

Duff  ooDnnitted 

by  the  leasee  of  Stalkrd  of  the  Bccoud  part,  and  the  defendant  and  one  /• 

hia  lifetime,"^  Bates  of  the  third  part,  a  certain  messuage  and  lands  werf 

rilg?di^  demised  by  the  said  William  Uoyd  and  Betty  his  wife, 

tohiapenonai  to  the  said  A.  Stalliurd,  to  hold  the  same  for  the  term  of 

eitate. 

one  whole  year,  if  the  sfdd  Betty  diould  so  long  li?^,  ap4 
^er  the  9xpiration  of  the  said  t^ja  of  one  year,  iroo 


SASTSI^   TD^Jf,   7  VICT*  719 

year  to  year,  so  long  as  both  parties  should  agree  as  to  the  ^ck,  rf  puom, 
rent;  that  the  said  A.  Stallard  thereby  covenanted  with  the  -  m^  m 
said  W.  Lloyd  and  Betty  his  wife,  amongst  other  things, 
io  keep  and  leave  in  repair  the  said  messuage  and  pre* 
znises ;  the  defendant  and  the  said  J.  Bates  also  covenant* 
ed  with  them,  the  said  William  Lloyd  and  Betty  his  wife, 
that  in  case  he  the  said  A.  Stallard,  his  executors,  jcc, 
fhould  be  guilty  of  a  breach  of  any  of  the  covenants  in  the 
4aid  indenture  mentioned,  on  his  and  their  part  to  be  ob- 
served and  performed,  he  the  defendant  should  and  would, 
on  demand,  pay  and  discharge  all  costs,  charges,  and  e%r 
penses  that  should  or  might  accrue  by  reason  of  such  de- 
faults, and  should  and  would,  in  all  respects,  be  liable  as 
though  he,  the  defendant,  were  the  real  and  bonft  fide  te« 
nant  of  the  said»premises.  The  dedaration  then  averred, 
that  Stallard  entered  upon  the  premises,  and  that  the  said 
Betty  died  in  the  lifetime  of  the  said  William  Lloyd;  that 
the  said  A.  Stallard  did  not  keep  the  said  premises  in  rci* 
pair  during  the  said  term,  and  by  means  thereof  the  said 
]|[a)emises,  in  the  lifetime  of  the  said  William  Lloyd,  sus- 
tained damage  to  the  amount  of  £200,  and  that  the  said 
William  Lloyd  had,  by  reason  of  such  defaults,  incurred 
liability  to  great  costs,  charges^  and  expenses,  of  all  which 
premises  the  defendant  had  notiee,  and  was  requested  to 
pay  the  same.    Breach,  non-payment  thereot 

Flea,  that,  before  the  said  demise  in  the  declaration  men- 
tioned, the  said  William  Lloyd  and  Betty  lus  wife  were 
jieised  in  their  demesne  as  of  freehold,  in  right  of  the  said 
Betty,  for  the  term  of  her  natural  life,  in  the  said  mes* 
auage  and  lands ;  and  that  they  the  said  William  liloyd  and 
Setty  his  wife  had  not  any  further  or  other  interest  in  the 
aaid  demised  premises;  and  that  the  said  William  Lloyd 
was  not  in  his  lifetime  put  to,  nor  did  he  incur  liability  to, 
the  said  costs,  charges,  and  expenses  in  the  declaration 
mentioned,  or  any  part  thereof. 

Special  demurrer,  assigning  for  causes  (inter  alia),  that 
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£xek.  of  Pkat,  the  plea  confessed  a  breach  of  the  several  covenants  set 
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forth  in  the  declaration^  without  shewing  any  answer  to 
or  excuse  for  committing  them :  That  the  plea  gave  the 
go-by  to  that  branch  of  the  covenant,  by  which  the  defend- 
ant stipulated  for  his  individual  liability  in  all  respects  as 
if  he  were  himself  the  real  and  bonft  fide  tenant :  That  the 
plea  did  not  answer  the  declaration  even  to  the  extent  of 
nominal  damages;  and  that  it  was  consistent  with  every 
allegation  contained  in  the  plea,  that  the  personal  estate 
of  William  Lloyd  had  sustained  damage  by  the  alleged  and 
admitted  breaches  of  covenant. — Joinder  in  demurrer. 

Barstow,  in  support  of  the  demurrer. — It  will  probably 
be  contended,  on  the  part  of  the  defendant,  that  the  decla- 
ration is  bad  in  substance,  on  the  groundHhat  the  executor 
of  a  tenant  for  life  cannot  sue  for  a  breach  of  a  covenant 
committed  in  the  lifetime  of  the  testator.    To  that  objec- 
tion the  case  of  Raymond  v.  FUch  (a)  seems  to  furnish  a 
sufficient  answer;   where  it  was  held,  that   an  executor 
might  sue  the  lessee  of  his  testator  for  a  breach  of  a  cove- 
nant not  to  fell  trees,  committed  in  the  testator's  lifetime. 
In  this  lease  there  is  a  separate  and  distinct  engagement 
by  the  defendant  to  pay  the  charges  and  expenses  occa- 
sioned by  the  non-repair  of  the  premises  on  demand,  not 
merely  as  a  surety  for  the  tenant,  but  as  if  he,  the  defend- 
ant, were  himself  the  real  and  bonft  fide  tenant.     He  is  in 
all  respects  to  be  liable  as  tenant.    But  even  supposing  be 
were  liable  only  as  surety,  still  he  is  within  the  terms  of 
the  declaration;  for  the  testator's  estate  has  sustained 
damage  by  the  premises  being  out  of  repair,  and  by  the 
liability  of  the  tenant  for  Ufe  to  charges  in  consequence 
thereof.    The  plea  is  also  bad,  inasmuch  as  it  leaves  un* 
touched  one  part  of  the  complaint  in  the  declaration, 
namely,  the  deterioration  of  the  premises  by  the  non- 

(a)  2  C,  M.  &  R.  688. 
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repair,  and  only  professes  to  meet  the  breach  as  to  the  Exch.qf  Pleat, 
charges  and  expenses.  v '  ^ 

RlCKETTS 

J.  Henderson,  control. — ^No  privity  of  contract  or  interest  weavbr. 
exists  between  the  present  plaintiff  and  the  defendant. 
The  interest  of  the  testator  was  in  right  of  his  wife  only, 
and  determined  on  her  death :  so  also  did  the  term  of  the 
tenant :  and  the  liability  of  the  defendant  is  collateral  only. 
It  does  not  follow  that  upon  every  default  of  the  tenant  to 
perform  the  covenants,  his  surety  is  liable.  It  is  not  like 
the  case  of  a  covenant  by  the  surety  that  the  tenant  shall 
perform  the  covenants.  A  literal  construction  of  this 
covenant  would  impose  upon  the  defendant  that  which  it 
is  impossible  for  him  to  d3— namely,  personally  to  per- 
form the  covenant  for  repair.  The  defendant  never  could 
repair  the  premises,  because  he  would  have  no  right  to 
enter  for  that  purpose.  To  construe  the  covenant  as  the 
plaintiff  contends,  would  involve  an. absurdity;  viz.  that 
A.  having  covenanted  to  do  certain  things,  B.,  without 
having  the  power,  should  do  so  also.  [Parke,  B. — He  must 
take  care  they  are  done.  It  is  no  answer  to  a  positive 
contract  to  do  a  thing,  that  you  cannot  do  it.  Alder-- 
son,  B. — What  is  there  to  shew  that  the  defendant  did  not 
himself  occupy  the  premises?]  By  the  contract,  the  exclu- 
sive right  to  the  possession  is  in  another  person.  [Parke,  B. 
— ^What  follows,  but  that  he  cannot  personally  perform  the 
covenant  ?  then  if  he  cannot,  he  must  pay  the  amount  of 
the  injury.  It  is  like  the  case  of  a  guarantie;  if  the 
party  do  not  perform  his  contract,  the  guarantor,  who 
cannot  personally  do  the  act,  must  pay  for  him.]  The 
words  "  on  demand ''  precede  both  branches  of  the  cove- 
nant, and  may  be  applied  to  both.  That  construction  will 
give  a  reasonable  effect  to  every  part  of  it.  [Pollock,  C.  B. 
— It  cannot  mean  that  the  defendant  should  on  demand 
be  liable.    Then  there  is  the  unqualified  covenant,  that 

TOL.  XII.  B  B  B  M.  W. 
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Sxtk.  qfPtea$,  the  defendant  shall  be  liable  in  all  respects  as  if  he  were 
^®**-        the  tenant.] 

But  whether  the  covenant  be  direct  or  collateral^  it  is 
not  one  on  which  the  executors  can  sue.  They  have  no 
interest  in  the  covenants  of  their  testator,  who  was  only 
tenant  for  life  of  the  premises.  The  case  of  Kingdon  v. 
NoitU  (a)  is  in  point.  There  the  defendant  had  conveyed 
certain  premises  in  fee  to  the  plaintiff's  testator,  with  whom 
he  covenanted  that  he  was  seised  in  fee^  and  had  a  good 
right  to  convey:  and  it  was  held  that  the  plaintiff,  as  exe« 
cutrix,  could  not  sue  for  breaches  of  that  covenant,  without 
shewing  some  special  damage  to  the  testator  in  his  lifetime, 
or  that  the  plaintiff  claimed  some  interest  in  the  premises. 
The  mere  existence  of  a  covenant  with  the  testator  does 
not  pre-suppose  the  right  of  the  executor  to  sue  upon  it ; 
there  must  Ke  some  contract  which  may  enure  to  the  be- 
nefit of  the  testator.  Here  the  plea  expressly  denies  any 
damage  to  the  estate  in  the  lifetime  of  the  testator.  [Parke, 
B. — All  the  authorities  were  considered,  and  this  question 
was  determined  in  the  case  of  Raymond  v.  Fitch,  which  is 
an  authority  expressly  in  point.]  But  here  it  does  not 
appear,  either  expressly  or  by  necessary  implication,  that 
the  personal  estate  is  diminished,  or  that  the  liability  was 
incurred  in  the  lifetime  of  the  wife ;  it  might  have  been 
after  the  determination  of  the  estate  to  which  the  covenant 
of  the  surety  applies.  [Parke,  B. — Surely  the  lessor  is 
entitled  to  have  the  covenant  performed.  Could  he  not  sue 
for  the  breach  of  the  covenant  to  repair  in  his  lifetime, 
without  any  injury  to  the  personal  estate  at  all?  if  he  could, 
why  should  not  his  executor  ?  The  case  is  within  the  prin** 
dple  of  Raymond  v.  FUch.'\  That  was  the  case  of  a  tenant 
in  fee*  simple.  [Parke,  B. — ^Nothing  turns  on  that  dis- 
tinction; inasmuch  as  the  tenant  for  life  could  himself  sue 

(a)  1  M.  &  SeL  355. 
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for  a  breach  of  covenant  in  his  lifetime^  why  may  not  hia  Bseh,tifPi0a»r 


executor  ?  The  breach  of  covenant  imports  a  damage.] 
Where  it  appears  that  the  injury  is  to  the  realty^  and  it  is 
a  covenant  real^  a  personal  damage  must  be  shewn,  to  en- 
title the  executor  to  sue.  Wherever  the  heir  can  have  an 
action,  the  executor  cannot ;  here,  if  the  lessor  had  not  been 
tenant  for  life  only,  the  heir  would  have  had  an  action ;  and 
the  liability  is  only  to  the  same  extent  as  if  he  had  been 
tenant  in  fee-simple. 

Pollock,  C.  B. — I  think  this  case  must  be  governed  by 
that  of  Raymond  v.  Fitch^  and  that,  after  the  decision  in 
that  case,  it  is  impossible  to  say,  that  this  action  is  not 
maintainable.  My  Brother  Parke  there  cited  Marly  v.  PoU 
kill  (a),  as  shewing  that  an  executor  was  entitled  to  sue  for 
a  breach  of  covenant  to  repair,  in  the  lifetime  of  the  tes- 
tator. That  case  was  endeavoured  to  be  distinguished  by 
Sir  William  Folleti^  on  the  ground  that  there  there  was  a 
covenant  to  repair ;  so  that  it  was  admitted,  that  in  the  case 
of  a  covenant  to  repair,  broken  in  the  lifetime  of  the  lessor, 
an  action  could  be  maintained  by  the  executor.  I  think, 
therefore,  that  the  case  of  Raymond  v.  Fitch  is  a  direct 
i&uthority,  and  that  our  judgment  must  be  for  the  plain- 
tiffs. 

Parke,  B. — I  am  of  the  same  opinion.  If  the  action 
can  be  maintained  on  that  part  of  the  covenant  which 
states  that  the  defendant  shall  be  liable  as  if  he  were  him- 
self the  tenant,  the  plea  is  bad ;  because  it  does  not  answer 
that  part,  but  only  the  other  branch  of  it,  as  to  the  pay- 
ment of  the  expenses  incurred  by  the  testator.  The  ques- 
tion, therefore,  is  reduced  to  this,  whether  an  executor  can 
sue  for  the  breach  of  a  covenant  to  repair  in  the  lifetime 
of  the  lessor,  who  was  tenant  for  life,  without  averring  spe- 
cial damage.    On  that  point,  Raymond  v.  Fitch,  in  which 

(a)  2  Ventr.  56. 
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Bxch,  qfPl^M,  all  the  cases  were  considered^  is  an  authority  directly  in 
pointy  and  ought  not  to  be  shaken.  The  result  of  that 
case  is^  that  unless  it  be  a  covenant  in  which  the  heir 
alone  can  sue  (according  to  Kingdon  v.  Not  tie  and  King  v. 
Jones  (a)  )  for  a  breach  of  the  covenant  in  the  lifetime  of 
the  lessor,  the  executor  can  sue,  unless  it  be  a  mere  per- 
sonal contract,  in  which  the  rule  applies  that  actio  perso- 
nalis moritur  cum  person^.  The  breach  of  covenant  is  the 
damage ;  if  the  executor  be  not  the  proper  person  to  sue, 
the  action  cannot  be  brought  by  any  one. 


Alderson,  B.5  and  Bolfe^  B.,  concurred. 

Judgment  for  the  plaintiffs. 

(a)  6  Taont.  518;    1  Manh.107. 


May  1. 

Dedaration  on 
a  charter-party 
stated,  that  it 
was  agreed 
thereby  that  the 


Rae  V.  Hackett. 

Assumpsit  on  a  charter-party.  — The  declaration 
stated,  that,  by  articles  of  agreement  made  between  the 
plaintiff  and  the  defendant,  owner  of  the  ship  Emma,  it 
ship  shoaldsidi  was  agreed  that  the  ship  should  sail  and  proceed  in  ballast 
safe  and  con*e.  to  a  sa/e  and  convenient  port,  near  to  Cape  Town,  and  there 
to^CaS  To^!^  ^^^^  *  ^^^  ^^S^  ^^  merchandize,  and  therewith  proceed  to 
and  there  load    Cork  or  Falmouth;  and  the  plaintiff  agreed  to  load  the 

a  nill  cargo, 

&c.;  and  the  Said  vcsscI  with  the  said  cargo,  and  to  pay  freight  for  the 
to  load  ^yn-  s<u°^6  to  the  defendant,  &c.  The  declaration  then  averred, 
said'ca*  *^  .  that  although  the  plaintiff  was  ready  and  willing  to  appoint 
to  pay  freight,    and  put  ou  board  the  ship  a  fit  and  proper  person  as  super- 

thongh  the 

plaintiff  was  ready  and  willing  to  appoint  and  pat  on  board  a  proper  person  as  supercargo,  who 
would  have  indicated  to  the  master  a  safe  and  conYcnient  port  near  Cape  Town  for  receiving  on 
board  the  cargo,  the  defendant  would  not  permit  the  ship  to  proceed  in  ballast  on  the  voyage : — 
Held,  bad  on  general  demurrer,  for  not  arerring  that  the  plaintiff  gave  notice  to  the  defimdant  of 
a  safe  and  convenient  port,  &c.,  or  anything  equivalent  in  law  to  such  notice ;  for  that  it  was  the 
duty  of  the  charterer  to  sdiect  the  port,  and  give  notice  of  it  to  the  owner  before  the  commence- 
ment of  the  voyage. 
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cargo^  to  take  care  of  the  merchandize  to  be  loaded  on  &w*.qf  Pfc«t, 
board  the  said  ship,  to  indicate  and  make  known,  and  which  ^ 

supercargo  would  have  indicated  and  made  known,  to  the         Ra« 
master  of  the  ship,  a  safe  and  convenient  port  near  Cape      Hacutt. 
Town  for  receiving  on  board  such  cargo  of  merchandize,  yet 
the  defendant  did  not  nor  would  suffer  or  permit  the  said 
ship  to  proceed  in  ballast  on  the  said  intended  voyage,  &c. 

Gteneral  demurrer,  and  joinder. 

The  principal  point  stated  for  argument  by  the  defend- 
ant was,  that  the  declaration  was  defective  and  bad,  in 
omitting  to  state,  either  that  the  plaintiff  gave  notice  to 
the  defendant  of  a  safe  and  convenient  port  near  Cape 
Town,  to  which  the  ship  was  to  proceed,  oranything  equi- 
valent in  law  to  such  notice. 

Crowder,  in  support  of  the  demurrer. — ^The  question  in 
this  case  is,  whether  it  is  not  a  condition  precedent  to  the 
right  of  action  on  this  charter-party,  that  the  charterer 
should  have  indicated  a  safe  and  convenient  port  to  which 
the  ship  might  proceed  to  take  in  her  cargo,  and  whether 
what  is  averred  in  this  declaration,  as  to  the  appointment 
of  a  supercargo,  is  sufficient.  It  is  submitted  that  it  is 
not.  It  is  of  the  utmost  importance  that  the  owner  of  the 
vessel  should  know,  before  the  commencement  of  the  voy- 
age, whither  she  is  going.  The  plaintiff  does  not  state  that 
he  gave  him  that  information ;  he  avers,  indeed,  that  he 
did  something  else  instead,  but  he  does  not  state  that  that 
was  assented  to  by  the  defendant.  If  he  had  alleged  that 
it  was  agreed  between  the  parties  that  the  indication  of  a 
port  by  the  supercargo  should  be  sufficient,  that  might 
have  entitled  him  to  sue ;  but  the  charter-party  does  not 
provide  for  that.  There  is  no  provision  for  the  maintenance 
of  a  supercargo.  That  which,  by  the  charter-party,  is  a 
condition  precedent  to  the  defendant's  liability  is  not  aver- 
red. IParke,  B. — ^The  only  question  is,  whether  the  owner 
may  not  be  bound  to  go  to  a  safe  port  selected  by  himself.] 
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B€ch,o/Piia9,  The  selection  of  the  merchandize  must  be  by  the  shipper; 
1844 

-     and  so  the  plaintiff  has  considered  it  in  firaming  his  deda- 

^^«        ration. 


Haoxbit. 


TomKnson,  contriL — ^If  the  defendant  was  boand  to  go 
to  a  safe  port  selected  by  himself,  the  plaintiff  is  entitled 
to  recover :  but  it  must  be  admitted  that  the  contract  was 
not  so  understood  by  either  party,  but  that  the  plaintiff 
had  the  option  of  naming  the  port.  It  is  submitted,  how- 
ever, that,  from  the  whole  of  the  charter-party,  it  appears 
that  the  plaintiff  was  to  go  out,  and  have  the  control  of  the 
cargo ;  and  if  so,  that  the  averment  as  to  the  supercargo 
would  be  sufficient.  The  charter-party  does  not  name  or 
allude  to  any  agents  of  the  plaintiff  at  the  port  near  Cape 
Town.  The  plaintiff  personally  undertakes  to  load  the 
vessel  with  a  cargo.  On  the  other  hand,  agents  of  the 
plaintiff  at  London  and  Liverpool  are  expressly  named  for 
the  return  cargo.  There  is  no  allegation  that  the  defend- 
ant asked  the  plaintiff  to  name  a  port:  and  there  are 
many  things  to  be  done  which  must  be  done  either  by  the 
charterer  himself  or  by  a  surpercargo.  The  calling  for 
orders  rather  imports  the  latter. 

Pollock,  C.  B. — I  think  this  is  a  perfectly  clear  case. 
Calling  to  our  assistance  our  knowledge  of  mercantile  mat- 
ters, it  seems  to  me  that  the  port  to  which  the  vessel  was 
to  proceed  was  to  be  selected  by  the  charterer,  and  not  by 
the  owner.  It  is  admitted,  that  it  is  either  to  be  named 
by  him,  or  that  he  is  to  send  somebody  with  the  vessel  to 
name  it.  But  if  it  was  to  be  the  latter,  there  should  have 
been  a  stipulation  to  that  effect  in  the  charter-party. 

Parke,  B. — ^My  only  doubt  arose  from  the  omission  of 
the  charter-party  to  state  whether  the  option  of  selecting 
the  port  was  to  be  with  the  charterer  or  the  owner.  But, 
looking  at  the  whole  of  it,  I  think  the  port  was  to  be  se- 
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lected  by  the  plaintiff,  the  charterer;  therefore  it  should  Baeeh.ifPUm, 


either  have  been  named  before  the  ship  sailed,  or  there 
should  have  been  an  express  stipulation  for  its  being 
named  afterwards.  So,  if  it  was  intended  that  a  super^ 
cargo  should  go  for  that  purpose,  there  should  have  been 
an  express  stipulation  to  that  effect.  In  the  absence  of 
any  such  agreement,  the  charterer  is  the  party  to  select 
the  port.  The  declaration,  therefore,  is  bad  for  want  of  an 
averment  that  he  selected  a  safe  port,  and  gave  notice 
thereof  to  the  defendant. 

Alderson,  B. — ^I  am  of  the  same  opinion.  It  is  clear 
that  the  charterer  is  the  person  to  name  the  port,  because 
he  is  to  provide  the  cargo.  How  could  he  provide  a  cargo 
firom  all  the  places  which  the  other  party  might  choose  to 
goto? 

BoLFB,  B.,  concurred. 

Judgment  for  the  defendant. 


1844. 


Dei 


Patne  i;.  Bubkiboe.  Mo/y  1. 

daration  stated  a  demise  by  the  plaintiff  By  a 
if  a  messuage  and  premises  for  the  term  mj^j^ 
of  twenty-one  years,  at  the  yearly  rent  of  £100,  and  al-  ^^ 


SBT.— The  declaration  stated  a  demise  by  the  plaintiff  By  a  local  act, 

to  the  defendant  of  a  messuage  and  premises  for  the  term  miMionen  ap- 

Dted  there- 
J  were  an- 

leged  as  a  breach  the  non-payment  of  half  a  year's  rent,      thoriicd  to 

pave  aoQ 

Plea,  as  to  the  residue  of  the  sum  of  £50,  (after  a  plea  of  flag  footwaji, 
payment  into  Court  as  to  parcel),  that  the  said  demised  hereof  were  to 
premises  were,  and  still  are  within  the  town  of  Leamington,  ^jjjjj^j^ 
in  the  county  of  Warwick,  and  within  the  limits  of  a  cer-  copiers  of  the 

hooaei  next  ad- 
joining ;  in  default  whereof,  they  were  to  he  reoovered  hy  distren.  Another  clanae  empowered 
the  tenant  to  deduct  the  coats  so  paid  by  him  out  of  his  rent  x—Htld,  that  this  charge  was  within 
the  terms  of  a  oorenant  in  a  lease  subsequently  made,  whereby  the  tenant  covenanted  to  pay  all 
taxes,  rates,  duties,  levies,  assessments,  and  payments  whatever,  which  were,  or  during  tm  term 
might  be  rated,  leiM,  assessed,  or  imposed  on  the  premisea. 


728  CASES   IN   THE    EXCHEQUER^ 

Bjeck.  qfPieoi,  tain  Rct  of  Parliament  (stating  it)  for  paving  and  flagging 
the  streets^  &€.  of  the  said  town ;  that  the  commissioners 
appointed  under  the  said  act  of  Parliament  paved^  flagged, 
&c.  the  footways  adjoining  to  the  said  demised  premises, 
and  required  the  defendant,  as  the  occupier  thereof,  pnr- 
suant  to  the  said  act,  to  pay  the  costs  and  chaises  thereof; 
that  such  costs  and  charges  amounted  to  a  lai^  sum  of 
money,  exceeding  the  said  residue  of  the  said  sum  ofi650; 
that  the  defendant  paid  to  the  said  commissioners  the  said 
sum  of  money,  and,  in  pursuance  of  the  said  act,  retained 
the  said  residue  of  the  said  sum  of  JE50  out  of  the  said  ar- 
rears of  rent  in  the  declaration  mentioned. 

Replication,  that  the  plaintiff  demised  the  said  premises 
to  the  defendant  under  a  written  indenture  of  demise,  for 
the  term  of  twenty-one  years,  at  the  rent  of  £100,  payable 
half-yearly,  free  and  clear  of  and  from  all  manner  of  par- 
liamentary, parochial,  and  other  taxes,  rates,  assessments, 
deductions,  or  abatements  whatsoever;  that  by  the  said 
indenture  the  defendant  covenanted  to  pay  the  said  rent 
without  any  deduction  or  abatement  whatsoever,  and  that 
he  the  defendant  should  and  would,  at  all  times  during  the 
said  term,  pay  and  discharge  all  taxes,  rates,  duties,  levies, 
assessments,  and  payments  whatsoever,  which  then  were 
or  during  the  said  term  might  be  rated,  levied,  assessed, 
or  imposed  upon,  or  payable  in  respect  of,  the  said  mes- 
suage and  premises  so  demised  to  him  as  aforesaid. 

General  demurrer,  and  joinder. 

Tlie  point  stated  for  argument  by  the  defendant  was, 
that  the  money  alleged  in  the  plea  to  have  been  paid  to 
the  commissioners  was  not  a  tax,  rate,  assessment,  deduc* 
tion,  or  abatement,  within  the  meaning  of  the  indenture 
set  out  in  the  replication. 

Erie,  in  support  of  the  demurrer. — ^The  question  in  this 
case  depends  on  the  construction  to  be  put  upon  certain 
of  the  provisions  of  the  local  act  for  the  improvement  of  the 
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town  of  Leamington,  6  Geo.  4,  c.  cxxxiii.  The  33rd  section  iSRrc*.  qfPUa$, 
of  that  act  provides,  that  the  commissioners  appointed  under 
the  act  may  pave  and  flag  the  footways  within  the  town, 
and  that  the  costs  and  expenses  of  such  paving  and  flagging 
shall  be  paid  and  be  payable  by  the  tenants  or  occupiers  of 
the  houses  next  adjoining  which  such  paving  and  flagging 
shall  be  made,  and  that,  in  default  of  such  payment,  the 
same  shall  and  may  be  levied  upon  such  tenant  or  occupier 
by  distress.  Then  the  35th  section  enacts,  that  it  shall  and 
may  be  lawful  for  such  tenant  or  occupier,  who  shall  have 
paid  to  the  commissioners  the  expenses  of  such  paving, 
fla^ng,  &c.,  to  deduct  out  of  his  rent  the  charges  and 
expenses  which  he  shall  have  so  paid.  This  is  a  charge  for 
the  permanent  improvement  of  the  premises,  from  which 
the  landlord  is  to  derive  a  benefit,  and  is  therefore  payable 
by  him.  It  ought  not,  therefore,  to  be  included  within 
the  ''  parliamentary,  parochial,  or  other  taxes,  rates,  assess- 
ments, deductions,  or  abatements,''  from  which,  by  the 
terms  of  the  lease,  the  landlord  is  to  be  exempt  during  the 
term.  It  is  a  debt  due  to  the  commissioners  from  the 
landlord,  for  which  the  act  of  Parliament  gives  them  a 
summary  remedy  by  taking  his  rent. 

Gale,  contrk,  was  stopped  by  the  Court. 

Pollock,  C.  B* — This  appears  to  me  to  be  a  very  clear 
case.  The  language  of  the  defendant's  covenant  leaves  no 
doubt :  it  is  that  the  tenant  "  shall  and  will  well  and  truly 
pay  and  discharge  all  taxes,  rates,  duties,  levies,  assessments, 
and  payments  whatsoever,  which  now  are,  or  during  the  said 
term  shall  or  may  be  rated,  levied,  assessed,  or  imposed 
upon,  or  payable  in  respect  of,  the  said  messuage  and  pre- 
mises." This  covenant  was  entered  into  since  the  passing 
of  the  local  act ;  although,  even  if  it  had  been  made  before, 
I  think  it  must  have  operated  in  the  same  manner.  It 
cannot  be  doubted  that  the  charge  in  question  is  an  assess- 
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Mseh.  of  Pleas,  ment  or  payment^  which^  according  to  the  terms  of  his 


1844, 


contract^  is  to  be  borne  hj  the  tenant.    Mr.  Erk  urges, 
Patns       that  by  the  act  of  Parliament  this  burthen  is  cast  upon  the 

V, 

BvBUDos.  owner  of  the  premises ;  and  so  no  doubt  it  is ;  but  the 
same  may  be  said  of  sewers'  rates^  the  payment  of  which, 
nevertheless,  by  the  covenants  of  a  lease,  may  be  thrown 
upon  the  tenant.  Our  judgment  must  therefore  be  for 
the  plaintiff. 

Parke,  B. — I  am  of  the  same  opinion.  The  words  of 
the  covenant  must  be  construed  according  to  their  natural 
and  ordinary  sense,  and  it  seems  to  me  that  they  are  too 
strong  to  be  got  over. 

Aluerson,  B. — I  entirely  agree.  If  the  parties  had 
been  desirous  of  imposing  this  particular  burthen  on  the 
tenant,  I  do  not  see  what  other  terms  they  could  have  used 
than  those  which  are  contained  in  this  lease. 

BoLFS,  B.,  concurred. 

Judgment  for  the  plaintiff. 


April  27.  May  t;.  Tarn  and  Eight  Others. 

Hie  Master  u  IN  this  casc,  which  was  an  action  for  a  malicious  prose- 

^  tazation'of  cutiou  by  indictment,  the  plaintiff  not  having  duly  pro* 

oTJhOTt-^iMld'  ^^^^^^  ^  *™^  *^'  giving  a  peremptory  undertaking,  the 

writers'  notes  defendants  obtained  a  rule  absolute  for  judgment  as  in  ca^e 

them,  by  the  of  a  nousuit.    On  the  taxation  of  costs,  it  appeared  that 

col^d  ttiAt  three  briefs,  each  accompanied  by  a  copy  of  a  short-hand 

they  were  ne-  writer's  uotes  of  the  evidence  on  the  trial  of  the  indictment, 

cesaary,  but  is 

to  exercise  his  had  been  delivered  to  the  counsel  for  some  of  the  defend- 

isTSie  matter^  ^Jits;  and  the  Master,  on  a  certificate  of  counsel  that  the 

taking  the  cer- 
tificate into 
consideration,  together  with  the  other  huoUi 
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latter  were  necessary,  considered  himself  bound  to  allow  B^h.  o/pieat, 
the  costs  of  them,  and  included  them  accordingly  in  his  - 

allocatur.     A  summons  for  a  review  of  the  taxation  was  Mat 

heard  before  Alderson,  B.,  who  referred  the   matter  to        Tarn. 
the  Court:   and  a  rule  having  been   obtained  accord- 

Erkj  Whateley,  Byles,  Serjt.,  Gray,  and  Wilde  now  ap- 
peared to  shew  cause  for  the  defendants. 

Hwnfrey,  in  support  of  the  rule,  insisted  that  the  costs 
allowed  were  unreasonable,  and  referred  to  a  case  of  Stew- 
art V.  Steele  (a),  where  the  Court  of  Common  Pleas  held, 
that  the  Master  had  exercised  a  proper  discretion  in  allow- 
ing three  briefs  to  counsel,  and  one  copy  only  of  the  short- 
hand writer's  notes  of  a  former  trial. 

Parke,  B. — ^We  think  the  Master  was  in  error  in  con- 
sidering himself  to  be  bound  by  the  certificate  of  counsel, 
and  that  the  taxation  must  therefore  be  reviewed.  He 
ought  to  have  exercised  his  own  discretion  on  the  mat- 
ter. Cases  may  well  be  conceived,  in  which  the  evidence 
given  on  a  former  trial  would  be  so  important  that  each  of 
the  counsel  ought  to  be  supplied  with  a  copy  of  it :  on  the 
other  hand,  there  may  be  cases  in  which  one  copy,  for  the 
purpose  of  reference,  would  be  quite  sufficient  The  Mas- 
ter ought  to  exercise  his  discretion  upon  the  whole  case ;  it 
is  impossible  to  lay  down  any  rule  of  general  application  as 
to  charges  of  this  kind.  The  case  of  Stewart  v.  Steele  does 
not  profess  to  do  so. 

Alberson,  B. — ^The  Master  may  properly  take  that  case 
into  his  consideration,  and  also  the  certificate  of  counsel : 
but  we  cannot  hold  that  he  is  bound  by  the  certificate ;  he 

(fl)  11  Law  J.,  N.  S.,  C.  P.,  155. 
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Bieh.  of  Pleat,  must  exercisp  his  discretion  upon  the  whole  matter.  There 

^   ^^^*  .  may,  possibly,  he  parts  of  the  short-hand  notes  which  may 

Mat  be  SO  important  that  a  copy  for  each  counsel  may  be  pro- 

Tarn.  perly  allowed,  while  of  other  parts  one  would  be  sufficient. 

RoLFE,  B.,  concurred. 

Rule  absolute. 


In  Trinity  Term,  the  Master  reported  to  the  Court,  that 
he  had  exercised  his  judgment  on  the  matter,  and  had  al- 
lowed the  three  copies :  and  the  Court,  holding  that  it  was 
a  question  for  his  discretion,  with  which,  when  it  had  been 
exercised,  they  would  not  interfere,  confirmed  the  report, 
and  directed  that  the  plaintiff  should  pay  the  defendants' 
costs  of  the  rule. 


j^^y^  Sharp  v.  Ashby. 

There  b  no  i-  HIS  was  an  action  on  a  bill  of  exchange,  in  which  the 

S^^i^s'mu.  defendant  pleaded  seyeral  special  pleas,  and  served  a  notice 

tcr,  on  *"«2o"  on  the  plaintiff  to  produce  certain  proceedings  in  Chancery. 

allow  the  cosu  The  plaintiff,  in  consequence,  came  to  trial  prepared  with 

only,  eioept  many  witnesses,  and  much  documentary  evidence,  and  de- 

tSnlttuaSBrof  ^^^^''^^  briefs  to  three  counsel;  but,  at  the  trial,  he  closed 

witnesses  were  his  Case  after  the  examination  of  two  witnesses,  and  obtained 

ezsmined ;  it  is 

r  for  his  a  verdict.  On  the  taxation  of  costs,  the  Master  allowed  the 


aUtt«circum-    plaintiff  the  costs  of  two  briefs  only,  considering  himself 
stances  of  the     bound  by  a  supposed  general  rule  not  to  allow  costs  for 

more  than  two  counsel,  except  in  cases  where  ten  witnesses 

at  least  were  examined  on  the  trial. 

Erie  having  obtained  a  rule  nisi  for  a  review  of  the  taxa- 
tion in  this  respect. 
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Humfrey  shewed  cause^  and  contended,  that  the  rule  on  Exeh,  ^fPieoM^ 


which  the  Master  had  proceeded  was  one  well  established, 
and  constantly  acted  on,  being  founded  on  the  obvious  and 
reasonable  ground,  that  it  was  in  the  examination  of  wit- 
nesses only  that  any  division  of  labour  could  take  place 
amongst  the  counsel ;  that  it  was  equally  the  duty  of  each 
of  the  counsel  employed  to  make  himself  acquainted  with 
the  evidence,  whatever  might  be  its  nature ;  and  therefore, 
the  setting  forth  even  of  a  considerable  mass  of  document- 
ary evidence  could  be  no  sufiScient  reason  for  employing 
extra  counsel. 

ErlCj  contrit,  insisted  that  the  number  of  the  witnesses 
could  be  no  proper  measure  of  the  labour  cast  upon  the 
counsel  in  the  cause,  and  that,  in  a  case  of  complication  and 
difficulty,  the  plaintiff  might  well  be  allowed,  on  taxation, 
the  costs  of  fees  to  three  counsel :  Morris  v.  Hunt  (a). 

Per  Curiam. — The  rule  must  be  absolute.  The  Master 
must  exercise  his  discretion  as  to  these  costs.  No  doubt 
the  number  of  witnesses  must  form  a  very  material  ingre- 
dient in  his  consideration,  and  indeed  the  principal  one ; 
because  it  certainly  is  in  the  examination  of  witnesses  that 
a  division  of  the  labour  amongst  counsel  is  most  likely 
to  occur ;  but  he  is  not  bound  by  any  such  general  rule  as 
has  been  supposed.  It  is  easy  to  suppose  a  very  trivial  case 
with  a  great  number  of  witnesses,  and  a  very  difficult  and 
heavy  one  with  but  a  few.  The  Master  will  reconsider  the 
matter,  and  take  all  the  circumstances  into  his  considera- 
tion. 

Rule  absolute. 

(a)  1  Cbit.  R.  544. 
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EsDAiLE  and  Others  v.  Lund. 

1  HIS  was  a  scire  facias^  commenced  by  the  plaintiffii,  at 
titutoeB^o^f  a'  ^  trustees  of  the  London  and  Westminster  Bank^  against  the 
banking  com-     defendant,  one  of  the  shareholders  in  the  Yorkshire  Agri- 

panji  the  plain-  '  ^ 

tiffs  haTing  ob-  cultural  and  Commercial  Banking  Company,  on  a  jndg* 

tained  a  rule 

for  a  soeciai  mont  upou  a  warrant  of  attorney  given  to  the  pluntiffs  by 
m^  them^un^  *^®  pubHc  officer  of  the  latter  company,  for  the  sum  of 
SS^lte'urt  *  ^S^'OOO.  The  venue  was  laid  in  London.  The  plaintift 
any  who  mirht  having  obtained  a  rule  for  a  special  jury,  the  defendant 
in  the  banking  applied  for  and  obtained  a  rule,  calling  upon  the  plaintiffs 
company.  ^  ^^^^  cause  *'  why  they  should  not  fiirnish  to  the  de- 

fendant, or  his  agent,  a  list  of  the  names  and  residences  of 
the  shareholders  of  the  London  and  Westminster  Bank,  in 
order  that  such  shareholders  might  not  be  nominated  as 
special  jurymen  to  try  this  cause';  or  why  the  rule  obtained 
by  the  plaintiffs  for  a  special  jury  should  not  be  discharged, 
and  that  in  the  meantime  proceedings  should  be  stayed.'' 
Against  this  rule 

Butt  now  shewed  cause,  and  objected  to  the  application 
as  being  without  precedent;  and  produced  an  affidavit, 
stating  that  the  plaintiffs'  attorn^  had  ofifiered  to  under- 
take to  strike  off  all  names  of  shareholders  firom  the  list  of 
the  jury  at  the  time  of  nomination.  He  was  now  willing 
that  the  rule  should  be  discharged  on  those  terms,  but 
contended  that  he  was  entitled,  under  the  circumstances, 
to  the  costs  of  the  rule. 

FUzherbert,  contrk,  urged,  that,  although  the  application 
was  of  the  first  impression,  it  was  one  which  was  quite 
reasonable,  under  the  circumstances  of  the  case,  and  that 
the  defendant  was  entitled  to  have  the  security  of  a  rule 
of  Court  to  compel  the  plaintiffs  to  accede  to  reasonable 
terms.     He  offered  to  consent  to  the  discharging  of  the 
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rale,  on  the  plaintiffs  undertaking  that  the  defendant  B»ek.qfPiHu, 
should  be  at  liberty,  at  the  trial,  to  challenge  any  special  - 

juror  on  the  ground  of  his  being  a  shareholder  in  the  Lon-       Eboailb 
don  and  Westminster  Bank.  Luno. 

Pollock,  C.  B. — I  confess  I  think  this  is  a  very  rea- 
sonable application:  it  may  be  true  that  it  is  a  novel  one, 
but  it  is  also  comparatively  new  to  have  a  power  given  by 
act  of  Parliament  to  a  public  company  to  sue  in  the  name 
of  its  trustees  or  public  officer.  There  is  no  ground  for 
calling  upon  the  defendant  to  pay  the  costs  of  the  applica- 
tion. The  better  course,  however,  will  be  that  the  rule 
should  be  discharged,  on  the  terms  of  the  plaintiffs  un- 
dertaking to  strike  out  of  the  list  of  the  jury  any  who  may 
be  shareholders  in  the  bank. 

Parks,  B. — It  will  be  more  favourable  for  the  defendant, 
instead  of  having  the  right  of  challenging  the  special  jurors, 
to  have  the  plaintiffs'  undertaking  to  strike  out  of  the  list 
of  forty-eight  any  who  may  be  shareholders,  with  an  agree- 
ment that  the  sheriff  shall  name  any  other  persons,  not 
being  shareholders,  to  make  up  the  number  of  forty- 
eight.- 

Aldsrson,  B.,  and  Rolfs,  B.,  concurred. 

Rule  discharged  accordingly. 
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April  17.  Simpson  v.  Sbadt. 

In  debt  to  re-     1  HIS  was  an  action  of  debt,  to  recover  the  penalty  of 

cover  a  penalty 

nnder  the  Ma.  £50  from  the  defendant,  for  hliving  acted  as  councillor  of 
Ration  Act,  ^^^  borough  of  Lichfield,  whilst  he  was  disqualified,  con- 
c  *6  Ac^'del     ^^^^  *^  *^®  ^^^^  section  of  the  Municipal  Corporation 

ciarmtionstat^,  Act,  5  &  6  Will.  4,  C.  76. 

at  the  time  of         The  declaration  stated,  that  whereas,  before  and  at  the 

^ dcfendaS^'  *^°^®  ^^  *^®  Committing  of  the  offence  thereinafter  men- 

®^*™?^®  V     tioned,  the  city  of  Lichfield  was  a  borough,  named  in  sche- 

the  borough  of   dulc  A.  in  the  5  &  6  Will.  4,  c.  76,  and  the  defendant  then 

that,  before  and  claimed  to  be  a  councillor  of  the  borough,  and  to  use  and 

uSmie^ir^    exercise  the  office  of  councillor  of  the  said  borough.    And 

ffuaiifiedtohold  whereas,  before  and  at  the  time,  &c.,  the  defendant  had 

the  office  of 

conndUor,  bj    bccome  and  was  disqualified  to  hold  the  office  of  councillor 

and^ter^t  of  ^^  ^^^  ^^^  borough,  according  to  the  said  act,  to  wit,  by 
"^teact  idS^  having  a  share  and  interest  of  and  in  a  certain  contract 
the  conndi  of  with  the  council  of  the  said  borough,  to  wit,  an  [indent- 
rough,  to  wit,  ure  dated  the  20th  of  May,  1841,  made  between  the 
StedSrSoth  ^^JOT,  &c.  of  Lichfield  of  the  one  part,  and  one  John 
^h^*b'  thc^'  Robinson  of  the  other  part,  whereby  the  mayor  ficc.,  de- 
mayor,  &c.,  mised  to  John  Robinson  a  certain  mill  for  seven  years 
J.  R.  a  certain  from  the  25th  of  March,  1841,  at  the  rent  of  JE125.  And 
TOTB^ftom^Sic  *^®  defendant,  before  and  at  the  time  of  the  committing  of 
25th  March,      ^^g  g^id  offcuce,  had  become  and  was  interested  in  the  said 

1841 ;  and  the  ' 

defendant,  be- 
fore and  at  the  time  of  committing  the  said  offence,  had  become  and  was  intererted  In  tiie  said 
lease ;  jet  the  defendant,  not  regarding,  &c.,  after  he  had  become  so  disqualified  as  aforesaid, 
to  wit,  on  the  14th  of  Febmary,  1842,  acted  as  coandllor  of  the  said  borough : — Held,  on 
motion  in  arrest  of  judgment,  first,  that,  although  the  53rd  section  of  the  act  enacts  that  no  ac- 
tion shall  be  brought  except  by  a  hurgen  of  the  borough,  it  was  not  necessary  to  state  in  the 
declaration  that  the  pUdntifT  was  a  burgess  of  the  borough. 

HMf  secondly,  that  it  sufficiently  appeared  from  the  declaration,  both  that  the  defendant 
acted  as  a  councillor,  and  that  the  corporation  were  interested  in  the  lease  at  the  time  of  the  of- 
fence.   

The  28th  section  of  5  &  6  Will.  4,  c.  76,  disqualifies  from  holding  the  office  of  councillor  any 
one  who  "  by  himself  or  his  partners''  shall  haye  any  share  or  interest  in  any  contract  or  em- 
ployment wi&.  by,  or  on  behalf  of  the  council.  A  lease  having  been  granted  by  the  mayor  &c., 
of  the  borough  to  J.  R.,  who  was  a  trustee  for  the  defendant : — HM,  that  the  defendant  waa 
liable  to  the  penalty  imposed  by  the  53rd  section  of  the  act,  on  any  one  acting  as  a  coundUor 
after  he  has  become  disqualified. 
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lease^  and  in  the  preraiaes  thereby  demised;  yet  the  de«  Sxth^f^puaat 
fendantj  not  regarding  the  said  statute^  nor  fearing  the 
penalty  therein  containecl,  after  the  passing  of  the  said  actj 
and  after  he  had  become  so  disqualified  as  aforesaid,  and 
within  three  calendar  months  before  the  commencement 
of  this  suitj  to  wit,  on  the  14th  of  February,  1842,  acted 
as  councillor  of  the  said  borough,  and  voted  as  such  coun- 
cillor at  a  meeting  of  the  council  of  the  said  borough,  then 
duly  holden  according  to  the  said  act,  contrary  to  the  pro- 
vision of  the  said  act,  whereby  he  became  liable  to  pay 
the  sum  of  £50,  &e. 

At  the  trial,  before  Pai^e,  B.,  at  the  last  Assizes  for  the 
county  of  Sta£ford,  it  appeared  that  the  lease  in  ques- 
tion, which  was  granted  by  the  corporation  of  Lichfield 
to  Robinson,  was  executed  by  him  but  not  by  the  defend- 
ant, but  that  the  defendant  had  an  interest  in  it  ,*  and  it 
was  thereupon  objected  for  the  defendant,  that  the  case 
did  not  fall  within  the  38th  section  of  the  5  &  6  Will.  4, 
c.  76,  which  disqualifies  firom  holding  the  office  of  coun- 
cillor any  one  who  by  MiMe^cr  MspartnerB  shall  have  any 
share  or  interest  in  any  contract,  or  employment  with,  by, 
or  on  behalf  of  such  council.  The  learned  Judge,  however, 
told  the  jury  that  in  his  opinion  the  defendant  was  liable, 
if  Bobinson  was  a  trustee  for  him.  The  jury  thereupon 
found  a  verdict  for  the  plaintiff  for  j£50,  the  amount  of  the 
penalty  imposed  by  the  63rd  section  of  the  act  upon  any 
party  who  acts  as  a  councillor  after  he  shall  have  become 
disqualified. 

F.  V.  Lee  now  moved  in  arrest  of  judgment,  on  the 
ground  that  the  declaration  was  insufficient,  or  why  a  non- 
suit should  not  be  entered,  pursuant  to  leave  reserved.  The 
first  objection  is  to  the  declaration,  that  it  is  not  stated  in 
it  that  the  plaintiff  is  a  burgess  of  the  borough  of  Lichfield. 
The  63rd  section  of  6  &  6  Will.  4,  c.  76,  imposes  a  penalty 
of  j£50  upon  any  party  who  shall  act  as  councillor  after 

c  c  c  2 
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Sjeeh.  qf  Pleat,  he  shall  have  become  disqualified^  to  be  recovered  by  any 
person  who  will  sue  for  the  same  within  three  months; 
but  then  in  the  same  section  follows  a  proviso^  *'  that  no 
such  action  shall  be  brought  except  by  a  burgess  of  snob 
borough;  nor  unless  the  burgess  bringing  the  same  shall^ 
within  fourteen  days  after  the  commission  of  the  offence, 
have  served  a  notice  in  writing  personally  upon  the  party 
committing  such  offence^  of  his  intention  to  bring  such  ac- 
tion/'   The  law  as  to  exceptions  and  provisoes  is  quoted  by 
Parke,  B.,  in  ThibauU  v.  Gibson  (a),  from  Mr.  Serjeant  WU- 
liams^s  note  to  Sanders^s  case  {b) :  that, ''  whenever  a  statute 
inflicts  a  penalty  for  an  offence  created  by  it,  but  there  is 
an  exception  in  the  enacting  clause  of  persons  under  parti- 
cular circumstances,  it  is  necessaiy  to  state  in  the  informa- 
tion, that  the  defendant  is  not  within  any  of  the  excep- 
tions/'    "  But  where  the  exemption  is  contained  in  a  pro- 
viso in  a  subsequent  section  or  act  of  Parliament,  it  is 
matter  of  defence ;  and  therefore  it  is  not  necessary  to  state 
in  such  conviction  that  the  defendant  is  not  within  such 
proviso/'    Now  here  the  proviso  must  be  considered  as 
forming  part  and  parcel  of  the  enacting  clause,  and  the 
whole  must  be  read  as  if  it  were  stated  expressly  that  the 
penalty  should  be  recoverable  by  any  burgess  that  would 
sue  for  the  same.     The  plaintiff  ought,  therefore,  to  have 
averred  that  he  was  a  burgess,  in  order  to  entitle  himself 
to  maintain  the  action.     \Bjo\fey  B. — If  that  construction 
be  correct,  and  such  an  ayerment  be  necessary,  it  will  fol- 
low that  the  plaintiff  ought  also  to  state  in  his  declaration 
that  he  has  given  the  fourteen  days'  notice  required  by  the 
proviso.]     Secondly,  the  declaration  only  states  that  the 
defendant  claimed  to  be  councillor,  whereas  it  ought  dis- 
tinctly to  have  alleged  that  he  acted  as  such,  inasmuch  as 
the  penalty  is  imposed  only  on  such  as  act  as  councillors. 
Thirdly,  it  does  not  appear  that  the  defendant  was  interested 

(a)  12  M.  &  W.  95.  {h)  1  Saund.  262  b,  n  1. 
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by  Mmseffor  his  partners  in  the  lease  in  question^  within  B:feh.qfPiea», 
the  meaning  of  the  28th  section^  as  he  did  not  himself  '  ^ 

execute  the  lease,  [Parke,  B. — ^I  was  of  opinion  at  the  Simpson 
trials  and  I  still  thinks  that  the  defendant  is  liable,  if  Robin-  Rbadt. 
son  executed  the  lease  as  his  trustee.]  The  fourth  objection 
is,  that  it  ought  to  have  been  alleged  that  the  defendant  had, 
at  the  time  of  the  committing  of  the  o£fence,  an  interest  in 
the  lease.  But  it  is  consistent  with  this  declaration,  that,  on 
the  20th  of  May,  1840,  the  corporation  had  an  interest  in 
the  lease,  but  that  in  February  1842,  when  the  o£fence  is 
alleged  to  have  been  committed,  they  had  parted  with  their 
interest,  or  it  had  determined,  and  if  so,  no  offence  could  be 
committed.  [Alderson^  B. — The  declaration  states  a  con- 
tract, which  must  be  presumed  to  continue  until  the  con- 
trary is  shewn.  Parke,  B. — The  averment  in  the  declara- 
tion, that  the  defendant  was  disqualified  by  having  a  share 
in  the  contract  with  the  council,  would  not  be  true  if  the 
interest  of  the  corporation  had  determined.  It  is,  there- 
fore, sufficiently  averred  that  the  interest  continued  in  the 
corporation  at  the  time  the  offence  was  committed.] 

Pollock,  C.  B. — ^We  think  that  none  of  these  objections 
furnishes  any  ground  for  a  rule.  First,  it  is  not  necessary 
to  state  in  the  declaration  that  the  plaintiff  was  a  burgess  of 
the  borough  of  Lichfield — that  is  a  mere  matter  of  evidence. 
Secondly,  I  think  it  appears  sufficiently  from  the  declara- 
tion that  the  defendant  did  act  as  councillor  of  the  borough. 
And  I  think,  also,  that,  if  Robinson  was  a  trustee  for  the  de« 
fendant,  it  is  the  same  as  if  the  defendant  had  entered  into 
the  lease  in  his  own  name.  I  also  think  it  sufficiently  ap- 
pears that  the  corporation  of  Lichfield  were  interested  in 
the  lease  at  the  time  the  offence  was  committed. 

Parke,  B. — ^I  am  of  the  same  opinion.  With  respect  to 
the  first  point,  the  latter  part  of  the  53rd  section  comes  by 
way  of  proviso,  though,  in  truth,  it  amounts  to  an  excep- 
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right,  title,  interest,  or  claim  in,  to,  out  of,  or  upon  any 
lands  &c. ;  viz.  for  and  in  respect  of  the  princgHU  or  anfy 
deed,  inairwneni,  or  writing,  whereby  the  lands  or  other 
things  sold  shall  be  granted  &c.,  or  otherwise  conveyed  to 
or  vested  in  the  purchaser,''  &c.  Now,  here,  this  is  the  only 
instrument  or  writing  by  which  these  coals  are  vested  in 
the  defendants. — He  cited  WUmot  v.  WiUanwn  (a),  and 
Bex  V.  The  Inhabitants  of  RidgweU[b). 

Parks,  B. — ^I  am  of  opinion  that  the  instrument  in 
question  does  not  come  within  the  clause  in  the  Stamp 
Act  that  has  been  referred  to,  inasmuch  as  it  passed  no 
interest  in  the  coals.  It  cannot  be  said  that  the  coals  are 
either  granted,  leased,  assigned,  or  transferred,  or  other- 
wise conveyed  to  or  vested  in  the  purchaser,  by  this  instru- 
ment. No  part  of  the  freehold  could  pass  without  a  regular 
conveyance  under  seal. 

Aldbrson,  B. — It  must  be  a  conveyance  whereby  the 
thing  sold  is  vested  in  the  purchaser— tho^e  are  the  words 
used  in  the  act.  It  is  impossible  to  say  here  that  the 
coals  were  vested  in  the  defendants  as  purchasers. 

Pollock,  C.  B.,  and  Bolf«,  B.  concurred. 

Rule  refused. 

(a)  6  B.  &  Cr.  506.  (6)  6  B.  &  Cr.  666. 
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Charles  v.  Brankeb  and  Others.  v^  13^ 

A.SSUMPSIT. — ^The  declaration  contained  a  special  count  A  decUntion 

for  breach  of  contract^  in  refusing  to  allow  the  plaintiff  to  contained  a 

complete  certain  works^  according  to  the  terms  of  .an  agree-  f^^^^^f 

ment  with  the  defendants^  who  were  alleged  to  be  partners  *?°^Jf^^ 

in  an  iron  company.    There  were  also  indebitatus  counts  defendanti  as 

for  work^  labour,  and  materials^  money  paid,  and  money  Sbo  lemia' 

due  on  an  account  stated.  ^tu***To  the 

To  the  first  count  the  defendants  pleaded  non  assumpse*-  fint  ooont  the 

.  defendanti 

runt,  and  also  several  special  pleas.    To  the  indebitatus  pleaded  non 
counts,  they  pleaded  (with  other  pleas)  non  assumpserunt  ^^^ndeU- 
except  as  to  j65,  parcel  &c.,  and  as  to  the  said  sum  of  j65,  *■*"  ^^^^ . 

^  '  ^  '  '    npn  assumpnt, 

payment  of  that  amount  into  Court,  and  no  damages  ultra,  except  aato;^5, 
At  the  trial  before  Monk,  J.,  at  the  last  assizes  for  the  and  as  to  that 
county  of  Glamorgan,  the  plaintiff  attempted  to  prove  that  Sto*Court,^d 
he  had  made  the  contract  in  question  with  the  defendants,  "P  damages 

^  ,  uHni—Held, 

who  carried  on  business  in  co-partnership  under  the  style  that  the  pay- 
and  firm  of  the  Ysterly  Fora  Iron  Company;  but,  although  i^to  Coiut^^^ 
he  proved  the  giving  of  the  order  for  the  work,  he  failed  to  "^^^^  ^" 
prove  the  partnership,  and  a  verdict  was  found  for  the  de-  counts  was  no 

*^  ,  admission  of 

fendants  on  the  first  issue,  and  for  the  plaintiff  on  the  other  the  partnership 
issues,  leave  being  reserved  to  the  plaintiff  to  move  to  enter  firS^i^t.  ^ 
a  verdict  on  the  first  issue. 

ChiUon  now  moved  accordingly. — ^The  payment  of  money 
into  Court  by  the  defendants  jointly  admitted  that  a  part- 
nership existed  between  them,  as  alleged  in  the  declaration. 
In  Ravenscrofi  v.  Wise  (a),  it  was  held,  that,  in  an  action  of 
indebitatus  assumpsit  against  several  on  an  alleged  joint 
contract,  the  four  defendants,  having  paid  money  into  Court 
jointiy,  were  precluded  from  setting  up  that  one  of  them 
was  not  a  party  to  the  contract.    [Alderion,  B. — The  judg- 

(a)  1  C,  M.  &  R.  203. 


744  CA«B8  IN   VHV  VZCHSQirBB, 

Bgth.f^PUm,  ment  in  that  case  proceeded  on  the  gronnd  that  it  ap- 


1844. 


peared  that  there  was^  in  point  of  fact^  only  one  contract; 
CHAMLsa  and  that  the  payment  of  money  into  Court,  therefore,  ad- 
B&ANKn.  mitted  the  defendants  to  be  parties  to  that  contract. 
That,  however,  iros  not  a  correct  application  of  a  trae 
principle.  After  Kmgham  v.  RMn$  (a),  the  case  of  Jtamw- 
trafi  y.  Wise  must  be  considered  as  virtually  overruled.] 
The  plaintiff  charges  these  defendants  as  persons  trading 
together  tinder  the  firm  of  the  Ysterly  Fora  Iron  Company, 
and  has  nothing  to  do  with  them  in  any  other  capacity;  and 
they  pay  the  sum  of  £&  into  Court  in  answer  to  this  action 
so  brought  against  them  jointly.  This  is  stronger  than  the 
case  oiBavmscroft  v.  Wise.  \Bolfe^  B. — It  does  not  i^ 
pear  on  this  record  that  there  was  but  one  contract.]  By 
payment  of  money  into  Court,  the  defendants  admit  some 
contract  between  the  plaintiff  and  them,  under  which  th^ 
are  jointly  liable ;  and  if  the  plaintiff  can  shew  by  evidence 
that  there  was  in  fiEU)t  only  one  contract,  they  are  jointly 
liable  upon  it.  [Parifee,  B. — How  do  you  make  that  out 
by  evidence?  You  do  not  shew  that  the  money  was  paid 
into  Court  on  the  contract  you  proved.] 

Pollock,  C.  B. — ^The  question  in  this  case  is,  whether 
the  payment  of  money  into  Court  under  the  indebitatus 
counts  is  an  admission  of  a  partnership  existing  between 
the  defendants,  as  alleged  in  the  declaration.  The  case  of 
Ravenscrcfi  v.  Wise  certainly  established,  for  a  time,  that 
it  was  an  admission  of  the  contract  as  alleged  in  the  de- 
claration. Before  that  case  the  law  was  different,  and  I 
certainly  always  considered  it  a  matter  upon  which  there 
could  be  no  doubt.  The  subject  was  fully  discussed  in  iiSfi$r- 
ham  V.  Robins,  where  it  was  said  that  Ravenscroft  v.  Wise 
must  be  considered  as  overruled ;  and  the  point  is  now  quite 
settled  by  Stapktm  v.  Nowett. 

(a)  6M.&W.94. 
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Aldbbbon^  B. — ^This  qnestion  has  been  completely  set-  Exeh.^PUmi^ 
sd  by  Kingham  ▼.  Ao&tiv  and  StapleUm  \ 

Pabke,  B.^  and  Bolfb,  B.^  concurred. 


tied  by  Kingham  ▼.  R<Mn8  and  SiapkUm  r.  Nowell.  ^^^' 


Bnle  reftised. 


Lbabotd  v.  Robinson.  AprU  19. 

IbOYER  for  goods.    Pleas,  not  guilty,  and  not  posses-  'Rie  plaintiff,  a 

-  ,  .  -  manafactorer, 

sed,  and  issnes  tnereon.  haying  oon- 

At  the  trial,  before  CoUnum,  J.,  at  the  last  Liverpool  jjf^^ho 
assizes,  the  following  facts  were  proved: — The  plaintiff  b«d acted m bis 
was  a  manufacturer,  and  had  consigned  goods  to  one  liable'tos^tber 
Clark,  who  had  acted  as  agent  for  him  and  also  for  the  de-  fendant  on  a 
fendant.    Clark,  being  liable  together  with  the  defend-  tuchSfST 
ant  on  a  bill  of  exchange,  which  became  due  on  the  6th  <^.°^«  ^^^f  o^- 

tained  from  the 

of  November,  <obtained  firom  the  defendant  the  sum  of  defendant 

£800  for  the  purpose  of  taking  up  the  bill,  and  at  the  purpose  of  uk- 

same  time  deposited  with  him  the  plaintiff's  goods.    For  J^^^?^^^; 

the  defendant  it  was  contended,  that  the  transaction  was  time  deposited 

protected  by  the  5  &  6  Vict.  c.  39,  s.  1,  which  enacts,  fendant  the 

*'  that  any  agent  who  shall  thereafter  be  intrusted  with  J^l^xhe 

the  possession  of  goods,  or  of  the  documents  of  title  to  plaintiff  hanng 

'^  o         '  brooght  trover 

goods,  shall  be  deemed  and  taken  to  be  the  owner  of  such  to  reoorer  back 

/•  .  •• «.  the  goods,  the 

goods  and  documents,  so  far  as  to  give  validity  to  any  judge  told  the 
contract  or  agreement  by  way  of  pledge,  lien,  or  security  fe' thought 
bon&  fide  made  by  any  person  with  such  agent  so  intrusted  the  transaction 

was  only  a  cir- 

as  aforesaid,  as  well  for  any  original  loan  &c.,  as  also  for  cuitoas  mode  of 
any  further  or  continuing  advance  in  respect  thereof."  It  Jn^^ich  the  * 
was  urged,  that  this  was  a  loan  to  Clark,  who  had  been  defendant  was 

^     '  '  hable,  it  was 

intrusted  with  the  plaintiff's  goods,  and  had  bona  fide  not  within  the 

■^  ^  Factor's  Act, 

5  &  6  Vict.  c. 
39,  s.  1  i^Held,  that  the  direction  wii  right,  and  that  the  transaction  was  not  protected  bj  the 
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Bxeh.rfPUoM,  pledged  them  within  the  meaning  of  the  act.    For  the 
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plainti£f  it  was  insisted,  that  the  whole  was  a  contrivance 
between  the  defendant  and  Clark,  to  enable  the  defendant 
to  get  possession  of  the  plaintiff's  goods.  The  learned 
Jndge  told  the  jury,  that,  if  the  transaction  was  only  a 
circuitous  mode  of  paying  the  bill,  on  which  the  defendant 
was  liable,  it  was  not  within  the  act  of  Parliament,  and  the 
plaintiff  was  entitled  to  recover.  The  jury  having  found 
a  verdict  for  the  plaintiff, 

Knowles  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection,  and  contended  that  the  transaction  came 
within  the  meaning  of  the  act,  and  was  a  pledge  for  an 
antecedent  debt  due  from  Clark  to  the  defendant. 

Pollock,  C.  B. — ^I  think  the  learned  Judge  was  sub- 
stantially right  in  his  direction  to  the  jury.  It  is  clear 
that  the  money  never  would  have  been  advanced  to  Clark 
but  for  the  purpose  of  taking  up  the  bill ;  and  that  was 
what  was  meant  by  the  learned  judge.  The  case  would 
have  been  different  if  Clark  had  borrowed  the  money,  and 
deposited  the  goods  as  a  security. 

Parke,  B. — ^The  transaction  was  not  that  of  a  loan  at 
all,  and  the  owner  of  the  goods  never  had  the  least  chance 
of  getting  the  money.  The  understanding  was,  that  Clark 
was  to  apply  the  money  to  take  up  the  bill. 

Aldebson,  B.,  and  B.olfe,  B.,  concurred. 

Rule  refused. 
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Ward  and  Others  v.  Clakkb.  ^  ^  2o 

iVsSUMPSIT  for  the  use  and  occnpation  of  certain  pas-  In  an  action  bj 
ture  land^  with  a  count  on  an  account  stated.     Plea^  non  ^  oTencen  ' 

assumpsit.  for  the  nac  and 

'^  occa|Hition  of 

At  the  trials  before  Patteson,  J.,  at  the  last  assizes  for  Und  held  by 
Suffolk^  the  following  facts  appeared  in  evidence. — ^The  natnnofa 
churchwardens  and  overseers  of  the  poor  of  the  parish  of  JI^^9*g2|J^' 
Haugley  were,  for  the  time  being,  in  their  capacity  of  a  ^%1?l''^^' 
qiuiH  corporation,  entitled  to  a  close  called  the  Town  Mea*  moat  deacribe 
dow.    A  dispute  having  arisen  with  the  defendant  respect-  charohwardeiu 
ing  the  use  of  a  road  to  it  over  an  adjoining  close  of  his,  called  •"*  oweneer: 
the  Shoulder  of  Mutton,  an  agreement,  dated  the  18th  of 
July,  1842,  between  the  churchwardens  and  overseers  for 
the  time  being  and  the  defendant,  was  drawn  up   and 
signed  by  both  parties,  as  follows  : — "  It  is  agreed  that  Mr. 
Caudle  Clarke  shall  take  the  Town  Meadow  in  fee,  giving 
in  exchange  for  it,  in  fee,  so  much  of  his  freehold  field, 
called  the  Shoulder  of  Mutton,  as  is  equal  in  value  to  the 
meadow,  such  value  to  be  ascertained  by  reference  in  the 
usual  way.     Mr.  Clarke  to  be  let  into  possession  of  the 
meadow  forthwith,  and  to  pay  £26  as  rent  for  the  same  to 
Michaelmas  next ;  the  exchange  to  be  effected  by  and  at  the 
costs  of  Mr.  Clarke,  who  is  to  receive  jSIO  towards  such 
costs.''    The  defendant  entered  into  immediate  possession 
of  the  Town   Meadow;   but   afterwards  some  difference 
arose  respecting  the  intended  exchange,  and  the  agreement 
went  off.     The  defendant  occupied  the  meadow  until  after 
Christmas  1843,  since  which  time  it  had  been  unoccupied, 
though  the  defendant  had  not  given  any  notice  to  quit. 
The  present  action  was  brought  by  the  plaintiffs,  who  were 
the  churchwardens  and  overseers  appointed  to  the  office 
at  Lady-day,  1843,  to  recover  rent  for  the  Town  Meadow 
from  the  date  of  the  agreement  (I8th  of  July,  1842),  to 
the  commencement  of  the  action,  on  the  25th  of  Novem-^ 
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Ssek.o/PieM,  ber  1848;  but  not  describing  themselves  as  churchwardens 
^  ^  ^  and  overseers.  It  was  objected  for  the  defendant,  that 
.  Ward  the  action  ought  to  have  been  brought  in  the  names  of 
Ci^au.  the  churchwardens  and  overseers  of  the  previous  jetir, 
during  which  the  agreement  was  made,  unless  their  right 
of  action  was  transferred  to  their  successors  by  virtue  of 
the  59  Geo.  3,  c.  12,  s.  17,  in  which  case  the  present  plain- 
tiffs ought  to  have  described  themselves  in  the  declara* 
tion  as  the  churchwardens  and  overseers.  The  learned 
judge  was  of  that  opinion,  and  nonsuited  the  plaintiflh, 
reserving  leave  to  move  to  enter  a  verdict  for  them,  if 
the  Court  should  think  otherwise.  Another  objection 
taken  was,  that  no  occupation  was  shewn  after  Lady-day, 
1843,  when  the  present  plaintiffs  came  into  office;  and, 
at  the  request  of  the  plaintiffs'  counsel,  the  learned  Judge 
left  that  question  to  the  jury,  telliug  them  that  it  was 
incumbent  on  the  plaintiffs  to  shew  a  oontinuanoe  of  pos- 
session by  the  defendant  since  they  came  into'  office,  and 
that  there  was  no  tenancy,  the  defendant  having  taken 
possession  of  the  land  under  an  agreement  for  an  ex* 
change  merely.  On  this  point  the  jury  found  for  the  de- 
fendant. 

Byles,  Seijt.,  now  moved,  pursuant  to  the  leave  reserved, 
to  set  aside  the  nonsuit  and  enter  a  verdict  for  the  plain- 
tiffs; or  for  a  new  trial,  on  the  ground  that  the  learned 
judge  misdirected  the  jury,  and  that,  instead  of  telling 
them  it  was  incumbent  on  the  plaintiffs  to  shew  a  con- 
tinuance of  possession,  he  ought  to  have  told  them  that 
it  was  for  the  defendant  to  shew  a  legal  cesser  of  his 
occupation,  and  a  resumption  of  their  possession  by  the 
plaintiffs.  As  to  the  first  point,  the  17th  section  of  the 
Stat.  59  Greo.  8,  o.  12,  does  not  render  it  imperative  upon 
churchwardens  and  overseers  to  describe  themselves  as 
such;  it  only  says  that  it  shall  be  sufficient  for  them  to 
do  so.    That  section  enacts,  '^  That  the  churchwardens 
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and  oveneers  of  the  poor  of  any  parisb,  and  tlieir  suooeft*  M»ek.  qfPie^gt 
son,  shall  and  may  and  are  hereby  empowered  to  aoceptj 
take^  and  hold^  in  the  nature  of  a  body  corporate,  for  and 
on  behalf  of  the  parish^  all  buildings,  lands,  and  heredita- 
ments belonging  to  such  parish ;  and  in  all  actions,  suits, 
indictments,  and  other  proceedings  for  or  in  relation  to 
any  such  buildings,  land>  or  hereditaments  belonging  to 
such  parish,  or  the  rent  thereof,  and  in  all  actions  and 
proceedings  upon  or  in  relation  to  any  bond  to  be  given 
for  the  faithful  execution  of  the  office  of  an  assistant  over- 
seer, ii  shatt  be  sugkieni  to  name  the  churchwardens  and 
overseers  of  the  poor  for  the  time  being,  describing  them 
as  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  for  which  they  shall  act,  and  naming  such  parish/' 
The  e£fect  of  that  act  was  to  permit  the  churchwardens 
and  overseers  for  the  time  being  to  take  and  hold  lands  for 
the  parish,  in  the  nature  of  a  body  corporate,  during  their 
continuance  in  office,  and  then,  on  the  expiration  of  their 
office,  the  land,  and  any  right  of  action  for  the  rent,  passes 
out  of  the  preceding  overseers,  and  vests  in  their  succes- 
sors. It  cannot  be  necessary  to  describe  them  as  such,  in 
any  action  to  be  brought  by  them  to  recover  the  rent  of 
the  premises  so  vested  in  them.  It  is  not  like  the  case  of 
executors  or  assignees.  There  are  no  precedents  to  be 
found  in  the  books  of  a  declaration  by  churchwardens  and 
overseers  in  their  corporate  capacity.  [Parke,  B. — ^There 
are  plenty  of  precedents  in  cases  of  actions  on  bonds,  to 
which  the  same  section  applies.]  No  doubt  they  may  so 
describe  themselves ;  but  the  question  is  whether  it  is  ne- 
cessary that  they  should  do  so ;  and  it  is  submitted  that  it 
is  not.  The  land  being  vested  in  them,  the  law  will  infer 
a  contract  with  them  individually.  [Aldersan,  B. — ^The 
right  of  churchwardens  to  sue  arises  solely  from  the  act  of 
Parliament;  then  surely  they  must  comply  with  what  it 
requires.  When  the  act  says  it  shall  be  sufficient  for 
them  to  describe  themselves  as  churchwardens,  it  means 
that,  if  they  do  not  do  so,  it  shall  not  be  sufficient.] — ^The 
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BMeh.rfPUa»,  learned  Serjeant  then  proceeded  to  argue  on  the  second 
ground;  but,  as  the  Court  expressed  no  opinion  upon  it, 
the  argument  is  omitted. 

Pollock,  C.  B. — It  appears  to  me  to  be  clear  that  the 
churchwardens  and  overseers,  who  are  the  plaintiffs  in  this 
action,  had  no  right  to  sue  the  defendant,  except  in  virtue 
of  their  parliamentary  title;  and  then  it  follows  that  they 
must  comply  with  the  terms  of  the  act,  which  operates  to 
give  them  a  right  they  could  not  otherwise  possess.  Now, 
the  act  says,  that  ''  in  all  actions  &;c.,  it  shall  be  sufficient 
to  name  the  churchwardens  and  overseers  of  the  poor  for 
the  time  being,  describing  them  as  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  for  which  they  shall 
act,  and  naming  such  parish/'  It  is  said  that  the  law 
will  infer  a  contract  with  the  plaintiffs  individually ;  but, 
if  anything  is  to  be  inferred  on  the  subject,  it  ought  to  be 
a  contract  with  them  in  their  character  of  churchwardens 
and  overseers  only,  otherwise  it  would  follow  that  they 
might  sue  on  the  contract  after  their  term  of  office  had 
expired.  I  think,  therefore,  my  Brother  Paiteson  was  right 
in  nonsuiting  the  plaintiffs,  and  that  there  ought  to  be  no 
rule. 

Parke,  B. — ^I  agree  in  the  view  taken  of  this  case  by 
my  Lord  Chief  Baron  and  my  Brother  Patteson,  The 
contract  which  the  law  implies  is,  that  the  defendant  is 
indebted  to  the  plaintiffs  solely  in  their  qutm  corporate 
character,  as  churchwardens  and  overseers.  The  statute 
cannot  be  construed  to  mean  that  they  shall  declare  upon 
a  right  which  has  accrued  to  them  in  their  character  of 
churchwardens,  as  though  it  were  a  mere  personal  right. 
The  plaintiffs  ought,  therefore,  to  have  described  themselves 
as  churchwardens  and  overseers. 

Alderson,  B. — ^The  right  of  the  plaintiffs  to  sue  at  all 
arises  exclusively  under  the  provisions  of  the  act,  whereby 
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this  property  devolyes   upon  them  in  their  capacity  of  Bxeh.  of  Pleat, 
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churchwardens  and  overseers.     If  they  sue  in  their  per- 
sonal capacity,  they  have  no  need  of  the  act;  but  if  they        Ward 
claim  under  it,  they  must  comply  with  its  provisions.  Clarks. 

Gurnet,  B.,  concurred. 

Rule  refused. 


Alsaoer,  Assignee  of  Evans  and  Others,  Bankrupts,  v.      April  22. 
Currie  and  Others. 

Assumpsit  for  money  lent,  money  had  and  received.  The  defendants, 

bankera  in  Lon- 

&c.,  to  recover  the  balance  of  a  banking  account  alleged  to  don,  had  acted 

be  due  from  the  defendants  to  the  bankrupts  at  the  time  bankervofE.  ^ 

of  their  bankruptcy.  Sittof"?^!" 

At  the  trial,  before  Lord  Abinffer,  C.  B»,  at  the  London  ber,  1842,  when 

Sittings  after  Trinity  Term  last,  a  verdict  was  found  for  came  bankrupt; 

the  plaintiflF,  damages  179/.  19*.  llrf.,  subject  to  the  opin-  totharS^the 

ion  of  the  Court  upon  the  following  special  case : —  defendants  had 

*  discounted  for 

them  bills  to  a 

The  plaintiff  is  the  assignee  of  the  estate  of  Evans  and  an^nTbat*  ' 
others,  who  became  bankrupts  on  the  24th  of  October,  fj^  hadln*^^" 
1842;  the  defendants,  who  were  bankers  in  the  city  of  their  hands  a 

balance  of 

London,  before  the  23rd  of  July,  1842,  and  from  thence  179/.19«.1U.; 
until  the  24th  of  October,  1842,  acted  as,  and  were,  the  thi'^b^Wupts. 
bankers  of  the  said  bankrupts.  On  the  23rd  of  July,  1 842,  T^^^"^^  ^*^^ 
the  bankrupts  applied  to  the  defendants  to  discount  for  bankrupts  in 
them  nine  bills  of  exchange,  amounting  together  to  the  of  themwerT^ 
sum  of  £3833.  The  defendants  on  that  day  discounted  J^pto™  Wore' 
the  bills,  placing  the  amount  thereof  to  the  credit,  and  tbe bankruptcy; 

'  *^  ^  'the  others,  far 

exceeding  in 
amount  the  sum  of  179/.  19«.  lid.,  did  not  become  due  until  the  16th  of  November  and  other 
later  periods.  An  action  for  money  lent,  &c.  was  commenced  on  the  2nd  of  November,  1842, 
by  the  bankrupts'  assignee  ;  and  on  the  8th  of  the  same  month  the  defendants  proved  against 
the  bankrupts^  estate  uie  whole  of  the  bills,  except  the  two  which  had  been  paid,  deducting  the 
balance  of  179/.  19«.  lid.  i^Held,  that  the  defendants,  as  indorsees  of  the  bills,  wei«  entitled 
to  set  them  off  in  the  action. 

VOL.  XII.  D  D  D  M.  W. 
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Bsch.  qfpieoi,  the  amount  of  the  discount  to  the  debits  of  the  defendants. 
1844 

-     The  bills  were  all  indorsed  by  the  bankrupts  in  blank. 

Alsaosr  On  the  14th  of  October  the  defendants,  at  the  request  of 
Cc&Rxi.  the  bankrupts,  discounted  for  them  three  other  bills  of  ex- 
change, amounting  together  to  the  sum  of  £2953.  The 
bankrupts  continued  to  pay  into  and  draw  monies  firom 
their  account  until  the  20th  of  October,  1842,  when  they 
stopped  pajrment;  and  at  that  period  there  appeared  a 
balance  of  179/.  19«.  lid.  in  their  favour  in  the  defend- 
ants' books.  The  plaintiff  was  appointed  official  assignee 
of  the  bankrupts  on  the  25th  of  October,  1842.  Two  of 
the  bills  in  question,  one  for  502/.  5«.,  and  the  other  for 
945/.  18^.,  which  became  due  on  the  14th  and  18th  of 
October,  were  paid  by  the  acceptors  at  maturity;  the 
other  bills  became  due  on  the  16th  of  Noyember,  1842, 
and  at  yarious  periods  in  that  and  the  following  year.  The 
writ  was  sued  out  on  the  2Dd  of  Noyember,  1842,  and  on 
the  8th  of  the  same  month  the  defendants,  as  indorsees 
and  holders  of  the  several  bills,  except  the  two  which  had 
been  paid,  proved  the  whole  of  those  bills,  except  as  afore- 
said, (deducting  from  the  amount  thereof  a  sum  equal  in 
amount  to  the  sum  claimed  in  this  action),  against  the 
bankrupts'  estate. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  circumstances  above  stated^  there  was  any  de- 
fence to  the  action  at  the  time  of  the  commencement 
thereof.  If  the  Court  should  be  of  opinion,  that,  under  the 
circumstances  above  stated,  the  defendants  had  no  defence 
to  the  action,  a  verdict  was  to  be  entered  for  the  plaintiff 
for  the  sum  of  179/.  19«.  lid.;  but  if  the  Court  should  be 
of  a  contrary  opinion,  a  verdict  was  to  be  entered  for  the 
defendants.  The  Court  was  to  have  power  to  draw  the 
same  conclusions  of  fact,  and  the  same  inferences  there- 
from, as  a  jury  might  do. 

Peacock,  for  the  plaintiff. — ^The  question  which  arises 
here  is,  whether  this  is  a  case  of  mutual  credit  within  the 
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meaning  of  6  Geo.  4,  c.  16,  s.  60,  which  enacts,  that, "  where  B^eh.^  Pleat, 


1844. 


there  has  been  mutual  credit  given  by  the  bankrupt  and 
any  other  person,  or  where  there  are  mutual  debts  between  Alsaobe 
the  bankrupt  and  any  other  person,'^  one  debt  or  demand  Cubmi. 
may  be  set  off  against  another.  It  has  been  laid  down  as  a 
rule,  that,  to  be  a  mutual  credit,  it  must  be  something  that 
has  terminated,  or  must  terminate,  in  a  debt.  In  Bo$e  v. 
Hart  (a),  Gibbs,  C.  J.,  after  reading  the  28th  section  of  5 
Geo.  2,  c.  30,  which  is  similar  to  the  present  clause,  except 
that  this  applies  to  demandSf  as  well  as  debts,  says,  "  We 
think  the  Legislature  meant  such  credits  only  as  must  in 
their  nature  terminate  in  debts.''  It  must  be  admitted  that 
this  case  is  very  similar  to  Arbouin  v.  JVittan  (6),  where  the 
transaction  was  held  to  amount  to  a  mutual  credit;  but 
that,  which  was  a  Nisi  Prius  decision,  was  founded  upon  the 
authority  of  OHve  v.  Smith  (c),  which,  as  appears  from  the 
case  of  Young  v.  The  Bank  of  Bengal  {d),  was  not  deter- 
mined upon  a  correct  principle,  and  requires  to  be  consi- 
derably qualified.  In  the  latter  case.  Lord  Brougham,  in 
delivering  the  judgment  of  the  Court,  says  (e),  "  In  OUve 
V.  Smith  a  broker  had  been  allowed  to  set  off  a  debt  antece- 
dently due  firom  his  employer  against  the  losses  recovered 
from  the  underwriters  on  policies  deposited  in  his  hands.  In 
Rose  V.  Hart,  the  Court  held,  that  such  a  set-off  is  only  com- 
petent to  the  pawnee  in  cases  where  the  thing  alleged  to 
be  a  giving  of  credit  either  constitutes  a  present  cross  debt, 
or  must  end  in  one.  This  limitation  of  the  case  of  ORve 
V.  Smith  has,  in  subsequent  cases,  been  approved  and  fol- 
lowed :  Sampson  v.  Burton  (/),  Rose  v.  Sims  {g).^'  The  case 
of  Young  v.  7%e  Bank  of  Bengal  is  applicable  to  the  pre- 
sent. There,  Palmer,  having  borrowed  money  from  the 
Bank  of  Bengal,  deposited  Company's  paper  with  the  bank 

(a)  8  Taunt.  506.  (e)  Id.  168. 

(b)  Holt's  N.  P.  C.  408.  (f)  2  Bro.  &  B.  89. 

(c)  5  Taunt  56.  (^)  1  B.  &  Ad.  521. 

(d)  1  Moore's  Privy  Co.  Ca.150. 

D  n  d2 
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Bxch,  ofPteas,  to  a  greater  amount  as  a  collateral  security,  and  author^ 
ized  the  bank,  in  default  of  re-pajment  of  the  loan  by  a 
given  day,  to  sell  the  paper  for  reimbursement  of  the 
bank,  rendering  Palmer  any  surplus.   Before  default  in  re- 
payment of  the  loan.  Palmer  became  insolvent :  at  the  time 
of  the  insolvency,  the  bank  were  also  holders  of  two  pro- 
missory notes  of  Palmer  &  Co.,  which  they  had  discounted 
for  them  before  the  transaction  of  the  loan  and  the  agree- 
ment as  to  the  deposit  of  the  Company's  paper.    The  time 
for  re-payment  of  the  loan  having  expired,  the  bank  sold 
the  Company's  paper;  the  proceeds  of  which,  after  satisfy- 
ing the  principal  and  interest  due  on  the  loan,  produced  a 
considerable  surplus.     In  an  action  by  the  assignees  of 
Palmer  &  Co.  against  the  bank,  to  recover  the  amount  of 
the  surplus,  it  was  held  that  the  bank  could  not  set  o£F 
the  amount  of  the  two  promissory  notes,  and  that  the  case 
did  not  come  within  the  clause  of  mutual  credit  in  the 
Bankrupt  Act.     In  that  case  Lord  Brougham  said  (a),  after 
referring  to  some  of  the  cases  cited,  "  In  none  of  those  cases 
was  there  any  uncertainty  as  to  the  party  said  to  receive  the 
credit  becoming  sooner  or  later  debtor  in  prsesenti  to  the 
other:  in  none  of  them  did  the  existence  of  the  relation  of 
debtor  and  creditor  depend  upon  the  pleasure  of  one  par- 
ty.''   Now,  here,  the  bankrupts  being  the  indorsers  of  the 
bills,  it  was  uncertain  whether  they  would  ever  become  in- 
debted to  the  bank  upon  them,  inasmuch  as  there  was  a 
probability  of  the  acceptors  paying  the  amount.     At  the 
time  of  the  bankruptcy,  therefore,  there  was  no  debt  due 
from  the  bankrupts  to  the  defendants.     [Parke,  B. — ^That 
case  is  distinguishable  from  the  present  in  this  respect: 
that  there  the  bank  gave  credit  to  Palmer  for  the  notes 
they  had  discounted  for  him;  but  there  was  no  corre- 
sponding credit  given  by  Palmer  to  them.     It  was  there* 
fore  uncertain  whether  there  would  be  any  money  coming 

(a)  Page  165. 


1844. 
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to  him,  or  not ;  and  if  the  assignees  of  Palmer  had  re-  Bxch.ofPiea», 
deemed  the  Company's  paper,  there  would  not  have  been 
any:  the  credit  was  all  on  one  side.  No  doubt  that  case 
overruled  the  decision  in  Olive  v.  Smith.']  Credit  is  not 
given  to  the  indorser  of  a  bill  of  exchange  on  discount- 
ing it  for  him ;  and  the  bankers  could  not  have  sued  the 
bankrupts  for  money  lent.  [Parke^  B. — If  the  transac- 
tion in  question  amounted  to  a  purchase  of  the  bill,  you 
are  right;  but  if  it  was  only  the  ordinary  discount  of 
a  bill,  you  are  not]  The  case  of  Endy  v.  Lye  (a)  shews 
what  are  the  liabilities  of  parties  whose  names  are  upon 
bills  by  way  of  discount,  or  where  there  has  been  a  loan  of 
money  on  the  bills.  If  it  is  a  discount,  then  the  only 
remedy  is  on  the  bill  itself;  if  it  is  a  loan  of  money  on  the 
security  of  the  bill,  without  indorsement,  then  it  is  differ- 
ent ;  it  is  a  mere  purchase  of  the  bill.  [Parker  B. — It 
cannot  be  denied,  that,  on  the  bills  being  dishonoured,  the 
defendants  could  have  proved  under  the  fiat  against  the 
bankrupts.]  In  Collins  v.  Jones  {b),  Bayley^  J.,  after  re- 
ferring to  the  observation  of  Buller,  J.,  in  Hankey  v. 
Smith  (c),  that, ''  if  a  bill  of  exchange  which  is  accepted  be 
sent  out  into  the  world,  credit  is  given  to  the  acceptor  by 
every  person  who  takes  the  bill,''  says,  "  That  case  esta- 
blishes, that  whoever  takes  an  acceptance  is  to  be  con- 
sidered within  the  5  Greo.  2  as  giving  a  credit  to  the  ac- 
ceptor.'' \_Parkey  B. — Even  supposing  your  argument  well 
founded,  which  I  think  it  is  not,  that  the  discounter  of  a 
bill  is  a  purchaser  of  it,  still  the  case  of  Storey  v.  Bams  {d) 
shews  that  a  bill  is  proveable  against  the  estate  of  the 
drawer  before  it  is  dishonoured  by  the  acceptor;  it  is 
therefore  a  debt  within  the  meaning  of  the  50th  section, 
and  may  be  set  off.]  Many  things  are  proveable  under  a 
commission  which  are  not  a  debt  or  a  demand.    [Alderson^ 


(a)  15  East,  7.  (c)  3  T.  R.  507. 

Ih)  10  B.  &  Cr.  782.  (d)  7  Ewt,  435. 
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Bxeh.ofPiea9,  B. — Sorely  credit  is  given  to  all  the  parties  to  the  bill.] 
The  authorities  shew  that  there  is  a  difference  between 
proving  against  the  estate  of  an  acceptor  and  that  of  an 
indorser.  Although  the  bills  have  been  proved  against  the 
indorsers,  the  defendants  will  not  be  entitled  to  a  dividend 
until  the  bills  are  dishonoured  by  the  acceptor.  Besides, 
here  the  bankers  claim  payment  of  the  bill  without  any 
deduction  for  interest ;  but  surely  a  rebate  ought  to  be 
made  on  that  account — He  dted  Gibson  y.  Bell  {a),  Bote 
V.  Sims  {b)f  and  Abbott  v.  IRcks  (c). 

/.  W.  Smith,  who  was  to  have  argued  for  the  defendants, 
was  not  called  upon. 

Pollock,  C.  B. — ^The  short  point  in  this  case^is  this. 
By  the  50th  section  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16, 
a  right  of  set-off  is  given  where  there  are  mutual  debts 
and  credits  between  the  bankrupt  and  other  parties;  and 
authorities  are  not  wanting  to  shew  what  is  the  meaning 
of  the  words  "  mutual  debts  and  credits.'^  The  case  of 
Storey  v.  Bams  {d)  decides,  that  the  drawer  of  a  bill  of  ex- 
change is  discharged  by  his  certificate,  although  the  bill 
was  not  refused  payment  by  the  acceptor  until  after  the 
drawer's  bankruptcy;  the  ground  of  such  decision  being, 
that  the  debt  was  proveable  under  the  commission.  A  bill 
may  be  proved  against  the  indorsee,  as  well  as  against  the 
drawer;  and  if  so,  why  are  not  the  defendants  to  have  the 
benefit  of  this  proof?  The  case  otStarey  y.Bams  is  ex- 
pressly in  point.  B.eference  has  been  made  to  the  decision 
of  Young  v.  7%«  Bank  of  Bengal  {e) ;  but  in  that  case,  no 
credit  had  been  given  by  Palmer  to  the  bank,  for  the 
Company's  paper  had  been  deposited  by  him  as  a  security, 

(a)  1  Bing.  N.  C.  743 ;  1  Scott,  (c)  5  Bing.  N.  C.  578 ;  7  Scott, 
712.  715. 

(6)  1  B.  &  Ad.  521.  (d)  7  East,  435. 

(0  1  Moore'sP.  C.  C.  150. 
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and  the  surplus  did  not  constitute  a  credit.    Gibs(m  v.  Bell  Bxch.  qfPhof, 

1844 
and  Rose  v.  Sims  rather  illustrate  than  contrayene  this  view 

of  the  question.  In  the  former  of  those  cases  it  was  held^ 
that  the  defendant^  being  sued  on  his  agreement  to  accept 
a  bill  of  exchange  in  favour  of  the  bankrupt,  might  set  off 
a  debt  due  to  him  from  the  bankrupt,  for  money  lent,  &c. 
Tbidal,  C.  J.,  there  says,  "  Upon  the  whole,  the  demand 
appears  to  us  to  be  a  mere  pecuniary  demand,  which  the 
commissioners  or  assignees  might  have  stated  in  account 
between  the  defendant  and  the  bankrupt;  a  demand  which, 
although  unliquidated  at  the  moment,  was  capable  of  being 
reduced  to  certainty  by  a  simple  calculation,  where  no  spe- 
cial damage  had  been  incurred.''  In  Rose  y.  Simi,  on  the 
other  hand,  it  was  held  that  a  contract  to  indorse  was  not 
a  subject  of  *'  mutual  credit "  within  the  meaning  of  the 
Bankrupt  Act,  and  therefore  not  the  subject  of  set-off. 
In  the  present  case,  howeyer,  the  bill  of  exchange  was 
proyeable  under  the  commission,  and  was,  therefore,  by 
the  act  of  Parliament,  a  matter  of  set-off.  Under  the  pre- 
sent circumstances,  the  assignees  ought  to  have  waited, 
instead  of  bringing  their  action  so  soon. 

Pabke,  B. — ^I  entirely  agree  with  the  Lord  Chief  Baron. 
Without  doubt,  there  was  a  debt  due  from  the  defendants 
to  the  bankrupts,  and  credit  giyen  to  them  by  the  defend- 
ants upon  an  advance  of  money  made  to  them.  The 
transaction  amounted  to  an  advance  of  money,  and  not  to 
a  purchase  of  the  bills.  It  was  a  loan  of  money  to  the 
bankrupts,  although  the  time  for  bringing  an  action  for  it 
had  not  arrived.  But,  even  admitting  the  transaction  to 
have  been  a  purchase  of  the  bills,  still,  under  the  51st  sec- 
tion of  the  6  Geo.  4,  c.  16,  which  in  this  respect  is  the 
same  as  the  7  Geo.  1,  c.  31,  it  may  be  the  subject  of  proof 
under  the  commission,  o.r  it  may  be  the  subject  of  set-off 
under  the  50th  section.  The  case  of  Yotmff  v.  The  Bank  of 
Bengal  is  distinguishable,  because,  although  there  had  been 
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Bxeh.  of  Pleat,  credit  from  the  bank  to  Palmer,  inasmuch  as  they  had  dis- 
1844.  . 

counted  his  promissory  notes,  still  there  was  no  mutual 

credit,  as  the  Company's  paper  had  been  deposited  by  him 

for  a  particular  purpose,  and  no  credit  was  given  for  the 

surplus.    Another  reason  is,  that  it  was  the  duty  of  the 

assignees  in  that  case  to  redeem  the  paper  immediately ; 

and,  if  they  had  done  so,  no  debt  whatever  would  have  been 

due  in  respect  of  the  loan.    In  the  present  case,  the  a»- 

signees  have  been  too  speedy  in  their  proceedings,  and  if 

this  debt  is  proveable  under  the  commission,  it  would  be 

monstrous  to  permit  them  to  defeat  the  set-off  by  bringing 

the  action  prematurely.    Our  judgment  must,  therefore, 

be  for  the  defendants. 

Aluerson,  B.,  and  Bolfb,  B.,  concurred. 

Judgment  for  the  defendants. 


Jpril  22.  Victors  v.  Davies. 

In  ft  declaration  xIlSSUMPSIT.  The  declaration  stated,  that  the  defend- 
itb'^otYJS!'  *«*>  o»  ^^e  6th  of  March,  1844,  was  indebted  to  the  plain- 
sary  to  aver       tiff  in  the  sum  of  dBlO,  for  money  lent  by  the  plaintiff  to 

fhat  the  money  ^  ^  r 

was  lent  at  the   the  defendant. 

quest.  * '  '    Special  demurrer,  assigning  the  following  causes: — That 

it  is  not  alleged  in  the  declaration  that  the  money  was 
lent  to  the  defendant  at  his  request,  and  that  therefore 
there  is  no  consideration  to  support  the  promise  ,*  nor  does 
it  sufficiently  appear  that  the  defendant  was  indebted  to 
the  plaintiff. 

Pearson,  in  support  of  the  demurrer. — ^The  declaration 
is  insufficient  for  want  of  the  averment  that  the  money 
was  lent  to  the  defendant  "  at  his  request.''  [Aldenon,  B., 
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— How  can  there  be  a  lender  unless  there  be  also  a  bor-  EjcH,  o/pum, 
rower  ?]  A  plaintiff  is  bound  to  allege  a  request,  wherever 
the  consideration  is  executed.  In  the  notes  to  Osborne  v. 
Rogers  {a),  it  is  said  that "  a  past  consideration  is  not  suffi- 
cient to  support  a  subsequent  promise,  unless  there  was 
a  request  of  the  party,  either  express  or  implied,  at  the  time 
of  performing  the  consideration/'  And,  in  a  note  by  the 
learned  editors  of  the  fifth  edition,  it  is  added,  ''  So,  even 
an  affidavit  (to  hold  to  bail)  of  debt  for  money  lent  and 
for  goods  sold  and  delivered,  and  for  work  and  labour,  has 
been  held  irregular,  because  it  omitted  to  state  that  it  was 
'  at  the  instance  and  request  of  the  defendant,'  although  it 
stated  that  it  was '  to  and  for  his  use  and  on  his  account/ '' 
for  which  they  cite  Dumford  v.  Messiier  (A).  In  Chitty 
on  Pleading  (c),  it  is  also  said,  "  In  each  of  these  counts 
upon  an  executed  consideration,  except  that  for  money  had 
and  received,  and  the  account  stated,  it  is  necessary  to 
allege  that  the  consideration  of  the  debt  was  performed  at 
the  defendant's  request,  though  such  request  might,  in 
some  cases,  be  implied  in  evidence."  \_Parke,  B. — ^There  is 
a  very  learned  note  of  my  Brother  Manning  on  this  sub- 
ject {d)^  in  which  he  goes  into  the  whole  law  with  respect 
to  alleging  a  request,  and  points  out  the  error  into  which 
Mr.  Serjeant  Williams  appears  to  have  fallen  in  his  com- 
ment upon  Osborne  v.  Rogers.  The  note  is  thus :  '*  The 
consideration  being  executory,  the  statement  of  the  re- 
quest in  the  declaration,  though  mentioned  in  the  under- 
taking, appears  to  have  been  unnecessary.  In  Osborne  v. 
Rogers,  the  consideration  of  a  promise  is  laid  to  be,  that 
the  said  Robert,  at  the  special  instance  and  request  of  the 
said  William,  would  serve  the  said  William,  and  bestow 
his  care  and  labour  in  and  about  the  business  of  the  said 
William ;  and  the  declaration  alleges,  that  Robert,  confid- 


(a)  1  Saund.  264,  n.  1.  (c)  Vol.  1,  p.  353,  (7th  ed.) 

(6)  6  M.  &  Selwr.  446.  (rf)  1  Man.  &  Gr.  265. 
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Ejeeh.  qfPUoMt  ing  in  the  said  promise  of  William,  afterwards  went  into 
the  service  of  William,  and  bestowed  his  care  and  labonr 
in  and  about  &c*  Here  the  consideration  is  clearly  exe- 
catory,  yet  Mr.  Serjeant  Williams,  in  a  note  to  the  words 
'at  the  special  instance  and  request,'  says,  'these  words 
are  necessary  to  be  laid  in  the  declaration,  in  order  to  sup- 
port the  action.  It  is  held,  that  a  consideration  executed 
and  past, — as,  m  the  pre$eni  cose,  the  service  performed 
by  the  plaintiff  for  the  testator  in  his  lifetime,  for  several 
years  then  past, — ^is  not  sufficient  to  maintain  an  assum- 
psit,  unless  it  was  moved  by  a  precedent  request,  and  so 
laid.'  The  statement,  according  to  modem  practice,  of 
the  accrual  of  a  debt  for,  or  the  making  of  a  promise  for 
the  payment  of,  the  price  of  goods  sold  and  delivered,  or 
for  the  re-payment  of  money  lent,  as  being  in  consideration 
of  goods  sold  and  delivered,  or  money  lent  to  the  defend- 
ant, at  hU  request,  is  conceived  to  be  an  inartificial  mode 
of  declaring.  Even  where  the  consideration  is  entirely 
past,  it  appears  to  be  unnecessaiy  to  allege  a  request,  if 
the  act  stated  as  the  consideration  cannot,  from  its  nature, 
have  been  a  gratuitous  kindness,  but  imports  a  considera- 
tion per  se.  It  being  immaterial  to  the  right  of  action 
whether  the  bargain,  if  actually  concluded  and  executed, 
or  the  loan,  if  made,  and  the  monies  actually  advanced, 
was  proposed  and  urged  by  the  buyer  or  by  the  seller,  by 
the  borrower  or  by  the  lender.  Vide  Rastall's  Entries,  tit. 
'  Dette ;'  and  Co.  Ent.,  tit. '  Debt.' "  There  cannot  be  a 
claim  for  money  lent  unless  there  be  a  loan,  and  a  loan  im- 
ports an  obligation  to  pay.  K  the  money  is  accepted,  it 
is  immaterial  whether  or  not  it  was  asked  for.  The  same 
doctrine  will  not  apply  to  money  paid ;  because  no  man 
can  be  a  debtor  for  money  paid,  unless  it  was  paid  at  his 
request.  What  my  Brother  Manrntiff  says,  in  the  note  to 
which  I  have  referred,  is  perfectly  correct.] 

Pollock,  C.  B. — There  cannot  be  a  doubt  about  this 


EASTER  TERM^    7  VICT.  761 

case ;  the  statement  that  the  money  was  lent  implies  that  Bxeh,  qfpieaa, 
it  was  advanced  at  the  request  of  the  defendant.    There 
must  be  judgment  for  the  plaintiff. 

Parke,  B.,  Alderson,  B.,  and  Bolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 


The  Earl  of  Haruwicke  t?.  Lord  Sandys.  ^pnl  24. 

xIlSSUMPSIT  for  money  had  and  received.  Plea,  non  The  plaintiff, 
assumpsit ;  on  which  issue  having  been  joined,  the  following  xpni^  1843,^ 
case  was,  by  a  Judge's  order,  stated  for  the  opinion  of  this  ^[J^^  ^V 

Court : —  nor  of  S.  from 

the  defendant, 
and  to  oom- 

The  action  is  brought  to  recover  the  amount  of  £260,  l^^so^^ 
being  a  sum  paid  to  the  defendant,  as  a  fine  to  the  lord  *?J*^~P- 

^  r  9  ditiona  of  sale; 

for  admittance,  on  the  1st  of  July,  1843,  to  certain  copy-  and,  upon  the 

hold  hereditaments,  held  of  the  manor  of  Shingay-cum-  p]aoe,^igreed^ 

Wendy,  in  the  county  of  Cambridge.  2St*for'^r 

On  the  26th  day  of  April,  1843,  Lord  Sandys,  being  mcntof  the 

^^^  piirchase^nio* 

lord  of  the  manor  of  Shingay-cum-Wendy,  entered  into  ney  on  or  be- 
an agreement  with  the  Earl  of  Hardwicke  for  the  sale  of  j^j^  1943.  it 
the  said  manor,  and  of  certain  freehold  hereditaments,  jf^/iw^pecd, 

'  that,  on  the 

The  purchase  agreement,  signed  by  the  agents  of  both  par-  completion  of 
ties,  was  indorsed  upon  certain  particulars  and  conditions  the  purchaser 
of  sale,  according  to  which  the  property  was  intended  to  ^^^toth?' 
have  been  sold  by  public  auction.    It  bore  date  the  26th  rente  and  pro- 
parts  of  the  es- 
tate as  were  let  from  the  24th  of  June,  1843.     The  day  of  completing  the  purchase  was,  for 
the  conTenience  of  the  purchaser,  altered  from  the  24th  of  June  to  the  24th  of  July.    A 
tenant  of  certain  copyhold  premises,  parcel  of  the  manor  of  S.,  having  died  seised  thereof  in 
1836,  the  admittance  of  the  parties  entitled  to  be  admitted  was  postponed  from  time  to  time,  at 
their  request,  and  did  not  take  place  till  the  1st  of  July,  1843;  and  in  December  of  the  same 
year  ttus  fine  was  paid  to  the  defendant.    The  conTcyance  of  the  manor  to  the  plaintiff  was  exe- 
cuted by  ^e  vendor  in  August,  1843,  and  the  purchase-money  was  paid  in  the  following  Sep- 
tember.    An  action  for  money  had  and  received  having  been  brought  by  ^e  purchaser  against 
the  vendor,  to  recover  the  fine  i-^Held,  that  the  plaintiff  was  not  entitled  to  recover. 
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Bxeh.  o/PUoi,  of  Apiil^  1843^  and  stated  that  the  plaintiff  had  purchased, 
•   .     by  private  contract,  the  freehold  estate,  and  also  the  ma- 
Earl  of       i^ors  described  in  the  particulars,  and  had  agreed  to  com- 
Habdwickb    flete  the  purchase  according  to  the  conditions  of  sale,  as 
Lord  Sandts.  altered  previous  to  the  signing  of  the  contract. 

The  property  was  described  in  the  particulars  as  con- 
sisting of  two  lots :  the  first  comprising  the  freehold  here- 
ditaments ;  the  second,  the  manor  of  Shingay-cum-Wendy, 
which  was  described  as  the  manor  of  Shingay-cum- Wendy, 
with  its  members,  and  the  fines,  quit-rents,  and  appurte- 
nances thereto  belonging.  The  fine  payable  by  the  copy- 
hold tenants  on  admission  was  stated  to  be  uncertain,  and 
to  be  usually  set  at  two  years'  annual  value. 

The  conditions  of  sale  referred  to  in  the  agreement  were, 
— third,  that  each  purchaser  shall  deposit  part  of  the  pur- 
chase-money, and,  immediately  on  the  purchase  of  the  lot 
bought  by  him, "  sign  an  agreement  for  payment  of  the  re- 
mainder of  the  purchase-money,  on  or  before  the  24th  day 
of  July,  1843,  into  the  Bank  of  England,  in  the  manner  ex- 
pressed in  the  fourth  condition ;  and,  on  the  completion  of 
the  respective  purchases,  the  purchaser  shall  be  entitled  to 
the  rents  and  profits  of  such  parts  of  the  estate  as  are  let 
from  the  said  24th  day  of  June ;  all  outgoings  up  to  the  said 
24th  day  of  June  will  be  cleared  by  the  vendor,  the  pur- 
chaser paying  interest  from  the  24th  day  of  June,  1843  f 
— fourth,  that  the  purchaser  of  each  lot  should,  on  the  24th 
of  July,  1843,  pay  the  remainder  of  the  purchase-money; 
— ^ninth,  that,  upon  payment  of  the  remainder  of  the  pur- 
chase-money into  the  Bank,  the  vendor  should  execute  con- 
veyances ;  and,  if  the  completion  of  the  purchase  should  be 
delayed  beyond  the  24th  of  June,  1843,  the  purchasers 
should  pay  £4  per  cent,  interest  from  that  day  on  the  re- 
maining part  of  the  purchase-money,  until  the  day  of  com- 
pleting the  purchases.  The  day  fixed  for  the  payment  of 
the  remainder  of  the  purchase-money  being  the  24th  of 
June,  1843,  the  alteration  to  the  24th  of  July  was  made 
for  the  convenience  of  the  purchaser. 
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In  the  year  1836,  one  Mrs.  Wescombe  died  seised  of  Sxeh^o/PieM, 
certain  copyhold  hereditaments,  held  of  the  said  manor  ^ 

of  Shingay-cum- Wendy ;  and  at  the  courts  duly  holden  for        Earl  of 
the  manor,  proclamations  were  made  for  the  parties  en-  v. 

titled  to  come  in  and  be  admitted  tenants.  A  precept 
afterwards  issued  for  the  seizure  of  the  estate  into  the 
hands  of  the  lord,  the  execution  of  which  was,  at  the  re- 
quest of  the  Misses  Wescombe,  who  were  entitled  to  come 
in  and  be  admitted,  delayed  from  time  to  time.  On  the 
1st  of  July,  1843,  the  Misses  Wescombe  were  duly  ad- 
mitted tenants;  and  on  the  1st  of  December  following, 
paid  to  Lord  Sandys,  as  a  fine  on  such  admission,  the  sum 
of  £260.  On  the  31st  of  August,  1843,  the  conveyance  of 
the  manor  in  question  was  executed  by  Lord  Sandys.  The 
conveyance  was  dated  on  the  8th  of  September,  1843,  that 
being  the  day  of  the  payment  of  the  balance  of  the  pur- 
chase-money, interest  upon  which  was  calculated  and  paid 
as  from  the  24th  of  June,  1843. 

The  question  for  the  opinion  of  the  Court  was,  whether 
Lord  Hardwicke  was  entitled  to  recover  from  Lord  Sandys 
the  amount  of  the  fine  so  received  by  him.  If  the  plaintiff 
was  entitled  to  recover,  judgment  to  be  entered  up  by  con- 
fession for  £260.  If  the  action  was  not  maintainable,  a 
nonsuit  to  be  entered. 

Kelly,  for  the  plaintiff. — The  remainder  of  the  purchase- 
money  being  to  be  paid  on  the  24th  of  June,  and,  if  not 
then  paid,  interest  to  be  paid  upon  the  remainder  from 
that  period,  the  fine  which  accrued  between  that  day  and 
the  day  of  completing  the  contract  belonged  to  the  pur- 
chaser. In  equity  it  would  be  considered  that  the  pur- 
chase was  completed  as  on  the '24th  of  June,  the  day  on 
which  it  was  agreed  to  be  done,  and  therefore  the  pur-  • 

chaser  would  be  entitled  to  the  property  and  all  its  inci- 
dents from  that  day.  And  if  the  land  became  the  pur- 
chaser's, although  the  right  of  action  to  recover  the  fine 
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Exeh,  (ffPien,  would  not  pass  SO  89  to  enable  the  purchaser  to  sue  the 

.     ^      .    tenant  for  it,  yet  when  it  was  paid  it  would  be  received  by 

BatI  of       the  vendor  as  a  trustee  for  the  purchaser,  who  has  paid 

V.  him  the  purchase-money  and  interest  from  the  24th  of 

LordSANDTs.  jmjg^  j^jj^  ^jjQ  j3  therefore  entitled  to  recover  it  from 
him  in  this  equitable  form  of  action.  It  cannot  be  said 
that  the  vendor  received  the  profits  in  any  other  right 
than  as  trustee  for  the  purchaser,  and  he  must  be  entitled 
to  recover  it  from  the  vendor.  Again,  by  the  third  clause 
in  the  conditions  of  sale,  it  is  provided,  that  "  the  par- 
chaser  ahaU  be  entitled  to  the  rents  and  profits  of  9ueh 
parts  of  the  estate  as  are  let  from  the  24th  of  June/' 
Now  that,  being  a  contract  prepared  by  the  vendor,  must 
be  construed  most  strongly  against  him ;  and  it  may  be 
a  question  whether  the  money  in  question  would  not  come 
within  the  description  of  ''rents  and  profits  of  such  parts 
of  the  estate  as  are  let.''  The  lot  in  question  contained  no 
lands  but  the  manor  of  Shingay-cum-Wendy,  with  the 
fines,  quit-rents,  and  appurtenances  thereto  belonging. 
The  words  ''such  parts  of  the  estate  as  are  lef  must 
have  some  more  extensive  signification  than  that  of  lands 
let  to  ordinary  tenants,  and  may  apply  to  the  copyhold 
tenants  of  the  manor.  There  is  here  not  only  the  word 
"  rents,''  but  the  word  "  profits,"  which  may  apply  to  the 
profits  arising  from  the  manor.  The  plain  meaning  and 
intention  of  the  parties  was  to  consider  the  purchase  as 
completed  on  the  24th  of  June,  and  all  outgoings  were  to 
be  paid  by  the  vendors  up  to  that  day ;  shewing  that  it 
was  to  be  the  property  of  the  purchaser  from  that  time. 

Erie,  who  was  to  have  argued  for  the  defendant,  was 
stopped  by  the  Court. 

Pollock,  C.  B. — ^I  am  of  opinion  that  the  defendant  is 
entitled  to  our  judgment.  The  only  foundation  for  the  ar- 
gument arises  from  the  agreement  incorporating  the  condi- 


EASTBB  TEEH^    7  VICT.  765 

tions  of  sale.    The  third  condition  states,  that,  on  com-  Bxek.o/Piea§, 

\QAA 

pletion  of  the  purchase,  the  purchaser  shall  be  entitled  to  '   ^ 

the  rents  and  profits  of  such  parts  of  the  estate  as  are  fe/  from        ^^i  of 

,  •...  Habdwick* 

the  24th  of  June.    Eapressto  untus  est  exclusto  aiienus ;  v. 

the  lands  in  question  were  not  let;  and  it  cannot,  therefore,  ^^^TiYt, 

be  said  that  the  plaintiff  is  eiititled  to  the  sum  of  money 
sought  to  be  recovered.  Whether  a  court  of  equity  would 
decree  that  the  plaintiff  is  entitled,  it  is  not  for  us  to  say. 
Here  nothing  remained  to  be  done  but  the  actual  payment 
of  the  fine ;  it  had  become  payable  before  the  purchase 
was  complete. 

Parke,  B. — I  am  of  the  same  opinion.  The  right  to 
the  fine  accrued  on  the  1st  of  July,  the  day  on  which  the 
tenant  was  admitted.  But  it  is  said  that  the  vendee  is 
entitled  to  recover,  because  this  is  part  of  the  profits  of 
the  estate.  The  third  condition  is,  that  the  purchaser,  on 
the  completion  of  the  purchase,  shall  be  entitled  to  the  rents 
and  profits  of  such  parts  of  the  estate  as  are  let :  that  applies 
only  to  such  estates  as  are  let  in  the  ordinary  sense  of  that 
word.  The  agreement  binds  the  vendor  to  pay  over  the 
rents  only,  and  does  not  extend  to  the  casual  profits. 

Aldsrson,  B.,  and  Bolfb,  B.,  concurred. 

Judgment  for  the  defendant. 
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Bxek.o/PUitt, 
1844. 

Jpr'tl  27.        PicKFORD  and  Another  v.  The  Grand  Junction  Rail- 
way Company. 

The  Grand  AsSUMPSIT.— The  first  count  of  the  declaration  sUted, 

way  ^Company'  that  the  defendants,  before  and  at  the  time  of  the  making 

riew  OTi  their  ®^  ^^  promise  thereinafter  next  mentioned,  were  common 

line,  published  carriers  of  goods  for  hire,  to  wit,  from  Liverpool  to  Bir- 

a  printed  no* 

tioe,  which  waa   mingham:  that  the  plaintiffs,  heretofore,  to  wit,  on  the  12th 

the  d^  oT'  January,  1843,  at  the  request  of  the  defendants,  caused  to 

forUif^^"  be  delivered  to  the  defendants,  to  wit,  at  Liverpool  afore- 

tionof  gooda  said,  as  such  carriers  as  aforesaid,  certain  goods  of  one 

that  aU  gooda  Matthew  Guerrier,  to  wit,  three  crates  of  pork,  of  great 

foaToNdod^'  value,  &c.,  to  be  by  the  defendants  taken  care  of  and 

p.  M.  would  be  safely  and  securely  carried  and  conveyed  by  them,  as  such 

forwarded  on  ''  ''  ... 

the  next  work-    Carriers,  from  Liverpool  aforesaid,  upon  the  evening  of  the 

^rSc  pub-"*  same  day  on  which  they  were  so  caused  to  be  delivered  by 

^^^^^    the  plaintiffs  to  the  defendants  as  aforesaid,  to  Binning- 

gooda  were         ham,  and  there  delivered  safely  and  securely  by  the  de- 
brought  to  the  . 
atotion,  about     fendants  to  the  plaintiffs :  and  thereupon,  in  consideration 

p.  M l^to  be^  ^^  ^^  premises,  and  of  certain  reward  to  be  paid  by  the 

Bi^^  bi^b  P^*^^^*^ff*  *^  *^®  defendants  in  that  behalf,  the  defendants, 

the  railway.  being  such  carriers  as  aforesaid,  then,  to  wit,  on  &c.,  pro- 

bro^t^m  ^  mised  the  plaintiffs  to  take  care  of  the  said  goods,  and 

Se"owner)°Baw  ^^^7  ^^^  securely  carry  and  convey  the  same  from  Liver- 

the  company'a  pool  aforesaid,  upou  the  evening  of  the  same  day  on  which 

W€tohf^f  and 

asked  **  if  there  they  were  SO  delivered  to  the  defendants  as  aforesaid,  to 
^the^goods^  Birmingham  aforesaid,  and  there  to  deliver  the  same  to  the 
^cnin*^he"'    plaintiffs :  and  although  the  defendants,  as  such  carriers 

said  there  was ;  as  aforesaid,  then  had  and  received  the  said  goods  for  the 
and  the  gooda  .  ,  i..i  ii«i 

were  placed  hj   purpose  and  upou  the  terms  aforesaid,  yet  the  defendants, 

the  company's 

porters  on  the 

trucks  on  which  gooda  are  carried  upon  the  railway.    The  same  person  had  on  former  ooca> 

aions  taken  goods  of  the  same  kind  to  the  station  at  a  later  hour,  which  were  never  refused  for 

being  too  late,  and  which  had  been  forwarded  the  same  evening : — Held,  that  upon  these  facts 

there  waa  evidence  to  go  to  the  jury  of  a  special  contract  by  the  railway  company  to  forward 

the  goods  in  question  on  the  same  evening  on  which  they  were  delirered. 
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not  regarding  their  said  promise,  did  not  nor  would  carry  ^ck.  qfpieaa, 
and  convey  the  said  goods  from  Idverpool  aforesaid,  on  the  - 

evening  of  the  same  day  on  which  they  were  so  delivered  Pickford 
to  the  defendants  as  aforesaid,  to  Birmingham  aforesaid,  Thi  Grand 
but  wholly  omitted  so  to  do,  and  kept  and  detained  the  railwIt'co. 
same  at  Liverpool  aforesaid,  for  a  certain  space  of  time,  to 
wit^  the  space  of  twenty-four  hours  beyond  the  evening  of 
the  said  day ;  and  did  not  nor  would  safely  and  securely 
carry  and  convey  the  said  goods  from  Idverpool  aforesaid 
to  Birmingham  aforesaid,  and  there  deliver  the  same  to  the 
plaintiffs,  but  on  the  contrary  thereof  omitted  so  to  do, 
and  a  part  of  the  said  goods,  being  of  considerable  value, 
to  wit,  of  the  value  of  dE2,  became  and  was  wholly  lost,  and 
was  never  delivered  to  the  plaintiffs.  And  the  plaintiffs 
fiirther  say,  that  they  the  plaintiffs,  before  and  at  the  time 
of  the  delivery  of  the  said  goods  to  the  defendant  as 
aforesaid,  had  agreed  and  contracted  with  the  said  Matthew 
Ouerrier  to  convey  the  same  firom  Liverpool  aforesaid  to 
London,  upon  the  evening  of  the  said  day;  that  the  said 
goods  were  so  delivered  to  the  defendants  as  aforesaid,  to 
be  by  them  conveyed  firom  Liverpool  aforesaid  to  Birming- 
ham aforesaid;  and  in  the  course  of  conveyance  of  the 
said  goods  to  London  aforesaid,  the  same,  being  of  a  perish- 
able nature,  were,  by  reason  of  the  said  premises,  and  of 
the  said  breach  of  contract  by  the  defendants  as  first  afore- 
said, greatly  impaired  and  diminished  in  value,  to  wit,  to 
the  value  of  £60,  and  a  fiftvourable  market  was  lost  for  the 
sale  of  the  said  goods :  and  the  plaintiffs,  in  fact,  say,  that, 
by  reason  of  such  premises  as  aforesaid,  they  the  plain- 
tiffs were  called  upon  to  pay,  and  forced  and  obliged  to 
pay,  to  the  said  Matthew  Guerrier  a  large  sum,  to  wit,  the 
sum  of  £60,  for  the  said  damage  so  caused  by  the  said 
breaches  of  contract  by  the  defendants  as  aforesaid,  and 
also  the  costs  of  a  certain  action  brought  by  the  said  Mat- 
thew Guerrier  against  the  plaintiffs,  for  and  on  accoimt  of 
their  breach  of  their  said  agreement  and  contract  with 

VOL.  XII.  SEE  M.  w. 
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Bxeh.  ofpieaa,  him  in  that  behalf,  of  which  said  action  the  defendants 
^  ^'  .  then,  to  wit,  before  the  incurring  by  the  plaintiffs  of  the 
said  costs,  or  of  the  costs  and  charges  hereinafter  men- 
tioned, had  notice,  and  were  then  requested  by  the  plain- 
tiffs, either  to  defend  the  said  action,  or  to  authorize  the 
plaintiffs  to  pay  the  amount  of  the  said  damages;  but  the 
defendants  then  wholly  neglected  and  refused  to  comply 
with  such  request,  and  thereby  forced  and  obliged  the 
plaintiffs  to  defend  the  same,  and  thereby  the  plaintiffs 
necessarily  paid  and  became  liable  to  pay  to  the  said  Mat- 
thew Ouerrier  the  costs  of  the  said  action  incurred  by  him, 
amounting  to  a  certain  sum,  to  wit,  the  sum  of  71.  13«.  M., 
and  also  necessarily  sustained  and  incurred,  and  were 
forced  and  obliged  to  pay  and  became  liable  to  pay,  the 
costs  and  charges  of  them  the  plaintiffs  in  that  behalf, 
amounting  to  a  certain  sum,  to  wit,  the  sum  of  £20,  and 
by  means  of  the  said  several  premises  the  plaintiffs  have 
been  and  are  otherwise  greatly  injured  and  damnified. 

There  was  a  second  count  in  nearly  similar  terms,  but 
applying  to  ten  other  crates  of  pork,  the  property  of  one 
John  Phillips. 

The  defendants  pleaded,  first, 'non  assumpserunt;  se- 
condly, to  the  first  count,  that  they  did  not  have  or  receive 
the  goods  in  that  count  mentioned,  for  the  purpose  or  upon 
the  terms  in  that  count  mentioned ;  thirdly,  to  the  first 
count,  as  to  the  breach  therein  firstly  assigned,  that  they 
did  carry  and  convey  the  said  goods  from  Liverpool  upon 
the  evening  of  the  same  day  on  which  they  were  so  de- 
livered to  the  defendants,  as  in  that  count  mentioned,  to 
Birmingham;  fourthly,  to  the  first  count,  as  to  the  breach 
therein  secondly  assigned,  that  they  did  safely  and  se- 
curely carry  and  convey  the  said  goods  from  Liverpool  to 
Birmingham,  and  there  deliver  the  same  to  the  plaintiffs. 
There  were  also  pleas  to  the  second  count,  in  the  same 
terms  as  the  first  and  second  special  pleas  to  the  first  count 
On  all  these  pleas  issues  were  joined. 

At  the  trial,  before  Lord  AUnger^  C.  B.,  at  the  London 
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Sittings  after  Hilary  Term,  the  following  facts  wereproved,  B»eh,  qfputu, 
The  three  crates  of  pork  mentioned  in  the  first  count  of  '  ^ 

the  declaration,  which  were  the  property  of  Mr.  Guerrier,  Pickford 
a  butcher  in  Liverpool,  and  which  the  plaintiffs  (who,  by  thb  Grand 
agreement  with  the  railway  company,  were  carriers  upon  railway  Co. 
their  line)  had  contracted  to  carry  for  him  to  London,  were 
taken  by  his  servant,  Joseph  Bell,  to  the  goods  station 
of  the  Grand  Junction  Railway,  at  Wapping,  in  Liver- 
pool, between  five  and  six  in  the  evening  of  the  12th  of 
January,  1843,  to  be  forwarded  to  London.  The  railway 
porters  took  the  pork  from  Bell,  and  he  saw  it  put  upon 
the  trucks  by  which  goods  are  conveyed  on  the  railway. 
Bell  asked  the  weigher,  a  person  of  the  name  of  Roger 
Williams,  f'  if  there  was  plenty  of  time,''  (i.  e.  for  the  goods 
to  proceed  that  evening) ;  he  said  there  was,  and  taking 
out  his  watch,  said  it  was  five  minutes  to  six.  Bell  stated 
in  his  evidence,  that  he  was  in  the  habit  of  going  daily  to 
the  railway  with  pork,  and  that  he  had  taken  pork  as  late 
as  half-past  seven,  and  that  it  ''went  right,''  and  the  goods 
were  never  refused  for  being  too  late.  The  pork  in  ques- 
tion was  not,  however,  forwarded  that  evening,  and  when 
it  was  delivered  in  London,  on  Monday  the  16th  of  Janu- 
ary, was  deteriorated  in  value. 

The  ten  crates  of  pork,  to  which  the  second  count  of  the 
declaration  referred,  were  delivered  at  the  same  place  about 
half-past  five  o'clock  in  the  afternoon  of  the  19th  of  Janu- 
ary, 1843,  by  Phillips  himself.  He  saw  Williams,  the 
iveigher,  and  another  of  the  company's  servants,  and  spoke 
to  them  about  sending  off  the  goods,  but  the  particulars  of 
the  conversation  were  not  stated  Phillips  said  that  about 
two  years  before  he  had  talked  with  Mr.  Poole,  the  carrying 
agent  of  the  company,  at  the  railway  office,  about  sending 
off  large  quantities  of  pork,  and  Mr.  Poole  said  he  would 
send  word  down  to  the  station  that  he,  Phillips,  had  goods 
coming  down,  and.  tell  the  men  to  exert  themselves  to  get 
them  off;  no  particular  time  being  mentioned  at  which 
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Exeh,o/pieai,  they  were  to  be  brought;  and  Phillips  had  on  former  oo- 
.  ^^^'  .  casions  deUvered  pork  later  than  seven  o'clock^  which  had 
been  forwarded  the  same  evening.  The  ten  crates  in  ques- 
tion did  not  arrive  in  London  until  late  in  the  evening  of 
Saturday  the  21  st  of  January,  by  which  a  market  was  lost, 
and  a  considerable  loss  incurred. 

Some  time  before  the  transactions  in  question,  the  de- 
fendants had  put  forth  a  printed  notice,  a  copy  of  which 
was  pasted  upon  a  board,  and  hung  up  over  the  doors  of 
the  goods  station  at  Wapping,  that  "  all  goods  received 
after  four  o'clock  p.  m.  would  be  forwarded  on  the  next 
working  day."  Bell  stated  that  he  saw  the  board,  but  did 
not  read  its  contents. 

For  the  defendants,  it  was  contended  that  there  was  no 
evidence  to  go  to  the  jury  in  support  of  the  special  con- 
tract alleged  in  the  declaration,  to  forward  the  goods  on 
the  evening  of  the  same  day  on  which  they  were  delivered. 
The  Lord  Chief  Baron  was  of  that  opinion,  but,  at  the  re- 
quest of  the  plaintiffs'  counsel,  left  the  case  to  the  jury ;  and, 
in  summing  up,  stated  to  them  that  he  thought  the  notice 
published  by  the  defendants  overbalanced  the  evidence 
given  for  the  plaintiffs,  of  the  mode  of  dealing  in  respect  to 
such  goods }  and  that,  in  his  view  of  the  case,  there  was  no 
evidence  of  a  particular  contract  to  forward  the  goods  in 
question  the  same  evening.  The  jury  having  found  a  ver- 
dict for  the  defendants, 


Martin,  in  the  early  part  of  this  term,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection,  or  that 
the  verdict  was  against  evidence. 


Erie  and  Crampton  now  shewed  cause. — The  express 
contract  set  out  in  the  declaration  is,  that  the  defendants 
undertook  to  forward  the  goods  an  the  same  evemng;  but 
no  such  express  agreement,  nor  any  uniform  course  of 
dealing  to  that  effect,  was  established  by  the  evidence. 
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The  question,  howeveri  whether  there  was  such  a  special  Exek.qfPUtt», 
contract  as  alleged^  was,  at  the  request  of  the  plaintiffs' 
counsel,  left  to  the  jury;  it  was  a  question  entirely  for 
them  to  determine,  and  they  found  it  for  the  defendants. 
The  utmost  extent  to  which  the  evidence  went  was  to 
shew  a  contract  to  forward  within  a  reasonable  time.  The 
board  fixed  up  over  the  office  negatived  the  contract  de* 
dared  on ;  it  was  a  plain  intimation  to  all  persons  who 
wanted  their  goods  forwarded  the  same  evening  of  the 
terms  on  which  that  would  be  done ;  which  terms  were 
not  complied  with  in  this  case  by  the  plaintiffs.  In  par- 
ticular instances,  indeed,  the  defendants  had,  ex  grati&,  de- 
viated from  their  general  rule ;  but  those  cases  afford  no 
evidence  of  the  existence  of  an  express  contract  in  this 
instance.  The  person  who  brings  these  goods  merely  says 
— ''  Is  there  time  ?"  but  there  is  no  proof  of  any  direc- 
tions given  to  him  to  make  inquiries,  or  to  contract  on  be- 
half of  the  plaintiffs.  [Parke^  B. — Suppose  the  goods  had 
been  received,  and  brought  half  way,  and  then  lost,  would 
not  the  company  be  liable  ?]  Williams,  the  weigher,  was 
not  an  agent  to  make  such  a  contract  as  this:  Oiioe  v. 
Eames  (a).  On  a  general  receipt  of  goods,  the  carrier 
would  only  be  bound  to  use  reasonable  care  and  diligence 
in  forwarding  them  within  a  reasonable  time ;  the  question 
therefore  is,  whether  the  evidence  established  an  absolute 
contract  to  carry  on  the  same  evening,  at  all  events  and 
under  whatever  circumstances. 


Martin  {CardweU  with  him),  contri. — ^The  only  question 
in  this  case  really  is,  whether  railway  companies  are  to  be 
placed  in  a  different  condition  from  all  other  carriers. 
Can  it  be  doubted,  that  if  the  same  facts  had  been  proved 
to  have  taken  place  at  one  of  the  old  coach  offices,  the 
ooach-proptietors  would  have  been  held  liable?    They  are 


(a)  2  Stark.  181. 
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Bxeh,  qf  Pleas,  bound.  in  the  course  of  their  business  as  carriers,  by  the 

'  ^     contract  of  the  agent  whom  they  put  forward  as  having  the 

management  of  that  branch  of  their  business.   The  person 

who  is  stationed  to  receive  and  weigh  the  goods  must  hare 

authority  to  contract  for  the  sending  of  them.     IPottoek, 

C.  B. — ^It  does  not  appear  that  anybody  else  was  spoken 

to;  and  the  goods  were  undoubtedly  received  on  some 

contract  or  other.]     And  that  at  the  regular  station  for 

the  receipt  of  goods;  and  they  were  put  upon  the  trucks 

to  be  forwarded. — He  was  then  stopped  by  the  Cburt^  who 

made  the 

Rule  absolute  for  a  new  trial. 


Afay  2. 

The  plaintiff! 
contracted  in 
writing  to  do 
certain  work  for 
the  defendant, 
and  find  the 
materials  for  it, 
for  a  fixed  sum. 
Hie  defendant 
afterwards  rap. 
plied  a  portion 
of  themate- 
riala,  which  the 
plaintiffs  ac- 
cepted,  and 
used  np  in  the 
work.     In  an 
action  for  the 
work  done  hj 
the  plaintiffs : 
—Held,  that 
the  defendant 
was  entitled  to 
deduct  from  the 
damages  the 
yalue  of  the 
materials  sup- 
plied by  him, 
without  plead- 
ing  a  set-off*. 


Newton  and  Another  v.  Fobsteb. 

UeBT  for  work  and  labour  and  materials,  and  on  an  ac- 
count stated. — Fleas,  except  as  to  £40,  parcel  &;c.,  nun- 
quam  indebitatus;  as  to  the  said  sum  of  iE40,  payment  of 
that  sum  into  Court,  which  was  taken  out  of  Court  by  the 
plaintiff  in  satisfaction  of  so  much.  The  particulars  of  de- 
mand admitted  the  receipt  of  £10,  and  claimed  the  sum  of 
66L  69.  7d,  as  a  balance.  At  the  trial  before  Lord  Abm- 
ffer,  C.  B.,  at  the  London  Sittings  after  Hilary  Term,  the 
plaintiffs  prored  work  done  to  the  amount  of  67/.  7».  2d, 
The  defendant  put  in  a  written  contract  whereby  the  plain- 
tiffs agreed  to  do  the  work  and  find  the  materials  for  it,  for 
£55,  and  proved  also,  that  he,  the  defendant,  had  supplied 
a  portion  of  the  materials,  to  more  than  the  value  of  £5, 
which  the  plaintiffs  had  used  up  in  the  work.  It  was 
thereupon  contended  for  the  defendant,  that  the  whole  of 
the  plaintiffs'  demand  was  covered,  and  that  he  was  entitled 
to  a  verdict  on  the  issue  of  nunquam  indebitatus.  The 
Lord  Chief  Baron,  however,  thought,  that,  as  to  the  mate- 
rials supplied  by  the  defendant,  a  set-off  ought  to  have 
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been  pleaded^  and  directed  a  verdict  for  the  plaintiffs  for  Bxeh.  qfpietu, 

£5,  giving  the  defendant  leave  to  move  to  enter  the  verdict  .   ^^^'  . 

for  him.  Nbwton 


JerviSf  on  a  former  day  in  this  term^  obtained  a  rule  nisi 
accordingly^  citing  T\imer  y.  Diaper  (a) ;  against  which 

Cockbum  now  shewed  cause. — Turner  v.  Diaper  is  un- 
doubtedly an  authority  to  shew,  that  where  a  person  is 
employed  to  do  certain  work  for  a  certain  sum,  and  part 
of  the  work  is  afterwards  done  by  the  employer,  the  amount 
of  the  latter  work  is  matter,  not  of  set-off,  but  of  deduc- 
tion. This  is  not  the  case,  however,  of  part  of  the  work 
being  done  by  the  employer,  but  of  materials  found  by  him 
for,  and  used  by,  the  party  employed.  It  is  submitted  that 
that  created  a  debt  from  the  plaintiff  to  the  defendant, 
which  ought  to  have  formed  the  subject  of  a  set-off. 

Pabke,  B. — ^This  is  a  very  clear  point.  The  plaintiffs 
contracted  to  do  the  work  and  supply  the  materials  for 
£55.  They  have  not  performed  that  contract,  because 
they  have  not  supplied  all  the  materials.  Then  they  agreed 
to  do  other  work,  under  a  fresh  contract  whereby  the  de- 
fendant supplied  materials,  the  value  of  which  amounts  to 
more  than  £5.  That  is  no  cross  demand ;  there  is  no  con- 
tract by  the  plaintiffs  to  pay  the  defendant  the  price  of 
those  goods. 

Alderson,  B. — If  you  find  the  cloth  for  your  coat,  the 

tailor  has  no  right  to  charge  you  for  it. 

Bule  absolute. 

{a)  2  Man.  &  G.  241 ;  2  Scott,  N.  R.,  447. 
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Debt,m  je200,  Lf  EBT,  in  £200,  for  work  and  labour  and  materials,  in 

for  work  and 

labour,  for  £200  for  goods  sold  and  delivered,  and  in  £200  on  an 
^  t^D^^  account  stated.  Pleas,  first,  except  as  to  £85,  parcel  &c^ 
stated.  Piew,  nunquam  indebitatus;  secondly,  except  as  to  the  said 
utoj^5,par.  gum  of£35,  parcel  &c.,  payment  before  action  brought; 
debtodi  second,  thirdly,  as  to  the  said  sum  of  £35,  parcel  &c.,  payment 
Sffis.*^  into  C3ourt  of  £87,  in  full  satisfaction  of  the  said  sum  of  . 
oei,  payment      £35  and  all  damages  for  the  detention  thereof;  fourthly, 

before  action  **  ,  / 

brought;  third,  a  plea  of  set-off  to  the  whole  declaration.    At  the  trial 

payment  into'  ^^  ^^^  causc,  a  verdict  was  taken  for  the  plaintiff  for  the 

^mI&^^tl  ^^^^^  ^  ^^®  declaration,  subject  to  a  reference  of  the 

ofthe  said  sum  cause,  and  all  other  matters  in  difference  between  the 

aU  damages  for  parties,  to  au  arbitrator,  who,  by  his  awards  directed  a 

thereof  ;foartfa,  ▼crdict  for  the  plaintiff  on  the  first  issuej  but  without  any 

a  8et.<^  to  the  damages,  and  for  the  defendant  on  the  other  issues. 

wbole  declara- 
tion.  Thecanse 

indiferCTccbe-  ^^  ^^^  moved  for  a  rule  to  shew  cause  why  the  award 
tween  the  par-    should  uot  bc  set  aside. — ^First,  the  finding  on  the  first 

ties  were  re-  ,  i«-i  .     .  m 

ferred,  by  order  issuc.  Without  any  award  of  damages,  is  imperfect  and 
anvbitrator,  eiToneous.  Nominal  damages  should  at  least  have  been 
award^  dSwtcd  ^"^^^^^  ^^  Groui  V.  Glorier  (a),  which  was  an  action 
averdictforthe  on  the  casc  for  injuring  the  plaintiff's  house  by  remoy- 

plaintiff  on  the  •  «»  * 

first  issue,  ing  the  support  of  the  defendant's  house,  the  defendant 
gM,  and^r^*  pleaded,  first,  not  guilty;  secondly,  a  denial  of  the  right 
'^'^th^^Sh*"'  to  support ;  thirdly,  payment  of  money  into  Court,  and 
usaeBi—Heid,  no  damages  ultrk.  The  first  issue  having  been  found  for 
was  good;  that  the  plaintiff,  without  damages,  the  last  for  the  defendant, 
wiw righTteinot  *"^  *^®  3^^  having  been  discharged  firom  any  finding  on 
awarding  any     the  secoud,  this  Court  held,  that,  as  the  record  stood,  the 

damages  on  the 

first  issue;  and  defendant  was  entitled  to  the  postea,  and  that,  unless  the 
astotheserend  j^^g^  amended  by  insertiQg  nominal  damages  on  the  first 
issues  was  not    {^hq  ^  Venire  de  novo  must  issue.    Parke,  B.,  there  says, 

repugnant.  '  f       m  ^  » 

{a)  1  Dowl.  P.C,  N.S.,  58. 
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'The  plaintiff  should  apply  to  the  judge  who  tried  the  Bxtk.rfPitaM^ 


cause^  to  amend  the  postea  by  inserting  nominal  da- 
mages. If  that  be  not  done,  the  only  remedy  is  by  a 
▼enire  de  novo.  K  the  jury  thought  that  the  plaintiff 
was  guilty  of  the  wrongful  act  complained  of,  they  should 
have  found  some  damages ;  not  having  done  so,  they  are 
guilty  of  a  default,  and  that  is  a  case  in  which  a  venire 
de  no¥0  is  awarded/'  So  here,  the  arbitrator  in  effect 
finds  that  the  defendant  was  indebted  beyond  iE85,  and 
he  ought  to  say  how  much.  [Parker  B. — If  I  am  cor- 
rectly reported  to  have  made  those  observations,  there 
must  have  been  some  defect  in  the  pleas.  The  plea  of 
payment  into  Court  could  not  have  covered  the  whole  de- 
claration, else  it  would  not  have  been  allowed  with  not 
guilty.]  In  Clement  v.  Lewie  (a),  where  the  jury,  on  the 
trial  of  an  action  for  libel,  found  for  the  plaintiff  on  one  of 
the  issues,  and  on  some  of  the  pleas  to  the  other  issue,  but 
without  any  assessment  of  damages,  and  found  for  the  de- 
fendant on  other  pleas  to  the  latter  issue,  in  respect  of 
which  the  plaintiff  afterwards  obtained  judgment  non  ob- 
stante veredicto,  it  was  held,  that  the  verdict  for  the  plain- 
tiff was  imperfect  and  void  for  want  of  an  assessment  of 
damages.  IParke,  B. — ^That  is,  where  the  pleas  found  for 
the  defendant  are  bad  pleas ;  here  they  are  good.  It  would 
be  idle  to  assess  damages  for  the  plaintiff  where  he  is  not 
entitled  to  any.  Aldersan^  B. — Where  the  pleas  are  bad, 
the  Court  has  no  means  of  giving  judgment,  and  therefore 
there  must  be  a  venire  de  novo.]  The  jury  or  arbitrator 
ought  to  find  the  amount  of  the  debt  and  damages,  and 
then  the  other  pleas  would  cover  that.  [Parke,  B. — ^The 
report  of  the  case  of  Grout  v.  Glasier  in  the  Law  Jour- 
nal (6),  shews  that  the  plea  of  payment  into  Court  did  not 
cover  the  whole  declaration.] 

(a)  3  Brod.  &  B.  297.  530 ;  Frankwn  t.  Earl  of  Fal- 

{h)  10  Law  J.,  N.  S.,  Ezch.  276.      mouthy  2  Ad.  &  E.  462 ;  4  Nev. 
See  Savagt  v.  Aihwin^  4  M.  &  W.      &  M.  330. 
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Secondly,  the  finding  of  the  arbitrator  for  the  defendant 
on  the  last  issue  is  repugnant.  He  ought  to  have  found 
the  balance  due  to  the  defendant :  it  is  inconsistent  to  find 
a  set-off  covering  the  whole  of  the  plaintiff's  demand,  in  the 
face  of  a  plea  of  payment  into  C!ourt  of  iE85.  That  sum 
at  least  must  be  due  to  the  defendant,  if  the  last  issue  be 
correctly  found  for  him.  [Parke,  B.  — You  say  £35  is 
necessarily  due  from  the  plaintiff  to  the  defendant,  which 
the  arbitrator  has  not  found :  but  that  is  not  necessarily  so. 
Suppose  the  action  brought  for  £135,  and  £35  paid  after 
action  brought;  why  might  not  £185  be  due  firom  the 
plaintiff  to  the  defendant  at  the  time  of  action  brought  ?] 
Then  the  £35  would  be  a  matter  in  difference.  [Parke,  B. 
— No;  it  may  have  been  repaid  by  the  plaintiff  to  the 
defendant  since  the  plea  pleaded,  and  before  the  reference; 
and  that  would  make  all  correct.] 


Per  Curiam, 


Rule  refused. 


Qumn,  where 
the  defendant 
obtains  a 
judge's  order  to 
stay  the  pro- 
ceedings in  an 
action  on  pay- 
ment of  debt 


Hawkins  v.  Hassell» 

X  HE  declaration  in  this  case  was  delivered  on  the  9th  of 
December  last,  and  was  returned  by  the  defendant,  on  the 
ground  that  no  appearance  had  been  entered ;  but  was  re- 
delivered, the  defendant's  attorney  undertaking  to  enter 
an  appearance.  On  the  18th,  the  defendant  obtained  a 
«rtadn*time  *in  judge's  order  to  Stay  the  proceedings  on  payment  of  debt 
Ac'^int^lT^  and  costs  in  two  days ;  in  default  whereof  the  plaintiff  was 
to  be  at  liberty  to  be  at  liberty  to  sign  judgment  and  issue  execution.  On 
ment  and  issne  the  16th  of  December,  no  payment  having  been  made  pur- 
nopayment"**    suaut  to  the  ordcr,  the  plaintiff  signed  judgment,  and  gave 

being  made,  the 

plaintiff  signs  jadgment  accordingly,  and  the  defendant  by  his  attorney  attends  the  taxation  of  coats; 
whether  such  obtaining  of  the  judge's  order,  and  attendance  before  the  Master,  do  not  amount 
to  a  waiver  of  an  irregularity  in  signing  the  judgment  without  first  entering  an  appearance. 

A  judgment  so  signed  is  irregular  only,  and  the  defendant  must  come  to  the  Court  to  set  it 
aside  promptly  after  he  knows  of  the  irregularity.  And  the  omission,  in  the  bill  of  costs  de- 
Uvered  to  him,  of  any  charge  for  entering  an  appearance,  would  be  sufficient  notice  to  him  of 
the  irregularity. 
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notice  of  taxation  of  costs.    The  defendant's  attorney  at-  Bsch.  o/Piea$, 


tended  the  taxation^  and  execution  issued  for  the  amount 
found  due  by  the  Master.  On  the  12th  of  March^  the  de- 
fendant discovered  that  no  appearance  had  been  entered 
for  him ;  and  on  the  22nd  of  April,  a  rule  was  obtained  by 
the  defendant  to  set  aside  the  judgment  and  subsequent 
proceedings  for  this  irregularity. 

Erie  now  shewed  cause. — The  defendant's  appearance 
by  his  attorney  before  the  Master,  on  the  taxation  of  the 
costs,  made  him  an  actor  in  the  cause,  and  was  a  waiver  of 
the  irregularity  in  signing  judgment  without  an  appear- 
ance having  been  first  entered.  Indeed,  the  defendant,  by 
taking  out  the  summons,  and  compelling  the  plaintiff  to 
accept  an  order,  for  payment  of  the  debt  and  costs,  subject 
to  the  condition  of  his  signing  judgment  on  non-payment, 
sufficiently  waived  any  such  irregularity. 

Snowies  and  Bagky^  contrlt. — ^The  judgment  was  clearly 
irregular  when  signed,  no  appearance  having  been  then 
entered.  The  plaintiff  ought  to  have  compelled  the  de- 
fendant to  perform  his  undertaking  to  appear,  or  to  have 
entered  an  appearance  for  him,  before  signing  judgment : 
but  he  proceeds  in  the  action,  knowing  that  no  appearance 
lias  been  entered,  and  after  notice  that  the  declaration  was 
returned  on  that  ground.  And  the  effect  of  the  judge's 
order  is  not  to  make  the  judgment  good,  unless  the  plain- 
tiff first  enters  an  appearance.  The  proceedings  on  the 
roll  would  be  bad  on  error  for  want  of  it.  The  order  can 
only  be  considered  as  equivalent  to  a  cognovit,  and  on 
that  an  appearance  must  be  entered  before  judgment  can 
be  signed,  even  though  it  gives  an  express  authority  to  the 
plaintiff  to  sign  judgment.    Cook  v.  Baven  (a),  Venn  v. 

(a)  1  T.  R.  635. 


1844. 
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Bseh.qfPUa»,  Cohert  (a),  RoberU  v.  ^mrr  (i),  fFaisan  r.  'Dare  (c),  Bich- 
^  ^^'  ^  ardsou  v,  Da/y  (rf).  [iSrfc  referred  to  Uoyd  v.  ISTai/  (e>] 
Hawkiks  [PorAc,  B. — The  only  question  is,  whether  the  going  be* 
HA88BLL.  fore  the  judge  is  not  an  act  done  in  Coort  by  the  defiend- 
ant  himself,  which  differs  it  from  the  case  of  a  oognoTit, 
which  may  be  signed  in  a  distant  part  of  the  coontiy. 
But  is  this,  at  most,  anything  more  than  an  irregabir- 
rity  ?  and  if  so,  is  it  not  waived  by  lapse  of  time?]  The 
defendant  did  not  know  of  this  defect  until  the  month 
of  March.  On  the  return  of  the  declaration,  he  would 
suppose  that  the  plaintiff  would  enter  an  appearance  with- 
out loss  of  time.  [Parke,  B. — He  must  have  known  that 
the  bill  of  costs,  delivered  for  the  purpose  of  the  taxation, 
contained  no  charge  for  entering  an  appearance.  That, 
however,  did  not  prove  that  the  judgment  was  signed  with- 
out an  appearance  having  been  entered,  because  that  bill 
of  costs  would  not  indude  the  costs  of  signing  final  judg- 
ment, nor  of  the  appearance.  The  question  is,  whether  the 
second  bill  of  costs  included  the  costs  of  appearance.] 
That  does  not  appear. 

Parke,  B. — If  that  bill  was  silent  as  to  any  appearance, 
the  defendant  then  knew  that  the  judgment  was  irregular, 
and  this  application  is  too  late.  The  Masters  say  it  is  the 
universal  practice  to  require  an  appearance  to  be  entered 
before  judgment  is  signed,  and  that  the  coming  into  Court 
before  the  judge,  on  a  summons  for  payment  of  the  debt 
and  costs,  is  not  sufficient ;  and  that  an  allocatur  would 
never  have  been  given  for  those  costs,  unless  the  Master 
had  been  satisfied,  by  the  bill  of  costs  or  some  statement 
of  the  attorney,  that  an  appearance  was  entered  before 


(a)  4  T.  R.  578.  (i)  4  M.  &  W.  884. 

(6)  3  Dowl.  P.  C.  661.  («)  6  Dowl.  P.  C.  127. 

(c)  2  M.  &  W.  386. 


EA8TXB  TBRM^   7  TIC9.  779 

judgment.    Let  it  be  referred  to  the  Master  to  ascertain  Bxek.  t^Pieat, 
whether  that  second  bill  included  a  charge  for  the  costs  of 
appearance.     If  it  did  not,  the  rule  will  be  discharged 
with  costs;  if  it  did^  the  rule  will  be  absolute,  but  no  ac- 
tion to  be  brought. 

Rule  accordingly. 


Duck  ITT  v,  Satchwell.  May  4. 

1  HIS  was  an  action  on  the  case  by  an  apprentice  against  where  the 
his  master  for  slanderous  words  imputing  felony  to  the  fimtpiemtifr,in 
plaintiflF,    The  phiintiff  being  an  in&nt,  his  father  was  ad-  "oJS^Spadng 
mitted,  by  a  judge's  order,  dated  18th  June,  1848,  to  pro-  S^^^ii^tted 
secute  the  action  as  his  next  Mend  and  guardian.  to  proeeeatethe 

action  88  his 
prodiein  amy, 

Jervia  now  moved  for  a  rule,  calling  upon  the  plaintiff  ^U^J^^pV 
and  the  prochein  amy  to  shew  cause  why  the  latter  should  pointment,  on 

affidarit  that 

not  be  removed,  and  why  the  proceedings  should  not  be  it  had  since 
stayed  until  security  for  costs  were  given,  or  until  a  re-  ^i^^ tbefoUwr 
sponsible  person  was  appointed  in  his  stead,  upon  an  J^^J^^^"' 


affidavit,  stating,  that,  since  the  order  had  been  obtained,  it  yean  before, 

and  had  not 

had  been  discovered  that  the  father  had  taken  the  bene-  since  carried  on 

fit  of  the  Insolvent  Debtors  Act  in  April  1840,  and  had  Hot  b^' 

not  since  carried  on  any  business:  that  the  infant  had  ■jti'^ctoriiy 

"^  '  shewn  that  he 

been  brought  up  by  a  respectable  tradesman,  who  had  al-  had  used  doe 

ways  acted  as  his  guardian,  and  who,  on  the  plaintiff  being  procmMme 

apprenticed  to  the  defendant,  in  February  1842,  was  a  bte*^fi^^'- 

Goncurring  party  to  the  indenture  of  apprenticeship,  and  nected  with  the 

plaintin  to  be 

paid  the  defendant  a  premium  of  £20. — The  authorities  on  the  prochein 

this  subject  are  conflicting.     In  Doe  d.  Selby  v.  Ashian  (a),  *™^' 
although  the  point  was  not  distinctly  raised,  Buller,  J.,  laid 
it  down  without  qualification,  that  "  when  an  infant  sues. 


(fl)  IT.  R.  491. 
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Bsek.qfPiea9t  the  Court  will  oblige  the  prochein  amy^  or  guardian,  or 
attorney,  to  give  security  for  costs/'  On  the  other  handj 
in  Yarworih  v.  Mitchell  (a),  the  same  Court  sud — ^''If  we 
were  to  hold,  that  the  prochein  amy,  who  in  this  case  hap- 
pens to  be  the  father  of  the  infant,  must  give  security  for 
costs,  it  would  in  many  instances  absolutely  prevent  an  in- 
fant from  suing,  however  just  his  cause  of  action  might 
he"  It  is  to  be  observed,  however,  that  there  the  applica- 
tion was  for  a  stay  of  proceedings  solely  on  the  ground  of 
an  insolvency  subsequeni  to  the  appointment  of  the  pro- 
chein amy.  In  T\imer  v.  Tktmer  (b),  it  was  stated  in  ar- 
gument, that,  if  the  prochein  amy  be  insolvent,  the  defend- 
ant may  apply  to  the  Court  to  have  a  solvent  prochein 
amy  named :  but,  in  a  note  to  that  case,  the  editor  cites 
another  of  Squirrel  v.  Sqtdrrel,  where  Lord  ThMrUno  re- 
fused to  remove  the  prochein  amy  of  a  married  woman,  on 
the  ground  that  he  was  in  bad  circumstances.  [Rolfe^  B. 
— In  the  case  of  a  suit  in  equity  by  a  feme  covert,  the  de- 
fendant is  certainly  entitled  to  have  a  responsible  person 
appointed  to  sue  on  her  behalf.]  In  an  anonymous  case, 
reported  in  1  Marshall,  4,  the  Court  of  Common  Fleas  said, 
that  an  infant,  who  had  a  good  right  of  action,  was  not  to 
lose  his  cause  because  his  prochein  amy  was  not  a  man  of 
responsibility.  But  in  the  subsequent  case  of  Ma$m  v.  Ber- 
then  (c),  the  same  Court  held,  that  the  insolvency  of  the 
prochein  amy  was  a  good  ground  for  requiring  security  for 
costs.  Perhaps  no  general  rule  can  be  laid  down,  but  it 
is  a  matter  for  the  discretion  of  the  Court,  to  be  exercised 
according  to  the  circumstances  of  each  case.  In  Waiton 
V.  FroBer  (rf),  Parke,  B.,  says — "It  is  the  duty  of  the 
Court,  in  its  discretion,  to  appoint  a  proper  person  to  act 
as  the  prochein  amy  of  an  infant,  when  he  requires  the 
aid  of  one.''    And  the  Court  held  in  that  case,  that  an 


(a)  2  D.  &  R.  423.  (e)  4  M.  &  P.  215. 

(6)  2  P.  Wms.  297.  {d)  8  M.  &  W.  6e0. 
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uncertificated  bankrupt,  being  in  a  position  in  which  he  ^^A.  qfPUoi, 
could  acquire  no  property  for  himself,  was  not  a  proper  ^ 

person  to  sue  on  behalf  of  the  infant.  So  here,  the  pro-  Duckitt 
chein  amy  having  been  discharged  as  an  insolvent  debtor,  Satchwbll. 
there  is  a  very  remote  probability  of  his  having  any  funds 
out  of  which  to  pay  the  costs.  The  Court  will  therefore, 
it  Lb  hoped,  interpose,  at  least  to  the  extent  of  requiring 
some  bon&  fide  endeavour  to  be  made  to  procure  a  solvent 
party  in  his  place. 

Badeley  shewed  cause  in  the  first  instance,  and  pro- 
duced an  affidavit  of  the  prochein  amy,  stating  his  belief 
that,  if  he  were  not  permitted  to  prosecute  the  action,  the 
infant  would  be  wholly  without  remedy,  and  his  reputation 
would  in  consequence  be  destroyed,  as  the  deponent  knew 
no  one  in  better  circumstances  than  himself  who  could  be 
asked  to  become  responsible  for  the  costs ;  and  that  he  be- 
lieved himself  to  be  fully  able  to  meet  the  responsibilities 
which  might  be  cast  upon  him  by  the  proceedings  in  this 
action. — In  the  first  place,  it  is  clearly  settled  that  the  po- 
verty or  insolvency  of  a  plaintiff  is  no  ground  for  requiring 
him  to  give  security  for  costs :  Ross  v.  Jacques  {a) ;  neither 
is  his  bankruptcy,  unless  where  he  is  suing  merely  for  the 
benefit  of  the  assignees :  Wray  v.  Brown  (4).  [Parhe^  B. 
— ^There  is  no  doubt  of  that  \  on  the  other  hand,  there  is 
no  doubt  that  the  appointment  of  the  prochein  amy  can- 
not be  by  himself,  but  must  be  the  act  of  the  Court,  exer- 
cising its  discretion ;  and  the  question  is,  whether,  if  the 
fact  had  been  made  known  to  the  Court,  at  the  time  of 
this  person's  appointment,  that  he  was  a  discharged  insol- 
vent, all  of  whose  property  is  liable  to  be  taken  by  his 
assignees,  they  would  have  made  the  appointment.  Un- 
doubtedly there  may  be  cases  of  importance  to  the  infant, 
hi  which  it  may  be  fit  that  he  should  be  allowed  to  have 

(a)  8  M.  &  W.  135.        {h)  6  Bing.  N.  C.  271;  8  Scott,  557. 
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B»eh.  o/PUoM,  his  father  as  his  prochein  amy.]     This  is  an  action  finr  a 
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grieyous  personal  wrong,  affecting  the  character  and  pros- 
pects in  life  of  the  infant;  and  it  may  be  an  absolnte  de- 
nial of  justice  to  him  if  this  application  succeed.  It  is  not 
so  probable,  in  sach  a  case^  that  he  will  be  able  to  get  any 
other  person  to  come  forward  as  prochein  amy,  as  it  woold 
be  in  an  action  on  a  contract  to  recover  money.  [Alderwon, 
B. — ^Your  affidavit  does  not  say  he  has  applied  to  anybody. 
PoUocky  C.  B. — ^Nor  does  it  disclose  anything  as  to  his  con- 
dition or  connexions.  Bo^fe,  B. — For  aught  that  appears, 
he  may  have  brothers^  or  uncles,  or  friends^  who  would  be 
unexceptionable.]  It  is  submitted  that  it  was  not  neces- 
sary to  state  any  of  those  matters.  The  case  of  WaUon  v. 
Frtuer  lays  it  down  distinctly,  that  the  father  is  the  proper 
and  natural  guardian  of  every  infant,  and  as  such  ought 
always,  in  the  first  instance,  to  be  appointed  to  act  as  his 
prochein  amy.  [Parke,  B. — If  you  can  make  it  out  that 
the  rule  to  guide  the  discretion  of  the  Court  is,  that  the 
father  is  to  be  appointed  without  inquiry  into  his  circum- 
stances, then  you  are  right.]  Ycarworth  v.  MUcheU  ap- 
pears to  go  that  length ;  and  the  authority  of  that  case  is 
not  impeached  by  Mann  v.  Berthen,  because  there  the  in- 
fant was  attempting  to  sue,  not  by  prochein  amy,  but  by 
a  guardian,  who  was  no  relation  to  him.  [Pottack,  C.  B. 
— Yarworth  v.  Mitchell  was  a  case  of  insolvency  subsequent 
to  the  appointment ;  it  is  a  different  case  if  the  prochein 
amy  has  been  improperly  appointed  in  the  first  instance.] 
The  Court,  in  their  discretion,  appear  always  to  have  con- 
sidered that  the  father  was  the  proper  person  to  be  i^ 
pointed.  If  an  action  like  this  is  to  be  postponed  until 
the  in&nt  comes  of  age,  the  greatest  injustice  may  follow; 
not  only  the  witnesses  may  die,  but  his  character  may  be 
ruined  in  the  meantime. 

Pollock,  C.  B. — In  questions  of  thia  kind,  the  conflict . 
must  always  be  between  hardship  to  the  defendant  on  the 
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one  hand^  and  a  denial  of  justice  to  the  plaintiff  on  the  s^h.  qfPUoi, 

other.     I  quite  go  along  with  Mr.  Badeley^B  observations,  '  ^ 

as  to  the  injustice  which  might  arise  from  delaying  the      Duckitt 

suit,  especially  in  a  case  like  this,  where  the  plaintiff's    Satchwsll. 

character  is  deeply  involved ;  but  the  affidavit  of  the  father 

does  not  disclose  any  facts  from  which  the  Court  might 

conclude  that  he  had  used  due  diligence  to  procure  any 

other  responsible  substitute,  but  only  states  his  belief  that 

he  shall  not  be  able  to  find  any.    Under  the  circumstances, 

we  think  the  appointment  ought  to  be  vacated,  with  liberty 

to  the  plaintiff  to  apply  by  summons,  to  be  served  on  the 

defendant's  attorney,  to  substitute  another  procheii^  amy, 

if  a  responsible  person  can  reasonably  be  found ;  or  if  not, 

to  re-appoint  the  father;  for  which  purpose  this  rule  will 

be  enlarged. 

The  other  Barons  concurring. 

Rule  enlarged  accordingly. 


ShERWIN  v.  SwiNDALL.  May  7. 

JlBESPASS  for  breaking  and  entering  the  plaintiff's  In  trespass  for 

dwelling-house,  breaking  the  outer  door  thereof,  and  seiz-  entering  t^ 

ing  and  taking  away  his  goods. — Plea,  not  guilty.     At  jJ^Jlf^nd 

the  trial,  before  Parke,  B.,  it  appeared  that  the  defendant  "ciring  and 

,..«..,  f  ,  ,  ,        ,       taking  away  bis 

went  to  the  plamtiff's  house  m  order  to  take,  under  the  goods,  theevi. 
process  of  the  county  court,  certain  goods  which  he  sup-  the  defendant' 
posed  to  be  there ;  that,  being  refused  admittance,  he  threat-  ^oowfto' tie 

ened  to  break  into  the  house,  and,  notwithstanding  a  under  the  pro- 
cess of  a  count  j- 
oonrti  certain 
goods  supposed  to  be  there ;  that,  being  refused  admittance,  he  broke  open  the  outer  door  with  an 
axe,  after  a  warning  not  to  do  so,  entered  the  house,  and  took  away  certain  goods  of  the  plaintiff: 
— Held,  that  this  was  a  case  in  which  the  judge  had  power,  under  the  stat.  3  &  4  Vict.  c.  24,  s. 
2,  to  certify  that  the  trespass  was  "  wilful  and  malicious,"  so  as  to  give  the  plaintiff  his  full 
costs,  the  damages  found  by  the  jury  being  under  40ff. 

VOL.  XII.  P  P  P  M.  W. 
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JSMh.ofPUa$^  caation  from  the  plaintiff's  son  not  to  nse  any  Tiolenoe, 

^  '    ^    procnred  an  axe,  broke  open  the  outer-door,  and,  having 

Sbsrwik     got  into  the  honse,  insisted  on  searching  a  bed-room,  in 

Swiks4Um     which  he  declared  the  goods  to  be;  and  committed  the 

other  grievances  complained  of.    The  juiy  fonnd  a  verdict 

for  the  plaintiff,  with  20^.  damages;  wh»eapon  the  learned 

Judge  certified,  under  the  stat.  S  &  4  Vict.  c.  24,  s.  2,  that 

the  trespass  was  "  wilfnl  and  malicious,''  in  order  to  give 

the  plaintiff  his  costs ;  intimating,  at  the  same  time,  some 

doubt  whether  it  could  be  considered  to  be  ma&cuntt,  within 

the  meaning  of  that  act. 

Whaieky  having  obtained  a  rule  to  shew  canse  why  the 
certificate  should  not  be  set  aside, 

Martin  now  shewed  cause. — ^This  question  turns  on  the 
construction  to  be  put  upon  the  recent  statute,  3  &  4  Vict 
c.  24,  the  second  section  of  which  gives  the  Judge  power, 
on  the  trial  of  an  action  of  trespass,  to  certify  that  the  tres- 
pass was  **  wilful  and  malicious,"  and  thereby  to  prevent 
the  operation  of  the  enacting  part  of  that  clause,  which 
deprives  plaintiffs  in  trespass  of  their  costs  if  the  damages 
recovered  are  less  than  4Gs.  The  words  ''wilful  and  mali- 
cious," in  this  statute,  ought  to  receive  the  same  construc- 
tion which  has  been  put  upon  them,  as  used  in  the  stat.  8 
&  9  Will.  8,  c.  11, 6. 4;  which,  ''for  the  jMreventing  of  wilful 
and  malicious  trespasses,"  enacted,  that,  in  all  actions  of 
trespass  commenced  after  the  25th  March,  1697,  in  any  of 
the  Courts  at  Westminster,  "  wherein,  at  the  trial  of  the 
cause,  it  shall  appear  and  be  certified  by  the  Judge,  under 
his  hand,  upon  the  back  of  the  record,  that  the  trespass 
upon  which  any  defendant  shall  be  found  guilty  was  wilful 
and  malicious,  the  plaintiff  shall  recover,  not  only  his  da- 
mages, but  fiill  costs  of  suit,  any  former  law  to  the  con- 
trary notwithstanding."  On  the  construction  of  this  sta* 
tute,  it  has  been  held,  that  a  trespass  after  notice  is  a  wilful 
and  malicious  trespass,  in  respect  of  which  the  Judge  ought 
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to  certify :  Reynolds  v.  Edwards  {a).   [Parke,  B.— I  thought  ^jtcA.  rfPhm. 


at  the  trial,  that  I  ought  to  put  upon  the  late  act  the 
same  construction  as  upon  the  statute  of  William  III. ;  but 
I  had  not  then  looked  at  the  third  section,  which  throws 
some  doubt  upon  it.  I  certainly  did  not  think  there  ap- 
peared to  be  any  personal  malice  or  ill-will  on  the  part  of 
the  defendant ;  it  was  only  a  violent  and  unauthorized  act.] 
The  third  section  provides,  that  nothing  in  the  act  con- 
tained shall  be  construed  to  deprive  the  plaintiff  of  costs 
in  any  action  for  a  trespass  to  land,  &c.,  "  in  respect  of 
which  notice  not  to  trespass  therein  shall  have  been  pre- 
viously served  by  or  on  behalf  of  the  owner  or  occupi^  of 
the  land  trespassed  over,  upon,  or  left  at  the  last  reputed 
or  known  place  of  abode  of,  the  defendant  in  such  action.'' 
That  section,  however,  may  have  an  independent  operation 
given  to  it :  viz.,  that,  in  the  case  of  a  trespass  after  the 
service  of  such  written  notice  as  is  mentioned  therein,  the 
Judge  shall  certify  for  costs ;  whereas,  under  the  second 
section,  he  has  a  discretion.  But  a  *^  wilful  and  malicious'' 
act,  according  to -the  legal  acceptation  of  the  terms,  means 
no  more  than  a  wrongful  act  intentionally  committed,  with* 
out  lawftil  excuse :  2  Stark.  Evid.  678.  In  Bromage  v. 
Prosser  (b),  Bayletf,  J.,  defines  the  legal  meaning  of  the 
word  malice.  He  says :  '^  K  I  give  a  perfect  stranger  a 
blow  likely  to  produce  death,  I  do  it  of  malice,  because  I 
do  it  nUeniionally,  and  without  just  cause  or  excuse.  If 
I  maim  cattle,  without  knowing  whose  they  are ;  if  I  ipou 
son  a  fishery,  without  knowing  the  owner;  I  do  it  ^gf 
malice,  because  it  is  a  wrongful  act,  and  done  intention- 
ally. If  I  am  arraigned  of  felony,  and  wilfully  stand  mute, 
I  am  said  to  do  it  of  malice,  because  it  is  intentional,  and 
without  just  cause  or  excuse;  and  if  I  traduce  a  man,  whe- 
ther I  know  him  or  not,  and  whether  I  intend  to  do  him 
an  injury  or  not,  I  apprehend  the  law  considers  it  as  done 

(a)  6  T.  R.  11.  (6)  4  B.  &  C.  247 ;  6  D.  &  R.  296. 

r  F  p  2 
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S4pek,  qfPieoM,  of  malice^  because  it  is  wrongfol  and  intentional/'  [Parke, 
1844.  B.— In  Foster  v.  Painter  {a),  this  Court  held  that,  in  the 
case  of  a  libel,  the  word  ''malicious,^'  in  the  statute,  had 
reference  to  personal  malice  or  ill-wilL]  In  Woodfiedl's 
Landlord  and  Tenant  (Harrison's  edit.,  p.  723),  an  anony- 
mous case  is  cited  which  much  resembled  the  present.  It 
was  an  action  of  trespass  by  a  pauper  against  the  overaeers 
of  the  poor,  for  entering  his  house  and  taking  away  his 
bed.  It  was  proved,  that,  on  the  defendants  entering  the 
house,  the  plaintiff  desired  them  to  go  away,  notwithstand- 
ing which  they  persevered  in  accomplishing  their  purpose  : 
Heaihf  J.,  ruled,  that  this  was  a  wilful  and  malicious  trespass 
within  the  8  &  9  Will.  3,  c.  1 1,  s.  4,  and  certified  accord- 
ingly. [Parkey  B. — All  the  difficulty  arises  from  the  third 
section.  According  to  the  strict  construction  of  that  sec- 
tion, there  must  be  some  reason  assigned  on  the  record,  in 
order  to  tax  the  plaintiff  his  costs.  There  must,  therefore, 
be  a  suggestion  on  the  record  of  the  notice  in  writing; 
which,  according  to  the  recent  decision  of  this  Court  (6), 
would  be  traversable,  and  might  be  tried  at  the  next  as- 
sises :  unless  the  section  ia  to  be  construed  as  making  it 
imperative  on  the  judge  to  certify  in  that  case,  while  it  is 
discretionary  in  others.]  The  second  section  having  vested 
the  discretion  generally  in  the  judge,  the  legislature  has, 
by  the  third  section,  provided  for  a  particular  case  of  a  wil- 
ful and  malicious  act,  in  which  the  judge  shall  have  no 
discretion,  but  the  plaintiff  shall  have  his  costs  at  all  events : 
but  this  does  not  affect  the  legal  construction  of  the  pre- 
vious section,  which  ought  to  be  the  same  as  has  been  put 
upon  the  statute  of  William  III. 

Whaieley  and  Floods  in  support  of  the  rule. — ^No  doubt 
there  are  two  kinds  of  malice — malice  in  law,  and  malice  in 
fact ;  the  former  being,  as  has  been  said  on  the  other  side^ 

(a)  8  M.  &  W.  395.         (i)  WaUfm  v.  QwUer,  11  M.  &  W.  760. 
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where  a  wrongfal  act  is  done  without  lawful  excuse.    But  s^^-  qfPieaw, 
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it  is  submitted,  that  the  statute  of  Victoria  gives  the  power 
of  certifying  only  in  the  case  of  malice  in  fiu3t — of  personal  Shbrwin 
ill-will  to  the  plaintiff.  There  are  no  early  decisions  on  Swinoall. 
the  8  &  9  Will.  3,  c.  1 1;  all  the  previous  cases  are  cited  in 
Good  v.  WatktM  (a),  and  it  seems  that  the  judges  con- 
sidered themselves  bound  by  the  authorities  to  certify 
where  the  trespass  was  committed  after  notice.  But  the 
decisions  on  this  subject  before  the  statute  of  Victoria  are 
inapplicable.  It  is  clear  that  the  framer  of  the  8rd  section 
of  that  act  thought  that  the  word  ''  malicious/'  in  the  2nd 
section,  meant  malicious  in  the  ordinary  sense,  and  there- 
fore provided  for  a  particular  case  of  mere  wilful  trespass. 
[PoUock,  C.  B. — It  seems  to  me,  that  the  object  of  that 
section  was  merely  to  intimate  that  the  legislature  did  not 
mean  to  interfere  with  the  statute  of  William  III.,  or,  at 
least,  with  the  construction  which  had  been  put  upon  it.] 
Foster  v.  Pomier  is  a  direct  authority  in  favour  of  the 
construction  now  contended  for. 

Pollock,  C.  B. — ^I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  I  consider  that  the  strict  point  which  is 
to  be  determined,  on  the  report  of  my  Brother  Parke,  is 
whether,  where  there  is  notice  not  to  do  an  act  of  trespass, 
and  it  is  done  in  spite  of  that  notice,  the  judge  has  power 
to  certify,  under  the  stat.  3  &  4  Vict.  c.  24,  s.  2,  that  the 
trespass  was  wilful  and  malicious.  I  consider  that  the 
judge  had  such  power,  under  the  stat.  8  &  9  Will.  8,  c.  II; 
but  I  cannot  help  making  a  remark  on  the  line  of  argu- 
ment which  has  been  adopted.  The  case  of  Foster  v.  Pom^ 
ter  has  been  pressed  as  an  authority  for  excluding  the 
power  to  certify,  unless  there  was  personal  malice.  I  can- 
not go  along  with  that  view  of  the  case.  Malice  is  of  two 
kinds — malice  in  law,  and  malice  in  fact.  But  malice  in  fact 

(a)  3  East,  495. 
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Bxek,  of  Pleat,  is  alsa  of  two  kinds :  namely,  personal  malice  against  the 
individual;  and  that  sort  of  general  disregard  of  the  right 
consideration  due  to  all  mankind,  which  may  not  be  per* 
sonally  directed  against  any  one,  but  yet  may  well  be  called 
malice  in  fact.  Foster  v.  Pointer  was  the  case  of  a  Bbel,  in 
whidi  there  must  always  be  malice  in  law;  and  if  there 
were  malice  in  fact  at  all,  it  could  only  be  malice  against 
the  individual.  But,  in  a  case  like  the  present,  it  appears 
to  me  that^  without  personal  malice,  the  act  may  be  so 
violent  and  outrageous  as  to  be  considered  wilful  and  ma- 
lidous,  so  as  to  enable  the  judge  to  certify  under  the  sta^ 
tnte  of  Victoria.  I  must  protest  against  construing  an  act 
of  Parliament^  which  has  a  plain  and  definite  object,  with 
reference  to  a  clause  put  in  at  the  end  of  it  for  a  particular 
purpose.  The  object  of  this  act  is  plain;  it  is  plainly 
pointed  out  by  the  preamble;  and  I  think  it  clear  that 
the  third  section  was  introduced  only  to  prevent  its  being 
supposed  that  the  statute  interfered  with  that  of  William 
III.  I  have  made  these  observations  in  order  that  it  may 
not  be  imagined  that  I  accede  to  the  argument  used  at 
the  bar :  but,  on  the  narrow  ground  that  in  this  case  no- 
tice was  given,  and  that  the  judge,  therefore,  could  deal 
with  it  under  the  statute  of  William  III.,  I  think  this  rule 
ought  to  be  discharged. 

Pabkb,  B. — ^I  am  of  the  same  opinion.  At  the  trial, 
the  point  I  intended  to  reserve  was  this : — I  thought  the 
act  done  by  the  defendant  was  not  malicious  in  the  ordi- 
nary sense  of  the  word ;  that  is,  that  there  was  no  personal 
malice ;  but  I  thought  it  was  "  wilful  and  malicious,'^  ac- 
cording to  the  construction  put  upon  the  statute  of  Wil- 
liam III.,  as  being  a  trespass  committed  after  notice ;  and 
I  meant  to  give  the  certificate  on  that  ground,  if  I  had 
power  to  do  so,  under  the  statute  of  WilUam  III.  and  that 
of  Victoria  taken  together.  That,  therefore,  is  the  ques- 
tion for  the  Court  now  to  determine ;  and  I  am  of  opinion 
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that)  on  the  tnie  construction  of  those  acts  taken  toge-  E*eh,^fPhw^ 

ther,  I  had  such  power.    There  would  be  no  question  at 

all  upon  the  matter^  but  for  the  8rd  section  of  the  stat.  of 

Victoria.    The  preamble  of  that  act  does  not  recite  the 

statute  of  William  III.,  but  only  the  statutes  of  43  Eliza* 

beth  and  22  &  28  Car.  2,  which  are  in  part  repealed. 

Then  eomes  this  enactment,  in  sect.  2 : — ''  that,  if  the 

plaintiff  in  any  action  of  trespass  or  trespass  on  the  case^ 

brought  or  to  be  brought  in  any  of  her  Majesty's  Courts 

at  Westminster,  &c.,  shall  recover  by  the  verdict  of  a  jury 

less  damages  than  40^.,  such  plaintiff  shall  not  be  entitled 

to  recover  or  obtain  fimm  the  defendant,  in  respect  of  such 

yerdict,  any  costs  whatever,  whether  it  shall  be  given  on 

any  issue  or  issues  tried,  or  judgment  shall  have  passed  by 

default,  unless  the  judge  or  presiding  officer  before  whom 

such  verdict  shall  be  obtained  shall  immediately  afterwards 

certify  on  the  back  of  the  record  Sec.  that  the  action  was 

really  brought  to  try  a  right,  besides  the  mere  right  to  re* 

cover  damages  for  the  trespass  or  grievance  for  which  the 

action  shall  have  been  brought,  or  that  the  trespass  or 

grievance  in  respect  of  which  the  action  was  brought  wa» 

toilfid  and  maHcunu/'    Coupling  these  words  with  the  pro* 

vision  of  the  8  &  9  Will.  8,  c  11,  s.  4,  the  only  alterations 

made  are,  that  the  certificate  must  be  given  immediately, 

and  that  the  plaintiff  is  MaUy  deprived  of  costs,  instead  of 

obtaining,  as  under  the  statute  of  William  III.,  no  more 

costs  than  damages.    These  are  the  only  alterations  made 

by  necessary  implication  in  the  statute  of  William  III. ;  so 

far,  therefore,  the  judge  had  clearly  power  to  certify,  if  the 

trespass  were  committed  after  notice,  according  to  the 

construction  put  upon  the  8  &  9  WilL  8.    It  is  clear  from 

the  cases,  that  originally  the  judges  considered  themselves 

absolutely  bound  to  certify  in  all  cases  where  the  trespass 

was  after  notice ;  but  the  true  construction  of  the  statute 

is  that  which  Ib  stated  by  the  judges  in  the  case  of  Good  v# 

Watkim,  and  which  is  now  put  upon  it :  namely,  that  the 
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B»ch,qf  Pleat,  judge  bas  a  discretion  in  the  matter^  although  that  discre-^ 
tion  will  generally  be  exercised  in  favour  of  the  plaintiff, 
where  notice  has  been  given.  We  are  now  to  consider 
what  is  the  effect  of  the  3rd  section  of  the  statute  of  Vic- 
toria. Very  probably  the  object  of  the  firamer  of  that 
clause  was  that  which  has  been  stated  by  my  Lord:  name- 
Iji  to  prevent  the  4th  section  of  the  8  &  9  WiU.  8,  c.  11, 
from  being  inoperative.  But^  if  so,  the  clause  is  not  happily 
expressed;  for  it  applies  only  to  one  case  provided  for  by 
the  statute  of  William  III. :  namely,  that  of  a  written  notice 
served  upon  or  left  at  the  last  reputed  or  known  place  of 
abode  of  the  defendant,  leaving  unaffected  the  case  of  a 
verbal  notice,  or  of  a  notice  posted  up  upon  the  land. 
There  is  some  difficulty  in  putting  a  construction  upon 
this  section.  One  interpretation  of  it  may  be,  that,  where- 
ever  a  notice  in  writing  has  been  given,  the  plaintiff  shall 
be  entitled  to  full  costs  without  any  certificate,  although 
the  amount  of  damages  be  less  than  40s. ;  but,  if  so,  unless 
the  fact  of  the  notice  appeared  on  the  face  of  the  declara^ 
tion,  it  would  seem  that  there  must  be  a  suggestion  on  the 
record  for  that  purpose,  which,  according  to  the  recent  de* 
cision  of  this  Court,  the  defendant  would  be  at  liberty  to 
traverse.  Or  the  meaning  may  be,  that  it  shall  be  im- 
perative on  the  judge  to  certify  where  a  written  notice  has 
been  given,  whereas  in  other  cases  it  is  discretionary. 
Probably,  in  order  to  avoid  the  inconvenience  of  the 
former  decisions,  the  latter  is  the  true  construction ;  bat, 
without  deciding  that  point,  it  is  enough  to  say,  that  the 
statute  of  Victoria  leaves  the  statute  of  William  III.  wholly 
untouched,  except  in  the  particular  case  mentioned  in  the 
8rd  section,  i.  e.,  of  a  trespass  committed  after  a  written 
notice ;  and,  therefore,  that  I  was  fully  authorized,  by  the 
statute  of  William  III.  and  that  of  Victoria  taken  together, 
to  grant  this  certificate.  With  respect  to  the  case  of  Fbsier 
V.  Painter^  the  distinction  pointed  out  by  my  Lord  between 
that  case  and  the  present  is  perfectly  satisfiu^ry;  that 
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being  a  case  in  which  the  act  is,  in  law,  always  malicious,  Bjceh.qf  Pleat, 
and  therefore  the  words  of  the  statute  can  only  apply  to  '  ^ 

personal  malice  against  the  individual.  Shbrwin 

SWINDALL. 

Alderson,  B. — I  am  of  the  same  opinion.  The  second 
section  of  the  3  &  4  Vict,  deprives  the  plaintiff  of  costs, 
where  the  damages  recovered  are  under  409.,  unless  the 
judge  shall  certify  that  the  trespass  or  grievance  was  wilful 
and  malicious.  That  section  is  applicable  to  two  kinds  of 
trespass :  viz.,  trespass  vi  et  armis,  and  trespass  on  the  case. 
Now,  with  respect  to  the  former,  the  statute  of  William  III., 
and  the  decisions  upon  it,  have  established  that  that  is  to 
be  considered  a  wilful  and  malicious  trespass,  which  is  com- 
mitted without  authority,  and  after  notice.  But  with  re- 
spect to  grievances  which  are  the  subject  of  actions  on  the 
case,  there  has  been  no  series  of  decisions ;  and  the  case  of 
Foster  v.  Painter  seems  to  confine  the  meaning  of  the  term 
"  malicious,'^  in  such  cases,  to  something  of  a  personal  ob- 
ject. I  do  not  see  why  the  two  constructions  may  not  well 
stand  together.  In  the  case  of  a  libel,  it  would  be  absurd 
to  say  that  the  term  "  malicious  ^'  should  be  construed  in 
the  same  way  as  in  the  case  of  a  trespass.  A  libel  is  not 
published  after  notice;  in  that  case,  therefore,  the  certificate 
must  depend  upon  the  existence  of  something  more  than 
mere  malice  in  law,  which  is  always  implied  in  the  case 
of  libel  j  the  judge  must  be  satisfied  that  something  more 
appears,  beyond  the  mere  commission  of  a  wrongful  act 
done  without  lawful  excuse.  That  is  all  that  was  meant  to 
be  decided  in  the  case  of  Foster  v.  Fainter,  and  I  adhere  to 
that  decision,  and  to  the  reasons  given  for  it 

RoLFE,  B. — I  am  of  the  same  opinion ;  and  the  only 
observation  I  will  add  is  this ;  that,  unless  this  be  a  case 
wherein  the  judge  may  certify,  this  follows,  that  although 
a  party,  without  authority,  and  after  notice,  has  come  and 
committed  a  wilful  injury  to  another  to  the  amount  of  39^., 
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Bxck.  of  Pleat,  the  latter  will  be  substantially  without  remedy.  The  case  of 
Foster  v.  Pointer  was  decided  with  reference  to  the  ai^u- 
ment  which  was  there  used  at  the  bar,  that  the  judge  had 
no  power  to  certify  where  malice  appeared  on  the  face  of 
the  record,  as  it  must  do  in  the  case  of  libel;  to  which  the 
Court  said,  that,  in  such  a  case,  the  word  **  malicious ''  most, 
therefore,  mean  something  more  than  that. 

Rule  discharged. 


May  2.       NICHOLAS  Pebby   and  Susannah  his  Wife  v.  Bicha&d 
Mitchell,  administrator  of  John  Mitchell,  deceased. 

By  submiision,  JLIEBT. — The  declaration  stated,  (in  substance),  that  the 
plaintiff  and  plaintiff  Susannah  Perry  was  one  of  the  next  of  kin  of  John 
(whoS^lrTn^  Mitchell,  deceased,  who  died  intestate,  and  the  plaintiff 
of  kin,  and  en-   Nicholas  was  entitled  to  a  portion  of  the  effects  of  the  said 

titled  to  distri-  ,  .        .  ... 

butiTe  shares  of  John  Mitchell,  in  right  of  his  said  wife ;  that  differences 

Mtate)  and  the  ^^^  disputes  had  arisen  between  the  plaintiffs,  and  divers 
dcfcndwit,  the    other  persous,  and  the  defendant,  as  to  the  amount  and 

administrator  '^  '  ' 

and  also  one  of  value  of  the  estate  and  effects  of  the  said  John  Mitchell, 

the  next  of  kin, 
reciting,  (inter 

alia),  that  the  estate  of  the  deceased  consisted  of  debts  doe  to  him  at  his  death,  fann*atoek,  catde, 
com,  com  in  the  ground,  implements  of  husbandry,  household  goods,  and  ^rniture,  amd  other 
^eeU,  and  that  differences  had  arisen  as  to  their  value,  which  &t  parties  had  agreed  to  refer 
to  arbitration;  the  said  parties  agreed  that  all  and  every  claim,  demand,  controversy,  differenoe, 
and  dispute  between  the  several  parties  thereto,  concerning  the  matters  and  things  before  men- 
tioned, or  in  relation  thereto,  should  be  paid,  settled,and  adjusted  according  to  the  arbitrameat 
of  two  persons  named.  By  the  award,  aifter  reciting  the  submission,  the  arbitrators  found  and 
awarded  that  the  defendant,  as  administrator,  at  the  date  of  the  submission,  had  monies,  Cum- 
stock,  cattle,  corn,  com  in  the  ground,  implements  of  husbandry,  household  goods,  and  furni- 
ture of  the  intestate  in  his  hands  to  be  administered,  to  the  value  of  ;^29,  independently  of 
any  debts  owing  to  the  intestate ;  that  the  defendant  should  retain  ;^140,  found  to  be  owing  to 
him  from  some  of  the  parties,  and  £6b  to  pay  the  rent  and  taxes  of  certain  tenements  which 
were  in  the  intestate's  occupation  at  his  death ;  that  he  should  be  entitled  to  set  off  £lbf  doe  to 
him  from  the  plaintiff,  against  his  distributive  share ;  and  that  he  should,  at  a  certain  time  and 
place,  pay  the  plaintiff  and  the  other  parties  their  several  distributive  shares  of  the  intestate's 
estate,  first  retaining  his  own  share  and  the  above-mentioned  sums  of  money ;  and  that  they 
should,  if  required,  execute  releases  to  the  defendant:— ^e/tf,  in  an  action  on  this  award,  that 
it  was  sufficiently  final,  although  it  did  not  expre&aly  award  as  to  any  "  other  effects"  than  those 
specifically  mentioned  in  it,  nor  as  to  the  amount  of  the  debts  due  to  the  estate,  nor  as  to  the 
amount  of  the  distributive  shares  payable  to  the  plaintiff  and  the  other  parties  to  the  submission : 
— it  not  being  shewn  by  plea  that  there  were  other  effects,  and  that  the  aatountt  of  the  debts  or 
distributive  shares  were  matters  in  difference. 
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which  had  come  to  the  hands  of  the  defendant  as  admi-  Sxeh,  qfPieM, 

•  •       •  1844 

nistrator  thereof;  and,  in  order  to  prevent  litigation,  the  '   - 

plaintiff,  the  defendant,  and  the  said  other  persons,  by  a  p««»t 
certain  agreement  in  writing,  made  between  the  defendant,  Mitcrsll. 
therein  described  as  one  of  the  next  of  kin  and  admini- 
strator of  the  goods  &c.  of  John  Mitchell,  deceased,  of  the 
first  part ;  Nicholas  Perry  and  Susannah  his  wife,  of  the 
second  part;  J.  Olanville,  of  the  third  part;  T.  B.,  I.  B., 
&c.,  of  the  fourth  part ;  it  was  mutually  agreed,  that  erery 
claim,  demand,  controversy,  question,  difference,  and  dispute 
which  had  arisen,  or  should  thereafter  arise,  between  the 
several  parties  thereto  respectively,  touching  or  concerning 
(amongst  other  things)  the  maiierM  and  tkmffs  in  relation  to 
their  said  several  shares,  claims,  or  demands,  in,  to,  upon,  or 
out  of  the  estate  and  effects  of  the  said  John  Mitchell, 
deceased,  should  be  paid,  settled,  and  adjusted  in  every 
respect  according  to  the  award  of  O.  L.  and  I.  P.  The 
declaration  then  alleged,  that  the  arbitrators  made  their 
award  of  and  concerning  the  premises  so  referred  to  them, 
and  thereby  awarded,  that  the  plaintiff  Nicholas  was  in- 
debted to  John  Mitchell,  at  the  time  of  his  death,  in 
the  sum  of  £15;  and  further  found  and  awarded,  that 
the  defendant,  as  such  administrator,  at  the  day  of  the 
date  of  the  said  agreement,  had  monies,  farm-stock,  cattle, 
com,  com  in  the  ground,  implements  of  husbandry,  house- 
hold goods  and  furniture,  which  were  of  John  Mitchell 
at  the  time  of  his  death,  in  his  hands  to  be  administered, 
to  the  value  of  929/.  6s.  9d.,  independently  of  any  debt  or 
debts  which  might  have  been  due  or  owing  to  the  said 
John  Mitchell  at  the  time  of  his  death;  and  the  said 
arbitrators  further  awarded,  that  the  defendant,  as  such 
administrator,  should  be  entitled  to  set  off  the  said  sum  oi 
£16  against  the  distributive  share  of  the  effects  of  John 
Mitchell,  to  which  the  plaintiff  Nicholas  was  entitled  in 
right  of  his  wife ;  and  they  further  awarded,  that  the  de- 
fendants should  pay  to  the  plaini^s  their  distributive  shares 
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Bxeh.qfPitoM,  of  the  Said  monies  J  §•{?.,  and  that,  upon  payment  thereof^ 


1844 


the  plaintiiFs  should  give  the  defendant  a  general  release. 

Pbrbt       The  declaration  then  averred,  that  the  distributive  share 

MiTCHiLL.    to  which  the  plaintiff  Nicholas  was  entitled  in  right  of  his 

wife  amounted  to  the  sum  of  £100,  and  assigned  as  a  breach 

the  non-payment  of  that  sum. 

The  plea  set  out  the  submission  and  award  in  haec  verba, 
concluding  with  a  verification.  The  submission  recited, 
(amongst  other  things),  that  some  of  the  parties  were 
brothers  and  sisters,  and  the  others  were  nephews  and 
nieces,  of  the  deceased ;  that  the  estate  and  effects  of  the 
deceased  consisted  of  debts  due  and  owing  to  him  at  the 
time  of  his  death,  farm-stock,  cattle,  corn,  corn  in  the 
ground,  implements  of  husbandry,  household  goods  and 
furniture,  and  other  effects ;  that  differences  of  opinion  had 
arisen  between  the  defendant  and  the  several  parties 
thereto  of  the^ourth  part,  as  to  the  value  of  the  said  farm- 
stock,  cattle,  com,  &c.,  which  had  come  to  the  hands  of 
the  defendant  as  administrator,  and  that  the  parties  of  the 
second,  third,  and  fourth  parts  had  mutually  agreed  to 
submit  all  matters  in  dispute,  in  any  manner  relating  to 
the  premises,  to  arbitration.  It  then  witnessed,  that  the 
defendant  and  the  said  other  parties  agreed  with  each 
other  "  that  no  proceedings  at  law  or  in  equity  should  be 
commenced  or  prosecuted,  but  that  all  and  every  daim,  de* 
mand,  controversy,  question,  difference,  and  dispute  which 
had  arisen,  or  should  thereafter  arise,  between  the  several 
parties  thereto,  respecting,  touching,  or  concerning  the 
matters  and  things  thereinbefore  mentioned,  or  in  relation 
thereto,^'  should  be  paid,  settled,  and  adjusted  according  to 
the  arbitrament  of  two  arbitrators  named.  The  award 
which  was  made  ''  touching  and  concerning  the  matters  in 
difference  to  the  arbitrators  referred  as  aforesaid''  recited 
the  submission,  and,  after  awarding  respecting  certain 
debts,  and  that  the  plaintiff  Nicholas  was  indebted  to  the 
deceased  in  the  sum  of  £15,  proceeded  thus: — "And  we 
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do  find,  award,  and  determine,  that  the  said  Richard  Baeh.qfPiea9, 

1Ad4 

Mitchell,  a8  sach  administrator  to  the  estate  and  effects  of 
the  said  John  Mitchell,  deceased^  at  the  date  of  the  said 
recited  agreement,  had  monies,  farm-stock,  cattle,  corn, 
corn  in  the  ground,  implements  of  husbandry,  household 
goods  and  furniture,  which  were  of  the  said  John  Mitchell, 
at  the  time  of  his  death,  in  his  hands  to  be  administered, 
to  the  value  of  929/.  6s.  9d.,  independently  of  any  debt  or 
debts  which  might  have  been  due  and  owing  to  the  said 
John  Mitchell  from  any  person  or  persons  whomsoever. 
And  we  do  order,  award,  and  determine,  that  the  said 
Richard  Mitchell  shall  be  entitled  to  [retain,  out  of  his 
said  assets  now  in  his  hands,  the  said  sum  of  £140,  which 
we  find  to  be  owing  to  him  as  aforesaid ;  and  also  the  sum 
of  £65,  for  the  purpose  of  paying  and  discharging  the 
rent,  rates,  tithes,  and  taxes,  of  all  those  tenements  called 
Mitchells  Cookworthy,  and  Reath's  Cookworthy,  situate 
in  the  parish  of  Milton  aforesaid,  which  were  in  the  occu- 
pation of  the  said  John  Mitchell  at  the  time  of  his  decease. 
And  we  award,  order,  and  determine,  that  the  said  Richard 
Mitchell,  as  such  administrator  as  aforesaid,  shall  be  en- 
titled to  set  off  the  sum  of  £15,  which  we  find  to  be  owing 
from  Nicholas  Perry,  against  the  distributive  share  to  which 
he  is  entitled,  in  right  of  his  wife,  of  the  effects  of  J.  Mit- 
chell. And  we  do  further  order,  award,  and  determine, 
that  the  said  Richard  Mitchell  shall  and  do,  on  the  8rd  day 
of  December  next,  at  the  office  of  Messrs.  Robins  &  Sons, 
solicitors,  Tavistock,  between  the  hours  of  ten  and  eleven 
of  the  clock  in  the  forenoon,  pay  to  the  said  Nicholas  Perry, 
Susannah  his  wife,  J.  Olanville,  &c.,  (naming  the  several 
parties),  their  several  distributive  shares  of  the  clear  residue 
of  the  personal  estate  and  effects  of  the  said  John  Mitchell, 
deceased,  first  retaining  unto  himself,  the  said  Richard 
Mitchell,  his  own  distributive  share  of  the  clear  residue  of 
the  personal  estate  and  effects  of  the  said  John  Mitchell, 
deceased,  left  after  the  full  payment  of  all  the  just  and 
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Eseh.  nfPietu,  lawful  debts  of  the  said  John  Mitchell,  deceased,  and  of  the 
^^^'  several  sums  hereby  ordered  by  ns  to  be  paid ;  and,  at  the 
same  time  and  place,  hand  over  and  deliver  to  the  said 
Nicholas  Perry  the  several  deeds  and  papers,  now  in  the 
custody  of  the  said  Richard  Mitchell,  relating  to  the  title 
of  the  said  Nicholas  Perry  to  certain  premises  in  the  said 
parish  of  Milton,  and  which  were  lodged  with  the  said 
John  Mitchell,  deceased,  as  a  security  for  the  payment  of  a 
certain  sum  of  money.  And  we  do  further  order,  award, 
and  direct,  that,  upon  payment  of  the  said  several  svuns,  the 
several  and  respective  persons  to  whom  the  same  sbalJ  be 
paid,  shall  and  do,  if  thereunto  required,  execute  at  their, 
his,  or  her  own  costs  and  charges,  unto  the  said  Bichard 
MitcheU,  a  general  release  of  all  claims  and  demands  at  law 
and  equity  upon  or  in  respect  of  the  personal  estate  of  the 
said  John  Mitchell,  deceased. 

Special  demurrer,  assigning  for  cause,  that  the  plea 
neither  confesses  and  avoids,  nor  denies  the  matter  alleged 
in  the  declaration. 

The  case  was  argued  in  Hilary  Term,  {January  22),  by 

Hugh  Hill,  in  support  of  the  demurrer. — [He  argued  in 
the  first  place,  that  the  plea  was  bad  in  form,  and  that  it 
ought  to  have  concluded  with  a  special  traverse  of  the 
making  and  publication  of  the  award;  and  cited  Gisborae 
V.  Hart  (a),  and  MunUs  v«  Foster  (b) :  but,  in  the  course  <tf 
the  argument,  this  objection  was  waived.] 

Secondly,  the  award,  and  the  declaration  founded  on  it, 
are  good.  The  award  recites  the  submission,  and  purports 
to  be  made  ^'qf  and  concerning  the  premisa:"  and  the 
submission  shews  that  the  subject-matter  of  dispute  be- 
tween the  parties  was  ''  the  value  of  the  farm-stock,  cattle, 
com,  corn  in  the  ground,  implements  of  husbandly,  house- 
hold goods  and  furniture,  and  other  effects,  of  John 

(a)  5  M.  &  W.  58.  (b)  7  Scott,  N.  ft.,  471. 
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Mitchell  deceased,  which  had  come  to  the  hands  of  the  JBxeh.  qfPiM*, 
defendant  as  administrator/'  Then  the  arbitrator,  bv  his 
award,  finds  the  valne  of  such  farm-stock  and  eflfects,  and 
directs  that  the  defendant,  at  a  certain  place  and  time, 
shall  pay  to  the  several  parties  entitled  their  several  dis- 
tributiTC  shares  thereof.  That  is  a  sufficient  adjudication 
upon  the  matters  in  difference.  Where  a  submission  was 
of  all  matters  in  difference,  an  award  of  a  certain  sum 
to  be  paid  by  the  defendant  to  the  plaintiffs  on  their 
banking  account,  and  for  which  sum  the  plaintiffs  were  to 
give  the  defendant  a  release,  has  been  held  sufficient: 
Ingram  v  AtUnea  (a).  [Pixrke,  B. — The  objection  is,  that 
the  award  ought  to  have  directed  how  much  was  to  be 
distributed  to  each  of  the  parties.]  The  law  will  supply 
that :  the  Statute  of  Distributions  will  point  out  the  share 
each  is  to  receive.  It  does  not  appear  that  there  was  any 
dispute  as  to  the  amount  of  the  distributive  shares;  if  there 
was,  that  should  have  been  shewn  by  plea.  If  the  award 
be  certain  on  the  face  of  it,  uncertainty  will  not  be  as- 
sumed against  it:  Cargey  v.  Aitcheson  (6).  [Alderson,  B. 
— In  that  case  there  was  an  award  of  a  sum  certain.] 
Where,  upon  a  submission  concerning  all  controversies 
relating  to  a  certain  voyage,  the  award  directed  that  one 
of  the  parties  should  pay  his  share  of  the  expenses  of  the 
Toyage,  and  allow  in  account  his  proportion  of  the  loss 
which  should  happen  to  the  ship  during  the  voyage,  this 
award  was  held  good,  on  the  ground  that  those  expenses 
and  repairs  might  be  reduced  to  a  certainty:  Boll.  Abr., 
ArbUremenij  (H.  14) .  [Alderstmf  B.  —  Could  an  action 
be  maintained  on  such  an  award  as  that?]  It  is  appre- 
hended that  it  could.  If  the  declaration  alleged  that  the 
total  amount  of  loss  was  so  much,  and  the  total  amount 
of  expenses  so  much,  that  would  be  sufficient,  unless 
it  were  shewn  by  plea  that  there  were  controversies  as 

(a)  8  East,  445.  {b)  2^B.  &  Cr.  170 ;  S.  C,  2  Bing.  199. 
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Bxeh.  of  PieoMi  chell.  the  defendant^  one  of  the  next  of  kin  and  admini- 
strator  of  the  deceased,  of  the  first  part ;  the  plaintiffs^  of 
the  second  part;  Joanna  Glanville,  of  the  third  part ;  and 
William  Mitchell,  the  plaintiffs  the  said  Joanna  GianTille, 
Robert  CaUacot,  and  others,  of  the  fourth  part,  which  last- 
mentioned  parties  are  recited  to  be  entitled  each  to  a  por- 
tion of  the  effects  of  the  said  John  Mitchell  under  the 
Statute  of  Distributions;  and  reciting,  that  the  said  John 
Mitchell  died  intestate  on  or  about  the  7th  day  of  NoTem- 
ber  then  last,  and  that  the  said  defendant  was  his  admini- 
strator, and  that  the  estate  and  effects  of  the  said  deceased 
consisted  of  debts  due  and  owing  to  the  said  deceased  at 
the  time  of  his  death,  farm-stock,  cattle,  com,  com  in  the 
ground,  implements  of  husbandry,  household  goods  and 
furniture,  and  other  effects,  and  that  the  said  defendant  re- 
sided for  a  great  number  of  years  with  the  said  deceased, 
and  alleged  that  he  superintended  his  farm  during  his  re- 
sidence, and  claimed  a  debt  as  due  and  owing  to  him  finom 
the  estate  of  the  said  deceased,  as  a  remuneration  for  his 
services;  and  that  the  said  Joanna  Glanville  alleged  that 
she  resided  many  years  with  the  said  deceased  as  his  house- 
keeper, and  the  said  Joanna  Glanville  claimed  a  debt  due 
to  her ;  and  that  the  defendant  alleged  that  there  were  due 
to  the  estate  of  the  deceased,  from  some  one  or  more  of  the 
said  parties,  certain  sums  of  money;  and  that  differences 
of  opinion  had  arisen  between  the  said  defendant  and  the 
several  persons  parties  thereto  of  the  fourth  part,  as  to  the 
value  of  the  said/orm-f/ocA:,  cattle,  com,  com  in  the  ground, 
implements  of  husbandry,  household  goods  and  furniture, 
and  other  ^ects  of  the  deceased,  which  had  come  to  the 
hands  of  the  said  defendant  as  administrator,  and  that  the 
said  several  parties  of  the  fourth  part  disputed  the  said 
defendant's  claim,  and  also  that  of  Joanna  Glanville,  and 
that  various  disputes  and  differences  had  arisen  by  and 
between  the  said  parties  thereto  respectively,  relative  to  the 
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premises,  and  proceedings  at  law  and  in  eqnity  had  been  Sxeh,  rfPUM, 
threatened  against  the  defendant ;  but,  in  order  to  prevent 
litigation,  the  said  defendant,  and  the  parties  thereto  of 
the  second,  third,  and  fourth  parts  respectively,  had  mutu- 
ally agreed  to  submit  all  matters  in  dispute,  in  any  manner 
relating  to  the  premises,  to  arbitration  in  manner  therein- 
after mentioned :  all  the  parties,  by  that  agreement,  mutually 
agreed,  that  no  proceedings,  either  at  law  or  in  equity,  should 
be  commenced,  but  that  all  and  every  claim,  demand,  con- 
troversy, question,  difference  and  dispute,  which  had  arisen 
or  should  thereafter  arise  between  the  said  parties  thereto 
respectively,  touching  or  concerning  the  matters  and  things 
thereinbefore  mentioned,  or  in  relation  thereto,  should  be 
settled  according  to  the  arbitration  of  certain  arbitrators. 

The  plea  then  states  the  award,  which  is  made  ''  touching 
and  concerning  the  matters  in  difference  to  the  said  ar- 
bitrators referred  as  aforesaid ;"  and  which  awards,  first, 
that  the  said  deceased  was  indebted  to  the  said  defendant 
in  the  sum  of  j£140,  and  that  he  was  not  indebted  to  the 
said  Joanna  Glanville  in  any  sum  of  money;  that  the  said 
plaintiff  Nicholas  Perry  was  indebted  to  the  said  deceased 
in  the  sum  of  £15,  and  that  it  was  still  unpaid;  and  then 
proceeds  as  follows : — '^  And  we  do  find,  award,  and  de- 
termine, that  the  said  R.  Mitchell,  as  such  administrator, 
at  the  day  of  the  date  of  the  said  recited  agreement,  had 
monies,  farm-stock,  cattle,  com,  com  in  the  ground,  im- 
plements of  husbandry,  household  goods  and  furniture, 
which  were  of  the  said  John  Mitchell  at  the  time  of  his 
death,  in  his  hands  to  be  administered,  to  the  value  of 
929/.  Be,  9d.,  independently  of  any  debt  or  debts  which 
might  have  been  due  and  owing  to  the  said  John  Mitchell 
from  any  person  or  persons  whomsoever.  And  we  do  order 
and  determine,  that  the  said  Bichard  Mitchell  shall  be  en- 
titled to  retain,  out  of  the  said  assets  now  in  his  hands,  the 
sum  of  j£140,  which  we  find  to  be  owing  to  him  as  aforesaid, 

G  G  G  2 
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Ejtek.^PUa8,  and  also  the  sum  of  £65^  for  the  pnrpoae  of  paying  and 
'  ^  discharging  the  rent,  rates,  tithes,  and  taxes  of  certain 
Pbbkt  premises  which  were  in  the  oocnpation  of  the  said  John 
MiTCHBLL.  Mitchell  at  the  time  of  his  decease,  but  are  now  in  the  oo» 
cnpation  of  the  said  Bichard  Mitchell/'  The  arbitraton 
proceed  to  award,  that  the  defendant  shall  be  entitled  to 
set  off  the  said  sum  of  £1B  owing  from  the  said  plaintiff 
Nicholas  Perry  against  the  distribntive  share  to  which  he 
is  entitled,  in  right  of  his  wife,  of  the  effects  of  the  said 
deceased;  and  they  then  proceed  to  award,  that  the  said 
defendant  shall  and  do,  on  the  8rd  day  of  December  then 
next,  pay  the  said  Nicholas  Perry  and  Susanna  his  wife, 
and  others  of  the  fourth  part,  their  several  and  respectiTe 
distributiye  shares  of  the  clear  residue  of  the  personal 
estate  and  effects  of  the  said  deceased,  first  retaining  unto 
himself  his  own  distributive  share  of  the  said  clear  residue 
of  the  personal  estate  and  effects  of  the  said  John  Mitchdl 
deceased,  and  of  the  several  sums  thereby  ordered  by  them 
to  be  paid. 

The  objections  made  to  the  award  were,  that  it  was  not 
final ;  first,  because  it  did  not  ascertain  the  value  of  all  the 
estate  come  to  the  defendant's  hands  at  the  date  of  the 
agreement,  it  omitting  any  valuation  of  the  effects,  or  of  the 
farm  which  it  was  said  the  deceased  held  at  the  time  of  his 
death,  the  outgoings  of  which  the  defendant  was  to  pay ; 
secondly,  because  the  award  did  not  state  how  much  the 
debts  amounted  to ;  nor,  thirdly,  how  much  was  the  plain- 
tiff's distributive  share.  Upon  the  first  view  of  this  award, 
some  of  the  objections,  particularly  the  last,  seemed  to  be 
entitled  to  great  weight  ]  but,  upon  consideration,  we  think 
none  of  them  can  be  supported  upon  the  present  plead- 
ings. 

This  award  is  expressly  made  of  and  concerning  the  pre- 
mw«  submitted  to  the  arbitrators.  The  rule  on  this  subject 
is  distinctly  laid  down  in  the  second  resolution  in  Boqvofe'f 
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case  {a),  and  ia  this :  **  That,  where  it  appears  by  the  award  E»ek.^Pkn, 
that  it  was  made  de  premissis,  these  words  imply  that  the 
arbitrator  had  made  an  arbitrement  of  all  that  had  been 
referred  to  him,  and  so  it  shall  be  intended^  until  the  con- 
trary be  shewn  and  alleged  by  the  other  party/'  And 
Lord  Holt  says  [b),  that  ''  alleging  the  award  to  be  de  et 
super  prsemissis,  supplies  all  averments.''  This  rule  has  been 
always  followed^  and  was  extended  to  cases  where  these 
words  do  not  oocur^  in  Gray  ▼.  Gwennap  (e),  and  was  acted 
upon  in  the  case  of  Cargey  v.  Aiichesan  {d),  which  was  re- 
lied upon  by  the  plaintiff's  counsel  on  the  argument  of  this 
case.  The  application  of  this  rule  to  the  present  case 
answers  aU  the  objections.  The  award  does  dispose  of  all  the 
matters  in  difference  q^eciaUy  mentioned;  and  under  the 
general  reference  of  all  matters  in  difference  relatiye  to 
the  premises,  we  must  intend  that  the  arbitrators  have 
awarded  on  all  submitted  to  them. 

First,  the  arbitrators  have  ascertained  the  value  of  the 
farm-stock,  cattle,  com,  corn  in  the  ground,  &c.,  and  also 
the  mamee  received  by  the  defendant  at  the  date  of  the 
agreement,  and  we  cannot  intend  that  there  were  any 
other  "  effects  "  besides  the  farm-stock  and  other  enume- 
rated articles.  As  to  the  objection,  that  the  intestate  had 
a  farm,  because  the  outgoings  are  ordered  to  be  paid  by 
the  defendant,  the  answer  is,  that  it  does  not  appear  that 
he  had  any  farm  or  estate  in  the  land  in  his  occupation 
which  could  be  valued,  but  that  he  occupied  merely. 

Secondly,  it  must  be  intended  that  there  was  no  dif- 
ference as  to  the  amount  of  the  debts,  because  it  is  not 
mentioned  in  the  agreement,  nor  stated  in  the  pleadings, 
that  there  was  any. 


(a)  8  Rep.  98  a.  (<Q  2  B.  &  C.  170 ;  3  D.  &  R. 

\h)  Ld.  Raym.  533.  433. 

(e)  1  B.  &  Ad.  106. 
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Thirdly,  it  is  in  like  manner  not  to  be  intended  that 
there  was  any  dispute  as  to  the  amount  of  the  distributive 
share  of  the  plaintiff  in  right  of  his  wife,  nor  of  any  of  tbe 
other  parties  of  the  fourth  part.  It  is  not  to  be  supposed 
that  their  degree  of  relationship,  and  consequently  their 
aliquot  portions  of  the  intestate's  estate,  were  not  pre- 
viously ascertained,  nor  that  the  amount  of  debts  due  from 
the  intestate,  as  well  as  of  those  due  to  him,  was  not  undis- 
puted, and  we  must  assume  that  the  only  question  submit- 
ted, besides  those  specially  described,  was  whether  the 
defendant  was  then,  or  at  any  other  time,  bound  to  pay  to 
the  plaintiff,  and  the  other  claimants  then  admitted,  por- 
tions of  the  sum  found  by  the  award  to  be  in  the  hands  of 
the  defendant,  after  paying  the  undisputed  debts  of  the 
intestate,  and  those  found  to  be  due  to  the  particular  cre- 
ditors named  in  the  award.  Upon  this  supposition,  the 
award  gives  a  cause  of  action  to  the  plaintiff,  for  the  sub- 
mission of  that  difference  amounts  to  an  agreement  to  pay 
if  the  arbitrators  order  it ;  and  if  the  supposition  is  incor- 
rect, and  the  amount  of  the  plaintiff's  share,  or  any  other 
matter  supposed  to  be  admitted,  was  really  in  dispute,  the 
defendant  should  have  shewn  that  by  plea,  and  the  award 
would  in  that  case  have  been  bad.  But,  in  the  absence  of 
a  plea,  that  other  matters  were  in  difference  than  those 
which  are  adjudicated  upon,  we  think  the  award  good. 


Judgment  for  the  plaintiffs. 


EA8TBB  TBRMy   7  VICT.  805 

Kxek,  qfPieWf 
1844. 

Wilton  and  Another  v.  Snook.  j^^  j 

The  plaintiflf  declared  in  debt,  claiming  70/.  9*.  5rf.,  for  The  plaintiff 
goods  sold  and  delivered,  for  work  and  labour  and  materials,  for  goods  sold, 
for  money  paid,  and  for  money  due  on  an  account  stated;  Toz/gif^!^- 
giving  credit  to  the  defendant  for  payment  of  88t  10*.  8rf.,  ^^^^^ 
part  thereof,  and  alleging  non-payment  of  the  residue  for  payment  of 
thereof,  to  wit,  3U  18*.  9^.;  and  delivered  with  this  de-  part  tiiereof,'' 
claration  particulars  of  demand,  merely  claiming  the  sum  non-nmcntof 
of  911 18».  9rf.  generally  as  a  balance.     Subsequently  fur-  J«  residoe, 
ther  particulars  were  delivered  under  a  Judge's  order,  which  and  deliTeied 
stated  various  items  of  daim,  amounting  to  70/.  9*.  5^/.,  duration  imr. 
with  this  general  credit  at  the  foot: — "Cash  on  account,  f^^^jj^^^ 
88/.  lOf .  ^d"    The  defendant  pleaded  nunquam  indebi-  pneraiij  as  a 
tatus,  upon  which  issue  was  joined,  and  notice  of  trial  was  ther  particolan 
given  for  the  second  sittings  in  London  in  last  Hilary  Term.  qnOTtJydeSrered 
Owing  to  the  pressure  of  business  at  those  sittings,  the  "^' aJudge'a 
cause  was  made  a  remanet;  but  before  the  next  sittings,  itemiofdaim 
the  plaintiffs  obtained  leave  to  amend  the  declaration  and  ^fH^t,  5§., 
particulars  on  payment  of  costs,  the  defendant  pleading  J^*j^^ 
de  novo;  and  thereupon  withdrew  the  record,  and  de-  foot  of  "cash 
livered  an  amended  declaration  and  particulars,  claiming  38/.  io«.  8</." 
the  sum  of  81/.  18».  9rf.,  and  giring  no  credit.    The  de-  It,^^"^!^ 


fendant  pleaded  thereto  payment  into  court  of  29/.  8».  9rf.,  JJ'^^^^  ^^ 
and  nunquam  indebitatus  as  to  the  residue.    The  plaintiffs  notice  of  trial 
took  out  the  money  paid  into  court  in  satisfaction  of  the  nttings'in 
causes  of  action  in  the  declaration.    On  the  taxation  of  costs,  ^"'preas^^f  ^' 
the  plaintiffs  claimed  to  be  allowed  the  expenses  of  pre-  business,  the 

cause  was  made 

paring  for  trial,  viz.  the  record,  the  briefs,  counsel's  fees,  a  remanet. 

Before  the  next 
sittings,  the 
plaintiif  obtained  an  order  to  amend  the  declaration  and  particulars  on  payment  of  costs,  the 
defendant  pleading  de  novo,  and  thereupon  withdrew  the  record,  and  delirered  an  amended  de- 
claration and  particulars,  claiming  31/.  18«.  9<i.,  and  giving  no  credit.  The  defendant  pleaded 
payment  into  court  of  29/.  8«.  9</.,  and  never  indebted  as  to  the  residue :  and  the  plaintiff  took 
out  the  money  paid  into  court  in  satisfaction  of  the  causes  of  action:— ^e/J,  that,  under  these 
drcnmstances,  the  plaintiff  was  not  entitled,  on  taxation,  to  the  costs  of  briefs,  fees,  witnesses, 
or  attendance  in  court  for  the  trial,  but  only  to  the  costs  incurred  by  him  up  to  the  johider  of 
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Bjfeh.  qfPUoi,  witnesses^  and  attendance  in  court    The  Master^  however, 

*  '     disallowed  these  costs^  and  gave  his  aUocatar  for  8/.  8».  6d.g 

Wilton      the  costs  incurred  by  the  plaintiffs  np  to  the  joinder  of 

Snook.       issuc.   A  role  having  been  obtained  to  review  the  taxation^ 

Hugh  HiU  now  shewed  cause,  and  contended,  that,  inas- 
much as  the  amendment  was  for  the  benefit  of  the  plaintiffs^ 
and  introduced  a  new  case,  to  which  the  former  evidence 
would  be  inapplicable,  they  ought  not  to  have  the  costs  of 
proceedings  which  that  amendment  shewed  to  have  been 
altogether  unnecessary. 

Prideaux,  contra! —The  plaintiff's  have  paid  the  costs  of 
the  amendment,  and  they  are  now  entitled  to  all  those 
costs  to  which  they  would  have  been  entitled,  if,  instead 
of  the  cause  being  made  a  remanet,  it  had  been  tried, 
and  they  had  recovered  the  amount  afterwards  paid  into 
court.  The  defendant  might  equally  have  paid  it  into 
court  in  the  first  instance.  The  amendment  was  only 
made  ex  abundanti  cautel&,  in  consequence  of  the  dedsion 
in  Morris  v.  Jones  (a),  and  the  defendant  cannot  have  been 
prejudiced  by  it.  {Parke,  B. — He  might  have  had  a  good 
defence  to  the  original  declaration.  Alderson,  B. — Surely 
you  ought  not  to  have  the  costs  of  preparing  to  try  a  cause 
of  action  which,  by  amending  the  declaration,  you  admit 
to  be  bad.]  By  paying  money  into  court,  the  defendant 
admits  that  the  plaintiffs  had  a  good  cause  of  action  to  that 
amount. 


Pollock,  C.  B. — ^The  rule  must  be  discharged.  The 
plaintiffs  must  take  the  consequences  of  having  amended 
their  declaration.  The  defendant  had  a  right  to  plead  de 
novo  to  the  declaration  when  amended,  and  he  did  so  in 
the  manner  he  would  most  probably  have  pleaded  origin- 
ally, if  the  record  had  been  in  the  same  state. 

(a)  IQ.  B.397;  1  G.  &  D.  13. 
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Pabke,  B. — The  plaintiffs,  bj  amending,  admit  that  Esek.qfPiea99 
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they  had  before  no  case  to  go  to  trial  with ;  and  it  would 
be  great  injustice  to  allow  them  to  charge  the  defendant  Wilton 
with  the  costs  thej  were  put  to  in  preparing  to  establish  a  Snook. 
cause  of  action  which  they  have  since  abandoned.  After 
the  cause  has  been  made  a  remanet,  the  plaintiffs  amend 
their  declaration,  and  put  their  case  upon  a  different  foot- 
ing. To  the  case  so  amended,  the  defendant  admits  that 
he  has  no  answer,  and  pays  money  into  court,  and  no  issue 
remains.  Under  such  circumstances,  how  can  the  plaintiffs 
be  entitled  to  the  costs  of  proceedings  which  are  not  ap- 
plicable to  the  present  state  of  the  record? 

Alderson,  B. — If,  at  the  time  when  the  amendment  was 
applied  for,  the  defendant  had  stipulated  that  he  should  be 
allowed  to  pay  money  into  court,  it  seems  to  me  that  he 
would  have  had  good  ground  to  ask  for  the  costs  he  had 
been  put  to  in  preparing  for  trial. 

Rule  discharged,  with  costs. 


Lace  v.  Aoamson.  AToy  7, 

1  HE  Court,  having  gone  through  the  bar,  were  entering  Where  a  nUe  It 

.m  <  •  1  %_  drawn  np  to 

upon  the  new  trial  paper,  when  shew  caue 

peremptorily 
onadaj 

Foote  moved  to  make  absolute  a  rule  which  had  been  mmed,  it  may 

be  made  abeo- 

drawn  up  to  shew  cause  peremptorily  to-day,  if  the  Court  late  as  soon  aa 
thought  he  was  entitled  now  to  do  so,  and  was  not  bound  g^ne  through 
to  wait  nntil  the  rising  of  the  Court.    And  d^.^^S^ 

for  rach  pmr- 
poeei  to  be  oon* 

Per  Cubiam. — ^Tou  are  entitied  to  make  the  rule  abso-  eidered  to  be 
lute  now;  for  the  purpose  of  motions,  this  is  to  be  con-  the  Court.^ 
sidered  to  be  the  rising  of  the  Court» 

Rule  absolute. 
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May  3.         Whitmoks  and  SumMOK,  Assignees  of  Shubt  and  An- 
other^ BankraptSy  v.  Giucovb. 

AMompflt  by  Assumpsit.— The  declaration  stated,  that  the  defend- 
M^iMJrr^^of  ^™^'  ^^^  ^^^  bankraptc^,  was  indebted  to  the  plaintiffs, 
^^^BJ^'^^JPl^  ^  as  assignees,  in  £50,  for  work  and  labour  done  and  ma- 
materiab  iwo.  terials  provided  by  them  as  snch  assignees,  and  for  goods 
goods  told  by  8old  and  delivered,  money  paid,  interest,  and  on  an  account 
stated. 


•igneet.   The 

•ctkm  WM  Plea,  non  assnmprit. 

cover  the  price  The  causc  was  tried  before  Lord  Abmger,  C.  B.,  at  the 
^ini^ftack  Londoi^  Sittings  after  last  Hilary  Term,  when  the  follow- 
*^  ?*Sir'^'  ing  appeared  to  be  the  facts  of  the  case.  The  action  was 
defendant.  The  brought  by  the  plaintiffs,  one  of  whom  was  the  official 
by  the^ddEmd^  assignee,  and  the  other  the  assignee  of  the  creditors,  to  re- 
J^^^mS'  ^^^  ^^  ^^'^  defendant  the  sum  of  £St»,  for  certain  en- 
act of  bonk-  gravings  struck  off  by  the  bankrupts  for  the  defendant, 
fore  the  iMaiog  The  fiat  was  issucd  on  the  Slst  of  June,  1841,  and  the 
After  the  Sat,  official  assignee  was  appointed  on  the  23rd  of  June,  and 
the  banknipto    the  creditors'  assignee  on  the  6th  of  July.    The  order  for 

applied  to  one  ^  *^ 

of  the  plaintUTs,  the  work  was  given  by  the  defendant  after  the  act  of  bank- 
petitiralng  ere-  ruptcy,  but  before  the  fiat ;  and  part  of  the  work,  to  the 
^L!V^  ««™    extent  of  8/.  15*.,  was  executed  between  the  act  of  bank- 

money  to  com*  ' 

piete  the  work  ruptcy  and  the  fiat.     The  amount  of  work  done  after  the 

and  reoeiTcd  appointment  of  the  creditors'  assignee  was  6/.  10*.    It  ap- 

mone^  oat  of  P^^'^^  that,  after  the  fiat,  the  bankrupts  applied  to  the 

^^'^^to^tT*'  plaintiff  Surmon,  who  was  then  the  petitioning  creditor, 

the  completion  for  money  to  finish  the  work  in  question,  and  out  of  this 

Part  of  Uie  '  money  the  paper  was  bought  to  complete  the  defendant's 

formed  be^'  order.     Some  evidence  was  given,  that  the  presses  used  by 

the  fiat,  a  part  the  bankrupts  formed  a  portion  of  the  bankrupts'  property, 

after  the  fiat 
and  before  the 

appointment  of  the  creditors'  asagnee,  and  the  remainder  after  the  appointment  of  the  credi- 
tors' assignee.    The  above  action  having  been  brooght  by  the  official  and  the  creditors' 

"  for  a  nonsuit,  and   " 


'Held,  that  there  was  no  ground  for  a  nonsuit,  and  that  the  assignees  were  entitled  to 
recover  the  whole  amount,  the  contract  being  entire,  and  the  evidence  shewing  the  work  to  have 
been  completed  bj  the  bankrupts  as  Uieir  agents. 
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which  passed  to  their  assignees.    It  was  contended  for  Bsek.qfpieai, 
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the  defendant,  that  the  plaintiffs  were  not  entitled  to  re- 
cover in  this  form  of  action  for  any  work  done  or  materials     Whitmobb 
supplied  prior  to  the  appointment  of  the  creditors'  as-      Oilmouk. 
signee^  or,  at  least,  before  the  issuing  of  the  fiat,  as  the 
work  could  not  be  said  to  have  been  done  by  them  in  the 
character  of  assiffnees.    The  learned  Judge  refused  to  non- 
suit, and  the  jury  found  a  verdict  for  the  plaintifh  for 
22/.  bs. ;  leave  being  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit,  or  to  reduce  the  verdict  to  6L  10s,,  the 
amount  of  the  work  done  subsequently  to  the  appoint- 
ment of  the  creditors'  assignee. 
James  having  obtained  a  rule  accordingly 

Peacock  now  shewed  cause. — ^There  is  no  ground  for  en- 
tering a  nonsuit.  The  assignees  having  provided  money 
for  the  bankrupts  to  do  the  work  for  them,  the  bankrupts 
became  agents  for  them,  and  the  assignees  were  in  fact 
doing  the  work  by  the  bankrupts.  There  was  evidence, 
therefore,  of  a  contract  between  the  plaintiffs,  as  assignees, 
and  the  defendant.  As  to  the  sum  of  8/.  15s.,  the  amount 
of  work  done  by  the  bankrupts  before  the  fiat,  possibly 
that  sum  cannot  be  recovered  by  the  plaintiffs  in  this  form 
of  action ;  but  the  assignees  are  at  all  events  entitled  to 
the  value  of  the  work  done  by  the  bankrupts  for  them,  in 
order  to  complete  the  contract,  subsequently  to  the  fiat. 
It  will  be  said  that  the  action  cannot  be  brought  in  the 
joint  names  of  the  official  assignee  and  the  creditors'  as- 
signee ;  but  it  clearly  may.  By  the  63rd  section  of  the 
Bankrupt  Act,  6  Geo.  4,  c.  16,  the  assignees  are  entitled 
to  all  the  property  of  the  bankrupt  up  to  the  time  of  his 
obtaining  his  certificate,  and  it  provides  that  the  assig- 
nees '^  shall  have  the  like  remedy  to  recover  the  same  in 
their  own  names,  as  the  bankrupt  himself  might  have 
had  if  he  had  not  been  adjudged  a  bankrupt."  Therefore, 
it  is  clear  they  are  entitled  in  some  form  or  other.    If  the 
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E»eh.ffPi«M,  work  be  done  bj  the  bankrapt  before  the  bankruptcy^ 
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then  the  assignees  ought  to  sue  as  for  work  done  by  the 
Whitmobk     bankrupt  before  the  bankruptcy;   but  if  the  w<Mrk  be 


V. 


GiLMouB.  done,  or  the  contract  be  not  completed  till  after  the  bank* 
ruptqy,  they  may  sue  as  for  work  done  by  them,  {Parkej 
B. — ^If  it  is  one  entire  thing,  then  nothing  is  due  until 
the  order  is  completed.  PoUock,  C.  B.— If  an  order  is 
given  to  build  a  house,  and  the  builder,  after  beginning 
to  build  it,  becomes  bankrupt,  and  the  house  is  after- 
wards completed  by  the  assignees,  may  they  not  recover 
the  whole?]  Certainly.  In  AMreti  y.  Kettridge{a), 
where  goods  were  sold  by  a  bankrupt  to  the  defendant, 
with  the  concurrence  of  his  assignees,  whose  appointment 
was  afterwards  ordered  to  be  vacated  by  the  Lord  Chan- 
cell(Mr,  and  a  new  assignee  appointed  in  their  stead,  it  was 
held  that  the  new  assignee  might  sue  the  defendant  for 
goods  sold  by  him  as  assignee.  That  case  explains  a 
former  decision  in  the  same  matter  (&),  which  appeared  to 
be  to  the  contrary.  [PoUockf  C.  B. — Those  cases  were 
under  the  old  bankrupt  law,  5  Gteo.  2,  c.  SO,  s.  31,  whidi 
gives  power  to  the  Lord  Chancellor  to  vacate  the  appoint- 
ment of  assignees,  and  appoint  new  ones,  and  enacts,  that, 
where  a  new  assignment  shall  be  ordered,  the  debts,  effects, 
and  estate  of  the  bankrupt  shall  be  vested  in  the  new  as- 
signees, and  it  shall  be  lawful  for  them  to  sue  in  his  name.] 
The  principle  of  the  bankrupt  laws  is  not  altered  by  tiie 
6  Gea  4,  c.  16,  or  the  1  &  2  Will.  4,  c.  66,  and>  as  soon 
as  assignees  are  appointed,  their  title,  except  where  it  is 
otherwise  directed  by  statute,  relates  back  to  the  time  of 
the  act  of  bankruptcy;  and  when  the  creditors'  assignees 
are  appointed,  since  the  1  &2  Will.  4,  c.  66,  their  title  also 
relates  back  to  the  time  of  the  act  of  bankruptcy,  notwith- 
standing the  intermediate  appointment  of  the  official  as- 
signee.    [Po/ZocA,  C.  B. — The  only  difficulty  is,  whether 

(a)  8  Moore,  372.  (h)  6  Moore,  569. 
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the  assifrneeft  ought  not  in  their  declaration  to  have  stated  Bjfeh.  o/P/«at» 

1844 
the  contract  a«  it  really  was.]     They  have  done  so ;  for,  ^  '  - 

having  advanced  money  to  the  bankrupts  to  complete  the    WBirifomB 

work,  they  have  adopted  the  original  contract,  and  may     Oilmour. 

now  maintun  their  action  upon  it. 

James,  in  support  of  the  rule. — ^The  ground  of  this  ac- 
tion is  the  mere  personal  labour  of  the  bankrupts,  and 
they  are  the  only  persons  who  can  sue  upon  this  contract, 
which  is  entire,  and  was  made  with  them,  and  not  with  the 
assignees.  No  goods  were  supplied  by  the  assignees,  but 
money  only,  which  may  have  been  for  the  bankrupts'  main- 
tenance; and  the  assignees  cannot  recover  for  the  personal 
labour  of  the  bankrupts.  They  have  no  right  to  come  for- 
ward and  say  the  bankrupts  were  their  agents  in  completing 
the  contract.  There  is  no  case  in  which,  in  this  form  of  ac- 
tion, the  assignees  have  sued  in  their  own  name,  and  treated 
the  bankrupt  as  their  agent.  [PoUock,  C.  B. — ^The  bank- 
rupts themselves  make  no  claim,  but  the  assignees  bring  the 
action,  and  the  bankrupts  state  they  were  acting  as  their 
agents.  Parke,  B. — ^The  fact  of  money  having  been  ad- 
vanced by  the  assignees  to  the  bankrupts  is  very  strong 
evidence  that  the  bankrupts  were  acting  as  their  agents  in 
completing  the  contract.]  The  assignees,  having  been  en- 
tirely passive,  and  having  allowed  the  bankrupts  to  carry 
on  the  work  as  for  themselves,  ought  not  to  be  allowed 
now  to  come  in  covertly,  and,  without  notice  to  the  person 
for  whom  the  contract  was  executed,  say  that  the  work  was 
done  by  the  bankrupts  for  them.  [Parke,  B. — Surely  the 
advance  of  money  to  the  bankrupts  by  the  assignees  shews 
strongly  that  they  were  their  agents.  Alderson,  B. — What 
business  had  the  assignees  to  advance  money  to  the  bank- 
rupts out  of  the  estate,  except  for  the  purpose  of  com- 
pleting the  contract?] 

Pollock,  C.  B. — This  was  an  application  to  enter  a  non- 


812  CASES   IN   THE   EXCHEQUER, 

Bsck.o/PUaM,  suit,  or  to  reduce  the  damages  to  the  sum  of  6/.  10s.    Now 
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it  is  clear  that  we  ought  not  to  make  the  rule  absolute  to 
enter  a  nonstdt,  because  there  is  no  doubt  that  work  was 
done  and  materials  provided  by  the  bankrupts  since  the  ap- 
pointment of  both  the  assignees ;  and  for  such,  therefore, 
the  plaintiffs  had  a  right  to  sue  the  defendant.  The  bank- 
rupts make  no  claim  whatever,  but  they  received  money  in 
some  way  or  other  from  the  assignees  in  connexion  with 
this  work,  and  were  thereby  enabled  to  complete  the  goods 
which  they  furnished  to  the  defendant.  The  bankrupts 
came  forward  at  the  trial,  and  professed  to  have  been  acting 
on  behalf  of  the  assignees,  and  of  the  estate  which  was  then 
their  property  as  assignees.  I  think  it  dear,  therefore, 
that  the  assignees  were  entitled  to  sue.  It  is  unnecessary 
to  decide  the  question  raised  by  Mr.  Peacock,  on  the  stat. 
5  Oeo.  2,  c.  30.  It  is  enough  to  say  that  the  work  in  ques- 
tion was  finished  in  the  time  of  the  assignees,  who  repre- 
sented the  bankrupts'  estate. 

Parke,  B. — I  am  of  the  same  opinion,  and  think  this 
rule  must  be  discharged.  It  is  a  question  of  fact  whether 
the  bankrupts  acted  on  their  own  account,  or  as  the  agents 
of  the  assignees.  If  they  acted  in  the  latter  character,  it 
is  clear  that  the  assignees  can  sue.  Now  there  is  certainly 
evidence  of  their  having  acted  as  their  agents,  for  the 
presses  of  the  assignees  were  used,  and  the  money  to  finish 
the  order  was  advanced  by  them.  If,  indeed,  the  work 
had  not  been  done  under  an  entire  contract,  there  might 
perhaps  be  a  difficulty,  under  the  old  statutes,  as  to  the 
rights  of  the  old  and  new  assignees,  although,  probably, 
that  would  not  be  the  case  since  the  stat.  1  &  2  Will.  4, 
c.  56,  s.  25.  In  this  case,  however,  there  is  an  entire  con- 
tract, for  there  is  but  one  order ;  no  right  of  action  accrued 
till  the  whole  was  completed,  and,  as  it  was  not  completed 
till  the  creditors'  assignee  was  appointed,  so  until  that 
time  there  was  no  right  of  action.     The  assignees  may, 
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therefore^  sue  jointly  for  the  work  and  labour  of  the  bank-  Sxch.qfPiei 
rupts,  and  materials  provided  in  respect  of  it. 

Alderson^  B.^  and  Rolfe,  B.,  concurred. 

Rule  discharged. 


Whittomb  and  Sarah  his  Wife^  and  Elizabeth  Hut-       MayS. 
CHiNSON,  AdmiDistratrices,  &c.  of  Alice  Hutchinson^ 
deceased^  v.  Lamb. 

Covenant. — The  declaration  stated^  that  whereas  Corenant.— 

heretofore^  to  wit^  in  the  lifetime  of  Alice  Hutchinson,  stated,  that  itT 

since  deceased,  by  a  certain  indenture  bearing  'date  the  ?"^*°^^^'.^^" 

80th  of  September,  1885,  and  made  between  the  said  Alice  a  certain  mes- 

Hutchinson  of  the  one  part,  and  the  defendant  of  the  other  toi^  defend- 

part,  the  said  Alice  Hutchinson  did  demise  a  certain  mes-  !^^?'^that^Se 

suage  and  land,  to  hold  from  the  11th  of  October  then  defendant  co- 

®  Tenanted  with 

next  for  eleven  years,  at  the  rent  of  £294;  and  the  de-  the  said  a.  H., 
fendant  covenanted  with  the  said  Alice  Hutchinson,  her  adLiSSatOTi, 
executors,  administrators,  and  assigns,  to  pay  the  rent  ■nda«igna,to 

*  w  *   »  pny  ^Q  rent ; 

thereby  reserved;  and  the  said  Alice  Hutchinson,  being  that  the  >aid 

possessed  of  the  reversion,  made  her  last  will  and  testa-  piisaeMedofthe 

ment  in  writing,  on  the  1st  of  January,  1842,  and  after-  X^miSd^' 

wards,  to  wit,  on  the  day  and  year  last  aforesaid,  died  so  !»»  will  j  and 

•^  "^  that  the  plain- 

tiffs, as  her 
administratrices  with  the  will  annexed,  became  possessed  of  the  said  reversion.  Breach,  non- 
payment of  the  rent.  The  defendant  traversed  specially,  that  the  plaintiflTs  were  possessed  of 
the  said  reversion.  At  the  trial,  it  appeared  that  S.  H.,  the  hosband  of  A.  H.,  alter  devising 
his  estates  to  his  two  sons,  at  that  time  minors,  in  fee,  devised  as  follows: — "  And  it  is  my 
will  and  pleasure,  that  my  said  wife  shall  have  the  nse  and  occnpation,  or  annual  increase,  at 
her  pleasure,  of  all  that  mv  said  farm,  &c.,  during  the  minority  of  my  said  sons,  she  keeping 
the  premises  in  repair,  and  paying  all  interest,  monies,  outgoings,  Stc. ;  I  also  give  and  be- 
queath the  use  and  occupation  of  all  my  farming  stock,  &c.  unto  my  said  wife,  her  exeeuiort 
and  admimitiraiort,  until  my  son  J.  S.  H.  shall  attain  twen^-one  years,  she  paying  thereout 
unto  my  said  five  daughters  ;f500  apiece."  S.  H.!  having  died,  his  widow,  in  the  year  1835, 
made  a  lease  to  the  ddfiendant  for  eleven  years,  reserving  rent  payable  to  herself,  '*  her  Aetrs, 
executors,  administrators,  or  assigns,"  and  died  in  1841.  The  action  was  brought  by  the 
plaintifls,  as  administratrices  of  A.  H.  during  the  minority  of  the  sons,  for  the  rent  of  the  pre- 
mises : — Held^  that  the  wife  took  an  estate,  not  for  her  life,  but  during  the  minority  of  the  sons, 
and  therefore,  that  the  plaintiffs  were  entitled  to  recover. 

Heldf  also,  that  there  was  no  variance  between  the  lease  and  the  statement  of  it  in  the 
declaration,  the  lease  being  set  out  according  to  its  legal  effect,  and  the  word  ''  heirs"  being 
superfluous. 
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the  will  annexed  was  granted  to  the  plaintiffs  Sarah  and 

Elizabeth,  who  became  and  were  possessed,  as  snch  ad- 
ministratrices, of  the  said  reversion  in  the  demised  pre- 
mises. Breach,  non-payment  of  the  rent  to  the  plaintiffs, 
as  snch  administratrices. 

Fleas,  first,  non  est  factum;  secondly,  that  the  said 
Alice  Hutchinson,  at  the  time  of  the  making  of  the  said 
indenture,  was  seised  in  her  demesne  as  of  fireehold,  for  the 
term  of  her  natural  life,  and  not  otherwise,  of  and  in  the 
said  demised  premises,  and  continued  so  seised  thereof, 
and  not  otherwise,  until  and  at  the  time  of  her  death ;  and 
that,  after  the  making  of  the  said  indenture,  and  before  the 
expiration  of  the  said  term,  to  wit,  on  the  1st  day  of  Janu- 
ary, 1842,  the  said  Alice  Hutchinson  died,  whereupon  and 
whereby  the  said  term  created  by  the  said  indenture  wholly 
ceased  and  determined ;  without  this,  that,  after  the  making 
of  the  said  indenture,  the  plaintiffs,  as  such  administratrices 
as  aforesaid,  became  or  were  possessed  of  the  said  reversion 
of  and  in  the  said  demised  premises,  modo  et  form&. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  last 
Assizes  for  the  county  of  Cambridge,  it  appeared  that 
one  Stoakley  Hutchinson,  being  possessed  of  certain  free- 
hold houses  and  land,  by  his  will,  dated  the  24th  of 
June,  1833,  devised  part  of  his  real  estate  to  his  son  Na- 
thaniel Oifford  Hutchinson  in  fee,  and  another  part  to  his 
other  son  John  S.  Hutchinson  in  fee,  with  mutual  execu- 
tory devises  over.  The  will  then  proceeded  as  follows : — 
"  And  it  is  my  will  and  desire,  that  my  said  wife  shall  have 
the  use  and  occupation,  or  annual  increase,  at  her  pleasure, 
of  all  that  my  said  farm-house  and  premises,  in  March 
aforesaid,  with  the  appurtenances,  during  the  minority  of 
my  said  sons,  she  keeping  the  said  messuage  and  buildings 
in  good  teuantable  repair,  and  paying  all  interest,  monies, 
and  other  annual  outgoings,  that  may  from  time  to  time 
arise  and  become  due  and  payable  from  the  said  messuage, 
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lands,  and  hereditaments,  and  that  may  be  due  and  payable  ibrcA.  ^fPieoM, 
at  the  time  of  my  decease,  or  become  due  and  payable  ^ 

during  the  enjoyment  thereof.  I  also  give  and  bequeath  Whittomb 
the  use  and  occupation  of  all  my  farming  stock,  imple-  Lamb. 
ments  of  husbandry,  horses,  stock,  sheep,  crops  of  com, 
grain,  and  hay,  growing  or  otherwise,  and  all  and  every 
other  of  my  farming  stock  (both  live  and  dead),  unto  my 
said  wife,  her  executors  and  administraiors,  until  my  son 
John  Stoakley  Hutchinson  shall  attain  the  age  of  twenty- 
one  years,  she  paying  thereout  unto  my  said  five  daughters, 
Sarah,  Ann,  Elizabeth,  Phoebe,  and  Maria,  the  sum  of 
d£5(X)  a-piece,  on  their  severally  and  respectively  attaining 
their  respective  ages  of  twenty-one  years,  to  whom  I  give 
and  bequeath  the  same  accordingly;  and  I  order  the  said 
several  legacies  hereinbefore  bequeathed  to  my  said  daugh- 
ters to  be  vested  interests  in  them,  and  transmissible  as 
such  to  their  personal  representatives.  And  on  my  said 
son  John  Stoakley  Hutchinson  attaining  his  said  age  of 
twenty-one  years,  then  I  give  and  bequeath  all  my  said 
stock,  implements  of  husbandry,  and  all  and  every  other 
my  said  farming  stock  (both  live  and  dead)  unto  my  said 
sons,  Nathaniel  Gifford  Hutchinson  and  John  Stoakley 
Hutchinson,  their  executors  and  administrators,  to  and 
for  their  own  use  and  benefit,  and  to  be  equally  divided 
between  them  by  my  executors,  share  and  share  alike.'' 

Stoakley  Hutchinson,  the  testator,  died  in  the  year  1833. 
In  September,  1835,  Alice  Hutchinson,  the  widow,  de- 
mised the  premises  in  question  to  the  defendant,  by  in- 
denture, for  eleven  years,  and  died  in  1841.  The  testator, 
at  the  time  of  his  death,  left  daughters  him  surviving,  and 
also  the  two  sons  named  in  his  will,  at  that  time  minors, 
and  who  had  not  attained  their  majority  at  the  time  when 
the  action  was  brought.  Under  these  circumstances,  it 
was  contended  for  the  defendant,  that  Alice  Hutchinson 
took  an  estate  for  her  life  only,  and  therefore  that  the 
plaintiffs,  who  were  her  administratrixes,  were  not  en- 
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B»eh,i^PUa»,  titled  to  recover.  For  the  plahitifiB  it  was  insisted,  tliat 
she  took  an  estate  determinable  only  at  the  expiration  of 
the  minority  of  the  two  sons.  The  learned  Judge  re- 
served the  point,  and  the  plaintiffs  obtained  a  yerdict, 
leave  being  given  to  the  defendant  to  move  to  enter  a 
verdict.    A  rule  was  accordingly  obtained,  against  which 

ByleSf  Serjt.,  and  Gfmnimg  shewed  cause. — ^Under  the 
will  in  question,  Alice  Hutchinson  the  widow  took  an  es- 
tate during  the  minority  of  her  youngest  son,  and  not  one 
that  was  determinable  by  her  own  death.  This  is  like  the 
Bishop  of  BaiKs  case  (a),  where  it  is  said, ''  If  a  lease  be 
made  unto  another  during  the  minority  of  J.  O.,  and  he  is 
of  the  age  of  ten  years,  this  is  a  good  lease  for  eleven 
years,  if  J.  G.  so  long  live.''  And  to  the  same  eff'ect  is 
Borastof^s  case  (&).  So  in  the  case  of  Say  v.  Strnth  (c),  it 
is  said  by  Weston,  "  A  lease  during  the  nonage  of  J.  S., 
who  is  of  the  age  of  fifteen  years,  is  a  good  lease  for  six 
years,  if  J.  S.  shall  live  so  long,  for  the  reference  to  a  cer- 
tain time  is  equivalent  to  an  express  nomination  ot  the 
time  contained  in  the  reference.''  These  authorities  shew 
that  whether  it  be  by  deed  or  will,  and  there  be  a  gift  to 
A.  during  the  nonage  of  B.,  it  is  a  lease  certain,  defeasible 
on  B.  djdng  before  twenty-one,  and  that  the  contingency  is 
not  the  death  of  the  grantee.  That  such  was  the  intention 
of  this  testator  is  manifest,  for  he  gives  to  his  wife  the 
farm-house  and  premises  during  the  minority  of  his  sons. 
With  regard  to  the  stock  there  can  be  no  doubt,  for  the 
testator  says :  '.^  I  also  give  the  use  and  occupation  of  my 
farming  stock,  implements  of  husbandry,  horses,  stock,  sheep, 
crops  of  com,  grain,  and  hay,  and  all  and  every  other  of 
my  fiEurming  stock,  &c.,  unto  my^d  wife,  her  executors  and 
administrators,  until  my  son  J.  S.  Hutchinson  shall  attain 
the  age  of  twenty-one  years : "  therefore  the  stock  is  given 

(a)  6  Rep.  35.  (6)  3  Rep.  19.  (c)  Plowden,  273. 
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to  the  wife'8  executors.  If,  then,  the  defendant's  con-  Exek,ofPiea», 
straction  be  right,  that  the  widow  had  no  interest  in  the 
land  beyond  her  life,  this  absurdity  would  follow,  that  in 
the  event  of  the  widow's  death  during  the  minority,  her 
executors  would  have  all  the  stock  without  the  land,  and 
the  sons  all  the  land  without  the  stock,  which  includes  the 
crops.  It  was  said  by  the  defendant  at  the  trial,  that  the 
words  "  she,''  in  the  will,  and  "  she  paying  thereout  unto 
my  said  five  daughters  i£5(X)  a-piece,"  shewed  that  as  she 
herself  was  to  pay  the  money,  an  estate  for  her  own  life  only 
was  meant  to  be  given  her ;  but,  ex  necessitate,  the  words 
clearly  mean,  she  or  her  executors ;  for  the  stock,  &c.,  is 
expressly  given  to  her,  her  executors  and  administrators, 
until  his  son,  J.  S.  Hutchinson,  attains  twenty-one, ''  she 
paying  thereout,"  &c.,  which  must  mean,  she  or  her  execu- 
tors paying  thereout  the  legacies  to  the  daughters.  It  was 
a  gift  of  a  term  to  the  wife  during  the  minority  of  the 
sons,  and  there  in  nothing  to  shew  that  the  use  of  the  word 
''  executors"  was  necessary.  If  it  be  necessary,  the  order  of 
the  sentence  may  be  transposed,  as  was  done  in  Paramour 
y.  Yardley  (a),  and  then  the  correctness  of  the  plaintiff's 
construction  will  be  clear;  put  the  devise  of  the  use  and 
occupation  of  the  testator's  farming  stock,  &c.,  to  his  wife, 
her  executors  and  administrators,  first,  and  then  it  is  quite 
dear.  Besides,  the  testator  intended  that  the  daughters' 
l^acies  should  be  paid  out  of  the  profits  of  the  land,  which 
could  not  be  done  in  the  event  of  Alice  Hutchinson,  the 
widow,  dying  immediately  after  the  testator,  unless  the 
land  went  to  her  executors  during  the  minority  of  the  sons : 
Smith  y.  Havens  {b).  The  reversion,  therefore,  did  go  to  the 
wife's  executors  immediately  after  the  death  of  the  wife, 
until  the  sons  attained  twenty-one.  But,  secondly,  the 
terms  of  the  lease  will  be  relied  upon,  and  it  will  be  said 
that  there  is  a  variance,  because  the  lease  contained  a  re- 

(a)  Plowd.  539.  (b)  Cro.  Elix.  262. 
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Bxeh,ofPUa»,  servation  of  the  rent  to  Alice  Hutchinson,  her  hars,  exe- 
cutors, &c.:  the  word  ''heirs/'  however,  is  superfluous. 
The  wife  having  a  term  which  would  pass  to  her  executors 
and  administrators,  the  law  would  reserve  the  rent  to 
them.  It  is  the  better  practice  of  conveyancers,  and,  as 
Mr.  Preston  says  (a),  is  firequently  the  most  eligible  prac- 
tice, in  reserving  the  rent,  not  to  say  to  whom  the  rent  is 
payable,  but  to  make  it  payable  during  the  term,  and  the 
law  will  carry  it  with  the  reversion.  K  the  lessor  is  pos- 
sessed of  a  chattel,  the  reservation  in  law  is  to  the  exe- 
cutors ;  and  if  in  this  case  it  had  been  stated  to  have  been 
reserved  to  the  heirs,  it  would  have  been  a  mispleading. 
In  Sacheverel  v.  Frogaie  (6),  Hale,  C.  J.,  in  delivering  the 
judgment  of  the  Court,  says,  ''  If  lessee  for  one  hundred 
years  should  make  a  lease  for  forty  years,  reserving  rent 
to  him  and  his  heirs,  that  would  be  void  to  the  heir.'' 
That  is  exactly  this  case.  The  legal  effect  of  the  lease  was 
to  reserve  the  rent  to  the  executors,  and  the  plaintiffs  have 
so  stated  it  in  the  declaration.  The  plaintiffs  do  not  pro- 
fess to  set  out  the  lease  in  hsec  verba,  but  only  according 
to  its  legal  effect.  And  Lade  v.  Baker  {c)  is  an  authority 
to  shew  that  it  ought  to  be  set  out  according  to  its  legal 
effect. 

Andrews  and  (yMalley,  in  support  of  the  rule. — It  is  suf- 
ficient for  the  defendant  to  establish  that  the  plaintiffs  did 
not  become  possessed  of  the  reversion  as  aUeged;  and  it  is 
not  for  him  to  shew  what  estate  the  wife  took,  or  whether 
she  took  any  estate  at  all.  It  is  sufficient  to  shew,  that  on 
her  death  the  estate  determined,  and  no  estate  vested  in  the 
plaintiffs.  If  she  took  a  fireehold  interest  or  a  chattel  in- 
terest for  her  life  only,  then  no  interest  could  pass  to  the 
plaintiffs.    The  Court  must  take  the  whole  will  together,  to 


(a)  Shep.  Touch.  115.  (c)  2  Ventr.  145. 

{b)  1  Ventr.  161. 
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see  what  the  intention  of  the  testator  is.  The  correct  rule  Bxeh.^fPUai, 
is  laid  down  in  Jarman  on  Wills  (c),  that  where  a  testator 
nses  an  additional  word  or  phrase^  he  must  be  presumed 
to  have  an  additional  meaning.  Now,  there  are  in  this 
will  several  bequests,  but  there  is  not  a  single  devise,  ex- 
cept this,  in  which  the  testator  does  not  use  apt  words  of 
limitation;  and  he  must  be  taken  to  have  a  different 
meaning  where  he  does  not  use  such  words.  Here,  the 
words  of  the  devise  are  to  the  widow  alone,  and  she  took  a 
life  estate  only  in  the  farm  and  premises.  The  testator  in 
the  first  instance  devises  the  estate  to  his  sons  and  their 
heirs;  and  unless  there  had  been  something  to  prevent  it, 
they  would  have  taken  the  interest  in  possession ;  but,  in 
order  to  prevent  that,  he  provides  that  his  wife  shall  have 
''the  use  and  occupation  or  annual  increase  at  her  plea- 
sure.'^ Those  are  no  words  of  devise  at  aU,  but  a  sort  of 
license  for  her  to  have  the  use  and  occupation  of  the  farm- 
house and  premises,  or  the  annual  profits  of  them,  at  her 
option,  as  a  personal  benefit  to  herself.  When  we  come 
to  the  next  clause,  as  to  the  farming  stock,  &c.,  it  is  found 
to  be  totally  different.  By  that  clause  she  is  to  pay  a 
certain  specified  sum  to  each  of  the  daughters;  and  as,  if 
she  paid  the  money,  she  might  have  no  means  of  re- 
couping herself  during  her  lifetime,  the  testator  there  adds 
the  words  **  her  executors  and  administrators.''  But  the 
limitation  to  the  wife  with  respect  to  the  farm  and  pre- 
mises does  not  give  her  any  interest  beyond  her  life. 

Secondly,  as  to  the  variance,  the  cases  cited  on  the  other 
side  are  not  authorities  in  favour  of  the  plaintiffs.  They 
should  have  shewn  in  the  declaration  what  the  interest 
was;  and  not  having  done  so,  they  have  failed  to  shew  the 
legal  effect  of  the  deed.  The  legal  effect  of  the  deed  would 
have  made  the  rent  payable  to  the  heirs,  and  the  defendant 

(a)  Vol.  2,  p.  744. 
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Bxeh.  of  Pleat,  would  have  been  estopped  from  shewing  the  real  title  to 
J^^'  .    the  land.     [Parke,  B. — You  might  have  done  so  by  plead- 
ing,  and  shewing  that  no  interest  passed.]     The  plaintiffs 
ought  to  have  shewn  what  the  interest  was.    Prim&  facie 
Mrs.  Hutchinson  was  seised  in  fee.     [Rotfe,  B. — Suppose 
tenant  in  fee  leases,  reserving  rent  to  his  heirs,  execatora, 
and  administrators,  and  the  heir  sues,  would  there  be  any 
variance  created  by  shewing  that  the  reservation  was  to 
executors  and  administrators  ?]     In  that  case  the  words 
executors  and  administrators  would  be  mere  surplusage — 
the  reservation  would  prim&  facie  be  to  the  proper  party. 
[Parke,  B. — The  declaration  contains  an  imperfect  allega- 
tion that  the  widow  was  possessed  for  a  term,  for  it  shews 
that,  on  her  death,  an  administration  was  granted,  and  the 
executors  daim  and  sue  in  consequence.]     The  plaintifis 
rely  on  the  title  by  estoppel,  arising  from  the  admission  of 
the  lessee.    The  estoppel  on  the  tenant  is,  that  during  the 
term  he  cannot  deny  that  the  lessor  and  her  executors  are 
entitled  to  the  rent.     [Pottock,  C.  B. — It  is  not  a  case  of 
estoppd  at  all.    It  would  have  been  competent  for  the 
tenant  to  have  shewn  that  the  title  to  the  estate  went  to 
another  party.]     The  tenant,  it  is  submitted,  would  be 
estopped  from  disputing  the  title  of  the  lessor  and  her 
executors,  after  having  taken  the  lease  from  them.    The 
plaintiffs  rely  on  a  title  by  estoppel,  but  the  deed  produced 
does  not  shew  any  estoppel,  as  it  contains  the  words 
"  heirs,  executors,  and  administrators.''    There  is,  there- 
fore, a  variance  between  the  declaration  and  the  deed  pro- 
duced in  evidence  at  the  trial. 

Pollock,  C.  B. — I  think  this  rule  ought  to  be  dis- 
charged. The  principal  question  is,  whether  the  testator 
gave  his  widow  an  estate  for  her  life,  or  during  the  minority 
of  one  or  perhaps  both  his  children.  I  think  the  will,  by 
clear  implication,  gave  her  an  estate  for  years.    It  is  con- 
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tended  that  we  ought  to  construe  the  will  by  reference  to  B*eh.  qfPUa; 
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the  prior  part  of  it,  which  gives  her  the  "use  and  occupa-  - 

tion  "  of  the  land.  But  it  is  plain  that  an  estate  for  years  Whittomb 
was  intended  to  be  bequeathed,  and  that  the  same  effect  is  Lamb. 
to  be  given  to  both  parts  of  the  clause  of  the  will.  The 
widow,  therefore,  took  a  chattel  interest  only.  The  de- 
fendant then  seeks  to  enter  a  nonsuit,  on  the  ground  that 
there  is  a  variance  between  the  deed  proved  and  that  set 
forth  in  the  declaration.  Here,  however,  the  lease  is  set 
out  according  to  its  legal  effect.  The  word  ''  heirs,''  which 
appears  in  it,  has  no  meaning,  and  may  be  rejected  as  void 
and  of  no  effect. 

Parke,  B. — ^I  am  entirely  of  the  same  opinion.  The 
principal  point  is,  what  estate  Alice  Hutchinson  took  in 
the  lands  in  question.  She  is  to  have  the  ''  use  and  occu- 
pation,'' or  the  profits  of  the  lands,  at  her  pleasure.  I  think 
the  words  ''  use  and  occupation  "  would  give  her  an  estate 
of  some  kind  or  other ;  but,  without  doubt,  a  bequest  of 
the  profits  would  have  that  effect.  By  the  latter  part  of 
the  clause,  the  remainder  of  the  testator's  farming  stock  is 
given  to  his  wife,  ''her  executors  and  administrators," 
until  his  son,  J.  S.  Hutchinson,  should  attain  twenty-one 
years:  it  was  therefore  clearly  intended  that  she  should 
take  the  profits  of  the  land  until  her  son  reached  that  age. 
She  had,  therefore,  a  chattel  interest  for  eleven  years  or 
longer,  and  had  power  to  grant  a  lease,  the  interest  in 
which  would  pass  to  her  executors.  As  to  the  other  point, 
I  think  there  is  no  variance.  The  legal  effect  of  the  will 
is,  that  the  rent  is  to  continue  beyond  the  death  of  the 
widow,  and  the  law  gives  the  rent  to  those  parties  who  are 
entitled  to  it.  The  lease,  therefore,  is  correctly  set  out. 
It  is  said,  however,  that  it  ought  to  appear  expressly  that 
the  widow  had  a  chattel  interest :  if  that  be  necessary,  it 
does  appear  on  the  face  of  the  declaration,  because  it  is 
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Bxek.  qfPieat,  stated  that  the  plaintiffs^  as  administratixes^  became  poo- 
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sessed  of  the  reversion  in  the  demised  premises. 

Aldbbson,  B. — I  am  of  the  same  opinion.  This  is  a  de- 
vise of  the  use  and  profits  of  the  land  dnring  the  minority 
of  the  sons.  That  constitutes  a  term  for  years.  "Whether 
that  term  be  in  words  given  to  the  executors  and  admini- 
strators of  the  widow  is  immaterial^  for  it  will  go  to  them 
by  law,  if  it  endures  beyond  her  life. 

RoLFE^  B. — I  think  the  words  "use  and  occupation  "  of 
the  lands  and  stock  during  the  minority  of  the'sons  would, 
independently  of  the  other  words  of  the  will,  give  the  widow 
an  estate  by  express  devise  during  the  minority  of  her 
sons.  Much  of  the  remainder  of  this  clause  in  the  will  is 
merely  tautologous  and  redundant.  On  the  same  prin- 
ciple, a  gift  of  the  dividends  on  stock  carries  with  it  the 
stock  itsel£  I  agree  with  my  Brother  Byles,  that  it  is 
ridiculous  to  suppose  the  testator's  intention  to  have  been, 
that  the  widow  should  have  the  land  for  her  life  only,  but 
that  the  stock  should  pass  to  her  executors,  and,  by  conse- 
quence, that  the  son  should  take  the  land  without  any 
stock  upon  it.  As  to  the  other  point,  I  think  there  is  no 
variance,  as  the  lease  is  set  out  according  to  its  legal 
effect. 

Rule  discharged. 
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Chanter  v.  Dewhurst  and  Another. 


May  3. 


Indebitatus  aasumpnt  to  recover  the  sum  of  811.  Attumpsit  tor 

the  price  of  a 

10».^  for  the  license,  consent^  and  permisBion  of  the  plain-  Ucense  granted 
tiff^  granted  by  him  to  the  defendants,  to  use  upon  their  to  the  defend- 
premises  a  certain  patent  invention,  called  Chanter  &  Com-  ^^^^^  ^ 
panjr's  Patent  Furnace,  of  which  the  plaintiff  was  the  pjitcnt  farnace. 
owner  and  proprietor.  having  obtained 

Plea,  non  assumpsit.  granted  thede- 

At  the  trial,  before  Aldersm,  B.,  at  the  last  Spring  ^^l^^^*^" 
Assizes  for  the  county  of  Surrey,  it  appeared  that  the  was  in  writing, 
plaintiff,  by  a  written  license,  in  the  usual  form,  but  not  Mai,  to  aw  the 
sealed,  gave  the  defendants  permission  to  use  the  patent  §^^^antf  ^ 
furnace,  of  which  he  was  the  inventor,  upon  their  premises  haTingrecciTed 

the  ucenae,  kept 

at  Clitheroe,  in  Lancashire;  and  that  the  defendants  kept  it,  and naed  the 

the  license  and  erected  the  furnace  accordingly.    By  the  when  caUed^ ' 

letters  patent,  all  persons  were  strictly  commanded  "that  ^^^^^^ 

neither  they  or  any  of  them,  at  any  time  during  the  con-  ^pon,  objected 

tinuance  of  the  said  term  of  fomrteen  years  hereby  granted,  the  ground  that 

either  directly  or  indirectly,  do  make,  ti*e,  or  pu^in  practice  not  w^'midcr 

the  said  invention,  or  any  part  of  the  same,  so  attained'  ^'   ^y  *^ 

'    *^  '  terms  of  the 

unto  by  the  said  John  Chanter,  as  aforesaid,  nor  in  anywise  letters  patent, 

counterfeit,  imitate,  or  resemble  the  same,  nor  shall  make  wereoo^and- 

or  cause  to  be  made  any  addition  thereunto,  or  substrac-  ^^^^^^^  q, 

tion  from  the  same,  whereby  to  pretend  himself  or  them-  P'** "» practice 

.  .  ,.  ,.*hc  said  inyen- 

selves  to  be  the  inventor  or  inventors,  deviser  or  devisers  tion,  or  any 
thereof,  without  the  license,  consent,  or  agreement  of  the  S^e^nor  in 
said  John  Chanter,  his  executors,  administrators,  or  as-  ""3^^ 

'  '  '  oonnterfeit, 

signs,  in  writing  under  his  or  their  hands  and  seals,  first  imitate,  or  re- 
had  and  obtained  in  that  behalf,  upon  such  pains  and  ume,  nor  make, 

or  cause  to  be 
made,  any  ad- 
dition tfaereimto  or  snbstraction  from  the  same,  whereby  to  pretend  himself  or  themselves  to 
be  the  inventor  or  inventors,  deviser  or  devisers  thereof,  without  the  license,  consent,  or 
agreement  of  the  said  J.  C.  (the  patentee),  his  executors,  ace.,  in  writing,  under  his  or  their 
hands  and  seals,  first  had  and  obtilned,"  upon  pain  of  a  contempt  of  the  royal  command,  and 
of  being  answerable  to  the  plaintiff  in  damages : — Held,  first,  that  the  defendants,  having  ob- 
tained the  license  they  had  bargained  for,  and  kept  it,  were  bound  to  pay  for  it ;  and  secondly, 
that  the  license  was  not  void  as  not  being  under  seaL 


824  CASES  IN   THE   BXCHBQUBK, 

Eseh.  qfPieat,  penalties  as  can  or  may  be  jastly  inflicted  on  such  offenders^ 
for  their  contempt  of  this  our  royal  command ;  and  further, 
to  be  answerable  to  the  said  John  Chanter,  his  executors, 
administrators,  and  assigns,  according  to  law,  for  his  and 
their  damages  thereby  occasioned/'  The  above  letters 
patent  having  been  produced  and  read  at  the  trial,  it  was 
objected  for  the  defendants,  that  the  license,  not  being 
under  seal,  was  void,  and  that  they  were  not  bound  to  pay 
for  it;  and  consequently  that  the  plaintiff  ought  to  be 
nonsuited.  On  behalf  of  the  plaintiff  it  was  insisted,  that 
the  defendants,  having  kept  the  license,  and  not  returned 
it,  were  liable  to  pay  the  price  of  it.  The  learned  Judge 
refused  to  nonsuit,  and  the  jury  found  a  verdict  for  the 
plaintiff,  damages  31/.  10s.,  leave  being  reserved  to  the 
defendants  to  move  to  enter  a  nonsuit  on  this  and  other 
points.  Peacock  having  in  the  early  part  of  this  term  ob- 
tained a  rule  accordingly, 

Hun^ey  and  Comer  now  shewed  cause. — ^Although  an 
assignment  of  a  patent,  or  anjrthing  affecting  the  right 
to  the  patent  itself,  must  be  by  deed,  it  is  not  requisite 
that  a  license  to  use  such  patent  should  be  under  seal. 
In  Proiheroe  v.  May  (a),  it  was  held  that  the  grant  of  an 
exclusive  license  to  use  a  patent  does  not  invalidate  the 
letters  patent.  That  shews  that  the  license  is  no  part 
of  the  patent  itself.  In  none  of  the  numerous  cases 
upon  patents  wUch  have  been  brought  before  the  Courts, 
where  the  license  has  not  been  under  seal,  has  it  ever 
beenobjected  that  it  ought  to  have  been  so.  In  Chanter 
V.  Lee$e  (&),  where  it  appears  the  license  was  not  under 
seal,  no  such  objection  was  taken,  either  on  the  ai^ument 
in  this  Court  or  in  the  Exchequer  Chamber.  If  the  de- 
fendant's argument  were  correct,  no  person  could  buy  and 
use  the  smallest  patent  article,  even  a  steel  pen  or  ink- 

(a)  5  M.  &  W.  675. 
(6)  4  M.  &  W.  295 ;  S.  C,  in  error,  5  M.  &  W.  698. 
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stand,  without  havine  a  license  under  the  hand  and  seal  of  Bseh.  qfPUoif 
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the  patentee ;  for  the  letters  patent  prohibit  any  man  '^  to  '  - 

make,  ute,  or  put  in  practice  the  said  invention/*  It  can-  Chantbb 
not  be  necessary  to  have  a  license  under  seal  to  use  it.  Dbwhurst. 
[AUkrwn,  B. — ^To  grant  a  license  not  under  seal  may  be  a 
contempt  of  the  Crown,  but  does  not  exempt  the  man  to 
whom  it  is  granted,  and  who  derives  a  benefit  from  it,  from 
paying  the  price  of  it.  The  subsequent  language  of  the 
patent  throws  much  light  upon  its  meaning.  It  is  thus : 
''  whereby  to  pretend  himself  or  themselves  to  be  the  in- 
ventor or  inventors,  deviser  or  devisers  thereof,  without  the 
license,'*  &c.  The  object  is  to  prevent  another  from  making 
the  article  for  sale,  not  from  the  ute  of  it.  The  letters  pa- 
tent say  that  no  one  shall  make,  use,  or  put  in  practice 
the  "  uwentiony*  which  does  not  apply  to  the  case  of  a 
party  buying  a  patent  article  in  a  shop,  and  u»ng  it.]  At 
all  events,  the  defendants,  having  kept  the  license,  and  not 
returned  it,  were  liable  to  pay  the  price  of  it. 

Rawlkucn  (Peacock  with  him)  in  support  of  the  rule. — 
The  words  of  the  letters  patent  are  very  precise,  and  are 
difScnlt  to  be  got  over,  for  the  terms  '^  without  the  license, 
consent,  or  agreement"  of  the  patentee,  override  the  whole 
clause,  and  prohibit  the  usCy  as  well  as  the  making  and 
putting  into  practice  of  the  invention,  without  a  license 
under  hand  and  seal. 

Pollock,  C.  B. — This  is  a  motion  to  enter  a  nonsuit,  on 
the  ground  that  the  license  to  use  a  patent  granted  to  liie 
defendants  was  not  under  seal ;  and  the  argument  is,  that 
the  license  is  void;  and  therefore,  as  the  defendants  took 
nothing  under  it,  that  they  ought  not  to  pay  for  it.  The 
question  might  be  disposed  of  on  a  yerj  narrow  ground, 
namely,  that  the  defendants  have  obtained  all  that  they 
bargained  for ;  for  they  asked  for  a  license  in  the  usual 
form,  and,  having  got  it,  remained  contented  with  their 
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Bxek.  ofPUoi,  bai^in^  until  they  were  called  upon  to  pay  for  it.  But 
without  deciding  the  question  altogether  upon  this  ground, 
I  think  the  view  taken  by  my  Brother  Aldersan  is  correct 
The  license  was  granted  in  order  to  enable  the  grantee  to 
deal  with  the  invention  in  the  same  manner  as  the  paten- 
tee himself  might  deal  with  it.  It  would  be  snflBcient  to 
determine  the  question  on  the  first  ground,  but  in  eitha 
point  of  view  I  think  the  defendant's  application  must 
fail,  and  that  this  rule  must  be  discharged. 

Parkb,  B. — ^The  doubt  in  this  case  arises,  not  because 
it  can  be  considered  necessary  to  have  a  license  under  seal 
to  use  every  patent  article  that  may  be  sold  in  a  shop,  bat 
because  we  have  to  consider  whether  the  plaintiff  could 
give  the  power  to  use  the  article  in  question  without  com- 
plying  with  the  terms  of  the  letters  patent  as  to  the  mode 
of  granting  it.  It  is  difScult  to  give  effect  to  aU  the  words 
of  the  patent.  I  am  inclined,  however,  to  concur  with  the 
Lord  Chief  Baron  on  that  point.  The  question,  however, 
need  not  be  decided  on  that  ground,  as  the  verdict  may  be 
supported  on  the  other;  for,  as  the  defendants  have  got 
all  that  the  plaintiff  agreed  to  give,  and  have  kept  the 
license,  they  must  pay  the  stipulated  price. 

Aldebson,  B. — I  am  of  the  same  opinion.  The  de- 
fendants, in  making  the  machine  in  question,  are  merely 
acting  as  agents  for  the  patentee.  The  plaintiff  permits 
the  defendants  to  make  the  machine  for  themselves,  and 
to  use  it  for  themselves;  and,  in  my  opinion,  a  license  for 
this  purpose  need  not  be  under  seal.  Besides,  if  the  de- 
fendants intended  to  avail  themselves  of  this  objection,  they 
ought  to  have  made  it  earlier^  and  not  kept  the  license. 

BoLFE,  B.,  concurred. 

Bule  discharged. 
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Stanley  v.  Aonew.  Jf<y3. 

Assumpsit.— The  declaration  stated,  that  in  consider-  Aunmpsit. 

Thededara- 

ation  that  the  pUuntiff  would  let  to  the  defendant  a  certain  Hon  stated, 

messuage,  together  with  certain  household  furniture,  linen^  tideratio?Uiat 

goods,  and  chattels,  to  wit,  &c.,  the  defendant  promised  fifj^^S^**^^ 

the  plaintiff  to  use  the  said  messuage  in  a  tenant-like  man-  ant  a  oertain 

ner,  and  take  due  care  of  the  furniture,  linen,  &c.  during  ^u!«*with  ' 

the  tenancy,  and  at  the  expiration  thereof,  to  leave  the  said  ^Sdtod^ 

household  Jundture,  linen,   goods,  and  chattels,  cleaned.  Unfn,  Stc., 

dewQdaDt  pTO" 

Breach,  that  the  defendant  did  not  leave  the  furniture,  miaed  plaintiff 

a  1  3       -Tki  •..  to  Qie  the  said 

8cc.,  cleaned.    Plea,  non  assumpsit.  messuage  in  a 

At  the  trial,  before  Coleridge,  J.,  at  the  last  Spring  As-  Jj^^^^^ 
sizes  for  the  county  of  Oxford,  it  was  proved  that  the  fur-  take  doe  care 
niture  was  clean  at  the  time  the  defendant  took  possession,  tare,  linen/ 
and  that  he  agreed  verbally  to  leave  it  as  he  found  it.    It  ^iiSonof^* 
was  thereupon  objected  for  the  defendant,  that  the  contract  ^  **^*®.j 
was  not  proved  as  it  was  laid  in  the  declaration,  inasmuch  household  fnr- 
as  the  contract  alleged  was  larger  than  that  proved.    The  ^c.^Uaned:— 
learned  Judge  was  inclined  to  be  of  that  opinion,  but  he  j^^^*^ 
directed  the  jury  to  find  for  the  plaintiff,  giving  liberty  to  was  supported 

by  proof  that 

the  defendant  to  move  to  enter  a  verdict  for  him.   Keating  the  furniture 
having  in  the  early  part  of  this  term  obtained  a  rule  ac-  ^c  ttTde^*^* 

cordingly,  fondant  took 

"  "  possession  of 

it,  and  that  he 

Talfourdy  Serjt.,  and  Flood  now  shewed  cause. — There  if![^foand^ 
is  no  variance  between  the  contract  stated  in  the  declara-  ^' 
tion  and  that  proved  at  the  trial.  The  contract  alleged  in 
substance  was,  that  the  tenant  would  leave  the  premises 
in  the  same  state  as  he  foimd  them,  reasonable  wear  and 
tear  excepted.  It  would  not  be  a  reasonable  construction 
that  wear  and  tear  should  not  be  allowed.  The  contract 
is  one  arising  from  the  relation  of  landlord  and  tenant. 
Secondly,  there  was  evidence  to  prove  that  the  defendant 
agreed  to  leave  the  furniture  cleaned,  for  it  was  clean  when 
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MayS, 

A  count  on  a 
promissory 
note  made  pay- 
able at  a  parti- 
cular place, 
named  in  the 
body  of  the 
note,  is  bad 
after  yerdict, 
if  it  omits  to 
allege  a  pre- 
sentment at 
that  place. 

The  declara- 
tion contained 
a  good  and  a 
bi^  count,  with 
a  general  aver- 
ment  of  da- 
mage : — Held, 
that  the  Court 
could  not  arrest 
the  judgment, 
but  that  the 
proper  course 
was  to  award 
a  venire  de 
novo. 

Where,  on 
account  of  the 
pressure  of 
business,  a  mo- 
tion for  a  new 
trial,  &c.,  can- 
not be  heard 
within  the  first 
four  days  of 
term,  and  the 
case  is  put 
down  in  the  list 
of  reserved  mo- 
tions, notice  of 
that  fact  should 
be  given  to  tbe 
opposite  party, 
or  he  will  be 
entitled  to  the 
costs  of  signing 
judgment,  if 
he  proceeds  to 
do  so. 


EliBLIN  V.  DaBTNELL. 

Assumpsit.  The  first  count  of  the  declaration  stated, 
that  the  defendant,  on  &c.,  made  his  promissory  note  in 
writing,  and  thereby  promised  to  pay  to  the  order  of  J. 
Bowstead,  at  No.  2,  Philpot-lane,  City,  the  sum  of  15{. 
18#.  6d.,  three  months  after  the  date  thereof  (which  pe- 
riod had  elapsed  before  the  commencement  of  this  suit), 
and  then  delivered  the  said  note  to  the  said  J.  B.,  who 
then  indorsed  the  same  to  the  plaintiff;  and  the  defend- 
ant then  promised  the  plaintiff  to  pay  him  the  said  note, 
according  to  the  tenor  and  effect  thereof.  Then  followed 
a  count  for  SOL  due  on  an  account  stated,  and  there  was 
a  general  breach,  that  the  defendant  had  disregarded  his 
promises,  and  had  not  paid  the  said  monies,  or  any  part 
thereof. 

To  the  first  count,  the  defendant  pleaded  a  sgedal  plea; 
and  to  the  second  count,  non  assumpsit,  except  as  to  16^ 
18«.  6d,  and  as  to  that  sum  a  special  plea,  upon  which  he 
obtained  judgment  on  demurrer  to  the  replication.  The 
cause  was  tried  before  the  under-sheriff  of  Middlesex, 
when  the  only  evidence  given  was  the  note,  and  the  de- 
fendant not  appearing,  on  production  of  the  note,  a  general 
verdict  was  found  for  the  plaintiff. 

Hurlstone  had  obtained  a  rule  to  shew  cause  why  the 
judgment  should  not  be  arrested  on  the  first  count,  and 
why  the  verdict  on  the  second  count  should  not  be  entered 
for  the  defendant.  He  submitted,  that  as  the  note  was 
alleged  to  be  payable  at  a  particular  place  in  the  body  of  it, 
there  should  have  been  an  averment  of  a  presentment  at 
that  place :  Saunderson  v.  Bowes  (a),  Williams  v.  Waring  (i). 


(d)  14  East,  500. 


(h)  10  B.  &  Cr.  2;  5  Man.  &  Ry.  9. 
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[Parke,  B.— Yes;  the  statute  1  &  2  Geo.  4,  c.  78,  does  Bjcek. qfPieas, 
not  extend  to  promissory  notes.]  The  Court  having  granted 
a  rule, 

Petersdofff  AeweA  cause  upon  an  afiBdavit,  which  stated 
that  the  plaintiff  had  proceeded  to  sign  judgment,  and 
urged  that  the  application  was  therefore  too  late.  Doe  d. 
Duncan  v.  Edwards  (a).  At  all  events,  the  plaintiff  was 
entitled  to  the  costs  of  signing  judgment. 

Hurbtane,  in  support  of  the  rule. — This  motion  was 
made  on  the  6th  day  of  the  term,  in  consequence  of  the 
pressure  of  business,  the  case  having  been  duly  set  down 
in  the  list  of  reserved  motions;  and  the  plaintiff  having 
served  the  defendant  with  a  notice  of  taxation,  the  de- 
fendant gave  him  notice  that  the  motion  was  about  to  be 
made.  In  Doe  d.  Duncan  v.  Edwards,  Patteson,  J.,  (after 
observing  that,  under  these  circumstances,  the  party  mov- 
ing for  the  rule  should  give  notice  of  the  cause  being  set 
down  on  the  paper),  says,  ''It  is  true,  that  it  is  rarely  that 
such  a  case  will  occur,  it  being  obvious  that  unless  a  party 
choose  to  relinquish  his  costs,  he  would  have  to  give  notice 
of  taxation  of  costs ;  and  the  other  party,  on  being  served 
with  the  notice,  would  say  that  it  was  made  too  early,  as  a 
motion  for  a  new  trial  was  about  to  be  made.''  In  the 
present  case,  that  very  course  was  pursued. 

Pollock,  C.  B. — ^The  Master  reports  to  us,  that,  before 
notice  of  taxation  is  given,  it  is  the  practice  to  make  an 
entry  of  judgm^nt  in  the  Judgment  Office ;  costs  would 
be  incurred  by  that  step,  which  the  defendant  ought  to 
pay,  as  he  has  omitted  to  give  notice  of  the  cause  having 
been  entered  in  the  list. 

Petersdofff. — It  is  conceded  that  the  count  on  the  note 

(a)  7Dowl.  P.  C.  517. 
VOL.  XII.  Ill  M.  W. 
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Bxeh.  o/Pieoiy  is  bad ;  but,  as  the  other  count  is  good,  the  Court  will  not 
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"     arrest  the  judgment,  but  will  award  a  venire  de  novo. 

Emblin 

Dartnxll.        Far&e,  B. — That  is  certainly  the  practice,  and  the  rale 
must  be  absolute  for  a  venire  de  novo. 

Rule  accordingly. 


Dob  d.  Twining  and  Another  v.  Muscott  (a). 
The  lord  of  a     EjECTMENT  for  the  recovery  of  three  copyhold  tenc- 

manor,  baymg 

a  right  to  seize   ments,  held  of  the  manor  of  Fembridge  Foreign,  in  the 

copyhold  landa  m^     e-vt       ^    j 

onouique  pro     couuty  of  Hereford. 

tiSfb!SiSht^"        ^*  *^®  ^^^'  ^^^^  fVilliams,  J.,  at  the  Summer  Assizes 

ejectment         for  Herefordshire,  1843,  it  appeared  that  the  action  was 

against  the  de-  . 

fendant,  a  feme  brought  by  the  lords  of  the  above  manor,  to  compel  the 

ooTert  datm- 
ing  to  be  en- 
titled to  the  lands,  in  order  to  enforce  payment  of  certain  fines  claimed  in  respect  thereof. 
There  was  no  endenoe  of  the  defendant's  title ;  bat  it  was  shewn  that  tiiere  was  an  entry  in  the 
court  rolls,  that  the  defendant  had  appeared  at  a  court  holden  for  the  manor,  by  her  attorney, 
and  had  claimed  to  be  admitted  to  tiie  lands  on  the  death  of  the  former  tenant ;  and  had  ben 
admitted  accordingly.  The  lands  consisted  of  three  tenements,  which,  in  former  admittancea, 
had  been  described,  one  of  them  as  containing  I4f  acres,  the  others  without  any  admeasure- 
ment. In  the  entry  of  the  defendant's  admittance,  the  description  was  the  same,  and  in  addi- 
tion, the  whole  were  stated  to  contain  148  acres.  Three  sevend  fines  were  then  assessed  on  the 
premises.  It  was  objected,  that  the  plaintiff  was  not  entitled  to  recover,  on  the  groonds,  first, 
that  there  was  no  evidence  of  the  appointment  of  an  attorney  by  the  defendant  or  by  the  lord 
ibr  her,  under  11  Geo.  4  &  1  Will.  4,  c.  65,  ss.  4  &  5,  and  that  therefore  the  admitUnoe  and 
assessment  of  the  fine  were  Toid ;  and,  secondly,  that  the  variation  in  the  description  of  the 
lands  vitiated  the  proceedings. 

Held,  that,  there  being  no  answer  to  the  lord's  title  to  seiae  qnousqne,  except  the  soppoaed 
acknowledgment  on  the  court- roll  of  the  defendant's  title,  that  acknowledgment  must  be  taken 
altogether,  and  was,  therefore,  evidence  that  the  attorney  was  duly  appointed  for  the  porpooe, 
and  claimed  to  be  admitted  to  the  three  tenements  as  described  in  the  admittance ;  or  if  it  were 
said  that  the  lord's  right  of  entry  was  defeated  by  the  actual  admittance  of  the  defendant,  such 
.  admittance  must  be  taken  altogether  to  be  such  as  would  give  her  a  legal  title,  and  therefore 
no  objection  could  be  taken  to  the  want  of  the  due  appointment  of  the  attorney,  or  to  the  de- 
scription of  the  tenements. 

Where  a  fine  arbitrary  is  imposed,  it  is  due  to  the  lord  of  common  right,  and  it  is  for  the  te- 
nant to  shew  that  it  was  unreasonable. 

Although  the  lord  of  a  manor  proceeds  in  the  first  instance  on  his  right  to  enter  and  seise 
qnousqne  pro  defectu  tenentis,  if  that  be  answered,  he  may  nevertheless  recover  on  a  right  of 
entry  and  seizure  quousque  the  fine  is  satisfied. 

The  right  of  en^  quousque  is  not  affected  by  the  9th  section  of  the  stat.  11  Geo.  4  &  1  Will. 
4,  c.  65. 

(a)  This  case  was  determined  in  Hilary  Term  (Jan.  19),  but  has  been 
unavoidably  postponed. 
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payment  of  certaiii  fines  clainied  to  be  due  for  the  said  Bxeh.^fPhM, 

1844 
tenements,  under  the  following  circumstances : — 


The  defendant  had  purchased  the  three  copyhold  estates         ^^^ 
from  Mrs.  M'Murdo,  a  married  woman,  and  they  bad  been      Twining 
so  long  held  in  unity  of  possession  with  a  freehold  estate,      MoscoTr. 
that  they  could  not  be  distinguished  from  each  other,  or 
from  the  freehold.  On  the  death  of  Mrs.  M^Murdo's  grand- 
mother, the  last  tenant  on  the  rolls,  three  proclamations 
were  made  for  the  party  entitled  to  come  in  and  be  admit- 
ted, and  at  the  next  following  court,  Mrs.  MOMurdo  was  ad- 
mitted according  to  the  stat.  11  Geo.  4  &  1  Will.  4,  c.  65. 
The  entry  on  the  court  rolls  was,  that  she  was  admitted 
by  J.  6.  W.,  her  attorney,  but  no  appointment  of  the  at- 
torney by  the  lords,  or  by  Mrs.  M^Murdo,  was  stated.   The 
description  of  the  three  copyhold  estates  in  her  admittance 
was  the  same  as  on  the  last  admittance,  with  the  addition  of 
these  words  at  the  end : — ''  All  which  said  hereditaments 
and  premises  contain  148  acres,  1  rood,  14  perches ;  *'  the 
old  description  stating  one  estate  to  be  14|  acres,  and 
giving  no  admeasurement  of  either  of  the  others.    Three 
several  fines  were  assessed,  and  demanded  of  Mrs.  M'Murdo 
and  her  husband,  and  on  non-payment,  this  action  was 
brought,  three  lunar  months  after  the  demand.    A  verdict 
was  found  for  the  plaintifif,  leave  being  reserved  to  the  de- 
fendant to  move  to  enter  a  nonsuit,  on  the  grounds,  first, 
that  no  evidence  was  given,  either  of  the  extent  of  the 
copyhold  estates,  the  custom  with  respect  to  fines,  or  the 
reasonableness  of  the  fines;  secondly,  that  the  lord  was 
bound  to  follow  the  ancient  description  on  the  court-rolls, 
and  the  admittance  of  Mrs.  M'Murdo  was  avoided  by  the 
addition  of  the  statement  of  the  acreage ;  and,  thirdly, 
that  the  admittance  was  void,  because  there  was  no  re- 
cital on  the  court-rolls,  nor  other  evidence,  of  the  appoint- 
ment of  the  attorney  by  the  lords  of  the  manor,  or  by  Mrs. 
M'Murdo. 

Talfaurd^  Serjt.,  in  last  Michaelmas  Term,  moved  pur- 
1 1  I  2 
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Bsch.qfPieai,  suant  to  the  leave  reserved,  and  obtained  a  role  nisi, 
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•         against  which,  in  Hilary  Term  {Jan.  19), 

Smythies  shewed  cause. — ^The  plaintiff  in  this  case  has  a 
right  of  entry,  whether  Mrs.  Mlifurdo  was  or  was  not  ad- 
mitted^ or  entitled  to  be  so.  The  defendant  contends,  that 
a  married  woman  entitled  to  admittance  being  protected 
from  forfeiture  by  11  Geo.  4  &  1  Will.  4,  c.  65,  s.  9,  the 
lords  must  proceed  under  that  statute;  and  that  here  the 
proceeding  was  irregular,  and  the  admittance  void,  because 
no  attorney  was  properly  appointed,  and  the  ancient  de- 
scription of  the  lands  was  altered ;  and  that,  if  not,  the  fines 
were  not  well  assessed,  because  no  evidence  was  given  of 
the  custom  as  to  the  amount  of  the  fine,  nor  as  to  its  rea- 
sonableness, nor  as  to  the  identity  of  the  lands.  All  this 
reasoning  is  founded  on  the  assumption  of  Mrs.  M'Mur- 
do's  having  title,  of  which  no  evidence  was  given.  Then,  is 
an  abortive  attempt  to  admit  her  an  admission  by  the  lords 
of  her  right  to  demand  admittance  ?  The  lords  are  denied 
all  information  as  to  her  title,  but  admit  her  as  a  claimant. 
But  the  statute  applies  only  on  the  assumption  of  her  title. 
[Parke,  B. — But  what  right  have  you  to  proceed  at  com- 
mon law^  having  admitted  ?]  If  the  admittance  is  valid, 
the  lord  may  enter  for  the  non-payment  of  the  fines  in 
three  months,  at  common  law;  Denny  y.Leman{a);  if  in- 
valid, he  enters  pro  defectu  tenentis.  In  North  v.  The 
Earl  and  Countess  of  Strafford  (6),  it  was  held,  that  if  the 
attorney  appeared  for  the  feme  covert  without  authority, 
the  lord  might  enter  at  common  law,  and  if  not,  he  might 
sue  for  his  fine.  The  right  of  entry,  which  the  lords  had 
after  the  third  proclamation,  could  not  be  lost  but  by  a 
valid  admittance;  they  could  not  lose  it  unless  the  tenant 
acquired  it ;  for  the  proceedings  at  the  fourth  court  could 
not  take  an  estate  from  the  lords  without  giving  it  to  the 
tenant. 

(a)  Hob.  135.  (6)  3  P.  Wms.  148. 
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But.  even  if  the  attempt  to  admit  Mrs.  M'Murdo  was  Bxeh.  o/PieoM, 
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firom  any  irregularity  abortive,  and  yet  operates  as  an  ac^ 

knowledgment  of  her  title  to  admittance,  the  lords  may 

enter  quosuque,  though  not  for  a  forfeiture ;  North  v.  Siraf- 

/brd;  Doe  d.  Tarrant  y.HelKer  (a),  decided  on  the  similar 

repealed  statute,  9  Geo.  1,  c.  29  (6).     [Lord  Abinger,  C.  B. 

— Tou  say,  if  she  is  entitled,  the  lords  may  enter  quousque, 

and  if  not,  they  have  a  right  to  bring  ejectment  under  the 

statute  for  the  fine.]     If  entitled,  but  not  admitted,  they 

may  enter  quousque;  if  not  entitled,  the  statute  does  not 

apply.      [Parket  B. — Have  not  the  lords  admitted  her 

title  ?]     If  the  fact  of  admittance  proves  a  previous  title 

to  demand  it,  a  voluntary  grant  could  never  be  proved; 

but  even  if  a  valid  admittance,  giving  the  lords  a  right  to 

sue  for  the  fines,  might  conclude  them  as  to  her  tijble,  an 

abortive  attempt,  giving  no  right  to  a  fine,  will  not;  nor 

an  admittance  under  mistake  of  facts ;  Zouch  d.  Forse  v. 

Forse  (c);  and  here  the  title  claimed  turned  out  to  be 

false. 

Assuming,  however,  that  she  is  entitled,  and  that  the 
lords  must  proceed  under  the  statute,  the  proceedings  were 
regular.  If  an  attorney  appear  at  the  court  without  au- 
thority, yet  by  the  party's  subsequent  assent,  the  admit- 
tance is  good :  Bhmt  v.  Clark  (d) :  and  neither  Mrs. 
M^urdo,  nor  the  defendant  claiming  under  her,  can 
complain  of  an  invalidity  which  was  curable  by  her  assent. 

It  is  further  objected,  that  there  was  an  improper  addi- 
tion of  the  acreage  to  the  ancient  description;  but  this 
objection  applies  to  two  only  out  of  the  three  estates,  for 
the  ancient  description  states  one  to  be  I4|  acres,  and 
leaves  the  other  two  unmeasured ;  and  the  additional  state- 
ment that  all  three  amount  to  148  acres,  1  rood,  14 
perches,  is  merely  equivalent  to  a  statement  that  the  two 

(a)  3  T.  R.  162.  (c)  7  East,  IdO. 

(b)  1  Scriven,  401 ;  I  Watkins,  (d)  2  Sid.  51  ;  1  Scriven,360. 
292. 
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Bsek.  qfPUMf  amount  to  148  acres,  1  rood,  14  percbes,  minns  14|  aaes, 
leaTing  the  ancient  description  as  to  one  unaltered.  Aa 
to  the  other  two,  the  lords  had  a  right  to  a  descriptioti 
snflScient  to  identify  the  lands :  Beg.  y.  Lord  of  the  Mamar 
of  Buhopttoke  (a) :  for  otherwise  the  boundaries  must  in 
time  be  lost,  since  a  mere  name  cannot  continue  for  ever 
to  identify  the  lands ;  and  there  was  some  evidence  for  the 
jury  that  the  statement  as  to  the  acreage  was  true,  for  the 
defendant,  after  receiving  notice  of  the  description  which 
would  be  used  in  default  of  his  tendering  a  better,  attend* 
ed,  with  his  attorney,  at  the  court  at  which  Mrs.  M'Murdo 
was  admitted,  and  made  no  objection  to  the  statement  now 
objected  to.  The  defendant  contends,  that  when  the  boun* 
daries  are  confused,  the  lord's  proper  remedy  is  by  a  com- 
mission in  equity  to  ascertain  the  boundaries;  but  as  that 
relief  is  granted  to  lords  of  manors  only,  on  the  ground 
that  the  confusion  arises  by  default  of  the  tenant,  whose 
duty  it  is  to  keep  up  the  boundaries,  the  defendant  cannot 
allege  that  the  lords  are  bound  to  seek  that  remedy,  which 
will  be  granted  only  on  his  own  default.  Godfrty  ▼. 
LUtel{b). 

Then  as  to  the  assessment  of  the  fines,  it  was  proved 
that  fines  were  payable  on  alienation  and  descent,  and  all 
fines  are  primft  facie  arbitrary,  or  the  lord  entitled  to  two 
years'  value;  and  the  onus  of  proof  is  on  the  tenant  to 
prove  a  custom  for  a  fine  certain,  or  that  the  amount  is  ex- 
cessive :  Demy  v.  Leman  (c).  But  further,  as  the  lords  do 
not  recover  any  fine  in  this  action,  the  amount  is  not  in 
issue,  but  merely  whether  any  is  due.  {Parke,  B. — ^But 
the  plaintiff  cannot  recover  unless  the  fine  was  properly  as- 
sessed.] The  statute  does  not  permit  the  defendant  to  dis- 
pute the  amount  in  this  action ;  had  that  been  the  inten- 
tion, section  10  would  have  had  the  words  ''  or  excessive," 


(a)  8  Dowl.  P.  C.  609.  (h)  1  Riua  &  M.  59. 

(c)  1  Scriven,  421 ;  Hob.  135. 
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after  the  word ''  unlawful  f  and  section  7  gives  him  a  dis-  JS»eA.  qfPUoi, 
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tinct  remedy^  if  the  lord  retains  possession  after  levying  a 
reasonable  amount.  This  objection  also  requires  that  the 
tenant  should  shew  more  evidence  of  title  than  the  bare 
fact  of  admittance^  for  on  a  voluntary  grant  the  fine  is  ad 
libitum;  the  custom,  which  restrains  the  lord,  attaching 
only  to  those  who  have  a  right  to  admittance  (a). 

Lastly,  it  is  said  that  the  fines  were  not  well  assessed,  be- 
cause the  lands  cannot  be  identified;  but  the  identification 
is  not  necessary  in  an  action  for  the  fine  {b) ;  and  still  less 
can  it  be  in  ejectment,  where  the  fine  is  not  recovered. 
The  identification  was  however  sufficient  in  this  case,  as  it 
appeared  that  the  description  in  the  defendant's  title-deeds, 
the  court-rolls,  and  the  declaration,  were  all  verbally  iden- 
tical. 

Talfourdf  Serjt.,  and  JV.  /.  Alexander,  in  support  of  the 
rule. — The  whole  proceedings  in  this  case  were  instituted 
upon  and  proved  under  the  stat  11  Geo.  4  Sc  1  Will.  4, 
c.  66.  If  then  it  be  said  that  the  lords  were  entitled  to 
enter  and  seize  quousque,  they  are  in  this  difficulty,  that 
they  have  admitted  the  tenant  under  the  statute,  and  can- 
not therefore  now  say  that  they  have  seized  as  for  a  for- 
feiture. Doe  d.  Tarrant  v.  Hellier  decides  that  an  absolute 
seizure  cannot  be  afterwards  set  up  as  a  seizure  quousque. 
So  it  is  repugnant  and  inconsistent  to  say  at  the  same 
time  that  ihe  lord  holds  quousque,  and  that  there  is  a  fine 
payable,  which  supposes  an  admittance.  The  question, 
therefore,  really  is,  whether  the  provisions  of  the  statute 
have  been  complied  with.  The  4th  section  empowers  a 
feme  covert,  by  entry  under  her  hand  and  seal,  to  appoint 
an  attorney  on  her  behalf,  for  the  purpose  of  appearing 
and  taking  an  admittance  to  copyhold  land.  Then  sect.  5, 
in  default  of  appearance  of  the  feme  covert  in  her  own 

(a)  1  Watkins,  372.    (6)  1  Scriven,  421,  citiDg  North  v.  Strqfford, 
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Bseh.  ofPien,  person^  or  by  her  attorney^  empowers  the  lord  or  steward, 
*  -  after  three  courts  have  been  duly  holden^  and  prodama- 
!>?■  tions  made,  to  appoint,  at  any  subsequent  court,  a  fit  per* 
Twining  SOU  to  be  attorney  for  the  feme  covert,  and  by  such  at- 
MuBcoTT.  tomey  to  admit  her  according  to  such  estate  as  she  shall 
be  legally  entitled  to  in  the  land,  and,  upon  such  admit- 
tance, to  impose  and  set  such  fine  as  might  have  been 
legally  imposed  and  set  if  she  had  been  sole  and  unmar- 
ried. Here  there  was  no  appointment  of  the  attorney  hj 
the  lord,  and  all  that  appears  is  a  mere  recital  on  the  roll 
that  Mrs.  M'Murdo  appeared  by  attorney ;  not  saying  an 
attorney  appointed  by  virtue  of  the  statute,  either  by  her 
or  by  the  lord.  There  ought  to  have  been  a  formal  re- 
corded entry  of  the  appointment  of  the  attorney,  according 
to  the  form  given  by  Mr.  Scriven.  Where  a  party  foimda 
his  proceedings  upon  a  statute,  all  its  provisions  ought 
to  be  strictly  pursued:  Christie  v.  Vnurin  (a).  [Lord 
Abinffer,  C.  B. — ^The  statute  is  made  in  aid  of  the  lord,  and 
he  is  bound  to  follow  it  if  he  admits ;  but  if  he  does  no^ 
but  chooses,  after  the  three  proclamations,  not  to  proceed 
under  the  statute,  may  he  not  bring  ejectment?]  There 
is  nothing  to  shew  that  this  appointment  did  not  take 
place  before  the  three  courts  had  been  held.  There  ought 
to  be  something  in  the  nature  of  a  record  of  the  appoint- 
ment, which,  by  the  statute,  is  to  be  made  at  a  court,  and 
at  a  particular  time. 

Secondly,  the  introduction,  in  the  last  admittance,  of 
the  acreage  of  the  estates, — whether  applicable  to  one  of 
them  or  to  all, — ^vitiated  the  proceedings.  The  lords  there- 
by created  for  themselves  new  copyhold  tenements, — and 
which  in  fact  were  probably  freehold.  If  this  were  al- 
lowed, the  lord  of  a  manor  might  create  a  copyhold  within 
legal  memory.  At  all  events,  it  would  affect  the  amount 
of  the  fine,  the  reasonableness  of  which  must  depend  on 

(a)  11  Ad.  &  £.  373  ;  3  P.  &  D.  20i. 
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the  extent  of  the  tenements,  and  would  give  him  the  means  &«A.  qfPieM, 


of  increasing  the  fines  on  admittance.  It  is  said  that 
there  has  been  a  tacit  acquiescence  in  this  descnption; 
but  that  is  not  so ;  the  fine  was  not  paid,  nor  did  the  te- 
nant come  in  on  that  notice ;  and  all  the  proceedings  are  in 
invitum.  Then  it  is  said  that  the  declaration  in  the  title- 
deeds  was  the  same;  it  was,  indeed,  the  same  as  on  the 
old  admittance,  which  has  been  improperly  added  to. 

Nor  is  it  true  that  there  was  prima  facie  evidence  of  the 
reasonableness  of  the  fine.  And  when  it  is  said  that  the 
onus  is  upon  the  tenant  to  shew  that  the  fine  is  unreason- 
able, it  is  not  meant  thereby  to  relieve  the  lord  from  giving 
some  amount  of  primft  facie  evidence  that  it  was  reasonable. 
The  cases  cited  on  the  other  side  were  cases  where  the 
lands  were  known  and  could  be  identified.  The  lord  has 
fuU  means  of  ascertaining  and  identifying  the  lands  by  a 
commission  in  equity,  and  had  no  right  thus  to  apply  a 
new  description  to  the  whole. 

Parks,  B.,  referred  to  the  9th  section  of  the  statute, 
which  enacts,  that  from  and  after  the  passing  of  that  act, 
"  no  infant,  feme  covert,  or  lunatic  ^hall  forfeit  any  copy- 
hold land  for  his  or  her  neglect  or  refusal  to  come  to  any 
court  to  be  kept  for  any  manor  whereof  such  land  is  par- 
cel, and  to  be  admitted  thereto,  nor  for  the  omission, 
denial,  or  refusal  of  any  such  infant,  &c.,  to  pay  any  fine 
imposed  or  set  upon  his  or  her  admittance  to  any  such 
land : ''  and  observed,  that  the  lord,  by  admitting  a  party 
as  being  entitled  as  a  feme  covert,  gives  primft  facie  evi- 
dence against  himself  that  she  is  entitled;  then,  by  the 
9th  section,  it  would  seem  that  he  cannot  proceed  against 
her  by  seizure.  [Smythie$. — That  section  only  says  that 
she  shall  not  forfeit  the  land;  that  refers  to  absolute  for- 
feiture by  custom.  There  was  a  similar  clause  in  the  old 
statute,  9  Greo.  1,  c.  29,  and  it  was  admitted  in  Doe  d. 
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-  quousque.] 

Dob  Cur.  adv.  volt. 

Twining 

MuscoTT.         On  the  29th  of  January,  the  judgment  of  the  Court  was 
delivered  by 

Lord  Abinoee,  C.  B. — ^This  case  was  argued  during  the 
present  term,  upon  shewing  cause  against  a  rule  for  enter- 
ing a  nonsuit,  on  some  points  reserved  by  my  Brother  fFU- 
Hams,  on  a  trial  at  the  last  assizes  at  Hereford.  We  have 
considered  the  case,  and  are  of  opinion  that  the  rule  must 
be  dischaiged. 

It  was  an  action  of  qectment,  brought  by  the  lords  of  the 
mancff  of  Pembridge  Foreign,  to  recover  three  copyhold 
tenements  held  of  the  manor,  upon  which  three  several 
fines  had  been  assessed,  amounting  in  the  whole  to  £200; 
the  object  of  the  ejectment  was  to  enforce  the  payment 
•  of  the  fines.  The  lord  of  a  manor  has  a  right,  upon  the 
death  of  a  copyholder,  to  the  possession  of  the  copyhold, 
unless,  after  due  proclamations  made,  an  heir  at  law,  or 
some  other  person,  entitled  by  the  custom  of  the  manor  to 
be  admitted,  makes  a  claim,  or  unless  he  has  admitted  a 
tenant,  who  against  him,  therefore,  has  a  right  to  possess  the 
copyhold.  Tt  appeared  that  the  lords  had,  on  the  death  of 
the  former  tenant,  made  the  three  proper  proclamations  for 
the  heir  to  come  in,  after  which  Mrs.  M'Murdo,  a  feme  co- 
vert, was  admitted  on  the  12th  October,  184i2,  to  the  three 
tenements,  which  are  described  in  the  admittance  as  they 
had  been  in  the  old  admittances,  one  only  by  the  number 
of  acres,  and  there  is  superadded  a  new  description  of  all 
the  three  tenements,  as  containing  14)8  acres,  S  roods,  14 
parches.  The  defendant  resisted  the  action  under  the  title 
of  Mrs.  M'Murdo.  There  was  no  evidence  of  the  title  of 
Mrs.  M'Murdo,  but  it  was  stated  on  the  roll  that  Mrs* 
M^urdo  came  to  the  lords'  court,  and  was  admitted  by 
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her  attorQey.    No  other  proof  of  the  appointment  of  the  Breh.  o/PUat, 


attorney  was  given.  Notice  of  these  fines  was  given  to 
Mrs.  M'Murdo  and  her  husband,  and  they  not  having  been 
paid,  this  ejectment  was  brought. 

Several  objections  were  made  on  the  part  of  the  defend- 
ant.- 1.  That  there  was  no  proof  of  the  appointment  of  an 
attorney  by  Mrs.  M'Murdo,  under  her  hand  and  seal,  nor 
by  the  lord  for  her,  by  virtue  of  the  stat.  1  Will  4,  c.  65, 
and  that  therefore  the  admittance  and  assessment  of  the 
fine  were  void.  2.  That  the  lord  had  no  right  to  annex 
to  the  description  of  the  ancient  tenements  a  new  ad- 
measurement, as  the  ^tenant  would  be  thereby  concluded 
as  to  the  quantity  of  land  comprised  in  them.  8.  That 
there  was  no  evidence  of  the  reasonableness  of  the  fine. 

One  general  answer  was  given,  and  we  think  a  pro- 
per one,  to  the  two  first  objections,  viz.,  that  the  lords 
had  a  right  to  seize  quousque  for  the  want  of  a  tenant,  the 
proclamations  being  all  regular,  and  to  proceed  in  the  first 
instance  on  that  case ;  and  the  defendant's  only  answer  to 
it  must  be,  either  that  the  tenant  really  entitled  had 
duly  claimed  to  be  admitted  at  a  court  (unless  such  formal 
claim  had  been  dispensed  with.  Doe  v.  BeUamy  (a), 
of  which  there  is  no  proof);  or  that  the  lords  had 
actually  admitted  some  tenant  thereto.  But  there  was  no 
evidence  whatever  that  Mrs.  M^urdo  was  really  entitled, 
and  claimed  to  be  admitted  at  a  court,  except  that  the 
lords  had  acknowledged  those  facts  on  the  court  roll  con- 
taining her  admittance  as  tenant;  and  if  the  defendant 
uses  this  acknowledgment,  he  must  take  it  altogether,  and 
it  is  evidence  that  Mrs.  M^Murdo's  attorney,  by  whom  the 
claim  was  made,  was  duly  appointed  for  the  purpose,  and 
claimed  to  be  admitted  to  the  three  tenements  as  described 
in  her  admittance ;  or  if  the  defendant  contends  that  the 
lords'  right  of  entry  is  defeated  by  the  actual  admittance 

(a)  2  M.  &  Sel.  87. 
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B^ek.  qfpieoi,  of  a  tenant,  the  admittance  in  that  case  most  be  taken  al* 
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together  to  be  such  as  would  give  the  tenant  the  legal 

estate^  and  no  objection  could  be  taken  to  the  want  of  a 
due  appointment  of  the  attorney^  or  to  the  description  of 
the  tenements.  The  lords'  case^  therefore,  as  founded  on 
the  right  of  entry  to  hold  quousque  pro  defectu  tenentisj 
is  either  not  answered  at  all,  or  is  answered  by  evidence, 
which  supports  the  right  to  enter  under  the  6th  section  of 
the  1  Wm.  4th,  c.  66,  for  non-payment  of  the  fine  im- 
posed and  set  upon  the  admittance,  if  such  fine  was  duly 
imposed.  No  objection  was  made  to  the  form  in  which  this 
was  done,  and  the  notice  of  it  was  duly  given,  and  the  only 
point  remaining  is,  whether  the  lords  were  bound  to  give 
any  evidence  to  shew  that  it  was  reasonable  in  amount. 
There  is  same  evidence  for  the  jury  of  its  being  reasonable, 
that  is,  that  it  did  not  exceed  two  years'  improved  value, 
as  the  number  of  acres  is  specified  in  the  admission;  but 
such  evidence  is  unnecessary,  because  it  is  settled  that 
where  a  fine  arbitary  is  imposed,  it  is  due  to  the  lord  of 
common  right,  and  it  is  only  matter  of  excuse  to  the  te- 
nant that  it  is  unreasonable :  Denny  v.  Lemon  (a). 

It  was  then  contended  for  the  defendant,  that  if  the  lord 
proceeded  in  the  first  instance  on  his  right  to  enter  and 
seize  quousque  pro  defectu  tenentis,  and  that  was  answered, 
he  could  not  alter  his  course,  and  recover  on  a  right  of  en- 
try and  seizure  quousque  the  fine  was  satisfied;  and  Doe 
d.  Tarrant  v.  HeUier  was  dted  as  an  authority  for  that 
position.  It  is  not,  however,  any  authority  on  that  point. 
There  the  formal  steps  taken  by  the  lord,  before  the 
ejectment,  were  held  to  warrant  a  seizure  as  for  a  forfeiture 
only,  and  could  not  be  applied  to  a  seizure  quousque 
for  which  other  formal  proceedings  were  therefore  neces- 
sary before  the  ejectment.  Here  every  step  was  taken  that 
was  necessary  for  either  description  of  seizure  quousque. 

(a)  Hob.  135. 
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One  other  point,  however,  ocenrred  to  the  Court  as  Batch,  qfPkat, 
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proper  to  be  considered,  which  is,  whether  the  admittance 

might  not  be  taken  against  the  lords  as  a  confession  that  a 
feme  covert  was  entitled :  and  if  so,  whether  their  right  of 
entry  guousque  was  not  taken  away  by  the  9th  section  of 
the  1  Wm.  4,  c.  65,  which  provides  that  no  feme  covert 
shall /oi/d/  any  copyhold  land  for  her  neglect  or  refusal 
to  come  to  a  court  to  be  admitted,  nor  for  the  omission, 
denial,  or  refusal  by  such  feme  covert  to  pay  any  fine 
imposed  or  set  upon  her  admittance  to  such  land.  But 
upon  consideration  of  this  section,  we  think  that  it 
means  only,  as  indeed  the  ordinal  meaning  of  the  words 
imports,  to  protect  ber  estate  from  Jbffeiture,  properly  so 
termed,  to  which  the  custom  of  particular  manors  renders 
estates  liable  for  not  appearing  at  the  lords*  court.  Upon 
a  seizure  quousque,  there  is  noforfeUure;  and  if  the  words 
were  construed  in  a  popular  sense,  to  mean  a  seizure 
quousque,  the  last  part  of  the  clause  would  be  repugnant, 
as  a  seizure  quousque  is  the  remedy  given  by  the  prior 
section  6,  for  a  fine  imposed  on  a  feme  covert's  admit- 
tance. We  think,  therefore,  that  this  species  of  proceed- 
ings, in  the  case  of  a  feme  covert,  is  not  abrogated  by 
the  Stat.  11  Geo.  4  &  1  WiU.  4,  c  65.  All  the  objections, 
therefore,  being  satisfactorily  answered,  the  rule  must  be 
discharged. 

Rule  discharged. 
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An  99amintd 
copy  of  coart- 
rolli  is  admis- 
sible in  evi- 
dence to  prove 
a  surrender  of 
oopybold  lands, 
without  being 
stamped,  the 
provision  in 
the  Stamp  Act, 
55  Geo.  3,  c. 
184,  as  to 
copies  of  court 
rolls,  applying 
only  to  such 
copies  as  are 
given  out  and 
signed  by  the 
steward. 


Doe  d.  Burrows  v.  Freeman. 

1  HIS  was  an  action  of  ejectment,  tried  at  the  last  \ 
for  the  county  of  Oxford,  before  Coleridge,  J.,  to  recover 
the  possession  of  certain  copyhold  property.  For  the  pur- 
pose of  establishing  the  title  of  the  lessor  of  the  plaintiff, 
examined  copies  of  certain  court  rolls  of  the  manor  were 
produced  in  eyidence.  It  was  objected  by  the  counsel  for 
the  defendant,  that  they  ought  to  have  been  stamped,  with- 
out which  they  were  not  receivable  in  evidence.  The 
learned  Judge  overruled  the  objection,  and  the  documents 
were  read  in  evidence.  A  verdict  was  found  for  the  plain- 
tiff, leave  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit. 


Ta^otird,  Serjt.,  now  moved  accordingly. — The  question 
in  this  case  is,  whether  examined  copies  of  the  court  rolls 
were  admissible  in  evidence  without  being  stamped;  and  it 
is  submitted  that  they  were  not.  It  has  been  undoubtedly 
held  that  the  court  rolls  themselves  may  be  given  in  evi- 
dence, without  producing  a  stamped  copy ;  the  production 
of  the  original  court  rolls,  however,  is  not  an  infringement 
of  any  legislative  provision ;  but  the  legislature  having,  by 
55  Geo.  3,  c.  184,  sched.,  tit.  "  Cofj  of  court  roll,''  made 
the  copy  of  the  court  rolls  of  any  surrender  made  in  court 
subject  to  a  stamp,  it  is  otherwise  with  respect  to  them. 
In  Boscoe  on  Evidence,  p.  81,  6th  edit.,  there  is  a  quasre 
as  to  this  point ;  "  whether  any  mere  examined  copy,  proved 
in  evidence,  requires  a  stamp  ?''  and  it  is  added,  ^*  for  the 
copy  mentioned  in  the  schedule  seems  to  mean  the  copy 
delivered  by  the  steward,  imder  section  83  of  the  act.'' 
No  doubt  the  examined  copy  of  a  record  may  be  read  in 
evidence;  but  if  it  be  held  that  the  copy  delivered  out  by 
the  steward  requires  a  stamp,  but  an  examined  copy  does 
not,  then  the  very  same  instrument  may  be  evidence  in 
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the  one  case  and  not  in  the  other.     [Pottock,  C.  B. — Sup-  &peA.  qfPUat, 


pose  the  court  rolls  had  been  accidentally  burnt,  but  pre- 
viously a  person  had  taken  a  copy,  and  had  duly  examined 
it;  would  not  that  be  admissible  in  evidence  without  a 
stamp  ?  Akkrson,  B. — ^In  the  ordinary  case  of  a  parish 
register,  a  certificate  requires  a  stamp,  but  an  examined 
copy  does  not.] 

Pollock,  C.  B.— I  am  of  opinion  that  the  evidence  was 

clearly  admissible,  and  that  the  provisions  of  the  Stamp 

Act  in  this  respect  apply  only  to  copies  of  court  rolls  given 

out  and  signed  by  the  steward.    There  wiU,  therefore,  be 

*  no  rule  in  this  case. 

Parke,  B. — ^I  also  agree  that  an  examined  copy  of  the 
court  rolls  is  sufficient,  and  that  the  copy  of  the  court  rolls 
delivered  out  and  signed  by  the  steward  is  the  one  con* 
templated  by  the  Stamp  Act.  A  party  may  either  pro- 
duce the  original  roll,  or  he  may  send  a  person  to  take  a 
copy  and  examine  the  roll ;  the  copy  so  taken  requires  no 
stamp. 

Aldbbson,  B.,  and  BiOLfe,  B.,  concurred. 

Rule  refused. 
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Dob  dem  Barboub  and  others  v.  Munbo.  ^pril  29. 

Ejectment  to  recover  two  plots  of  land  in  St.  Peter's  Where  certain 
Square,  Manchester.     By  consent  of  the  parties,  and  by  dentares  of 
order  of  the  Lord  Chief  Baron,  the  following  case  was  J^J^  »nwed 
stated  for  the  opinion  of  this  Court,  pursuant  to  8  &  4  Will.  ^^  ^  C- , 

^  ^  upon  tnwt  UiAt 

4,  C.  42,  S.  25.  he  might  con- 

Tej  the  same  to 
certain  persons 
therein  named,  upon  inch  trusts  as  appeared  and  were  expressed  and  declared  by  an  indenture 
of  bargain  and  sde  already  prepared,  and  intended  to  beu*  date  the  day  following,  whieh  lease 
was  snbaeqaently  executed,  and  the  trusts  declared  were  for  certain  charitable  purposes : — Heh/, 
that  the  deeds  of  lease  and  release,  not  having  been  attested  by  two  witnesses^  were  Toid  under 
the  Mortmain  Act,  although  the  bargain  and  sale  declaring  the  uses  was  duly  attested  and 
inroUed  pursuant  to  the  act. 
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hereinafter  next  mentioned,  bearing  date  respectively  the 
2nd  and  8rd  days  of  April,  1882,  the  said  lessors  of  the  plain- 
tiff Robert  Barbonr,  Daniel  Grant,  James  Bart,  Alexander 
Bannerman,  James  Kennedy,  and  John  Bannerman,  were 
seised  as  joint  tenants  in  their  demesne  as  of  fee  of  and  in 
the  plot  or  piece  of  land  first  mentioned  and  expressed  to 
be  conveyed  in  and  by  the  said  indenture  of  the  8rd  April, 
1882,  with  the  erections  and  buildings  thereon,  and  the 
appurtenances,  being  No.  1,  of  the  premises  in  question  in 
this  action. 

Before  and  at  the  time  of  making  of  the  same  inden- 
tures, the  said  lessors  of  the  plaintiff  James  Burt,  Daniel 
Grant,  Alexander  Bannerman,  James  Kennedy,  and  John 
Bannerman  were  seised  as  joint  tenants  in  their  demesne 
as  of  fee  of  and  in  the  plot  or  piece  of  land  secondly 
mentioned  and  expressed  to  be  conveyed  in  and  by  the 
said  indenture  of  the  8rd  April,  1832,  with  the  then 
erections  and  buildings  thereon,  and  the  appurtenances^ 
being  No.  2,  of  the  premises  in  question  in  this  case. 

The  said  lessors  of  the  plaintiff  being  so  seised  as  afore- 
said, certain  indentures  of  lease  and  release  were  made,  . 
bearing  date  the  2nd  and  8rd  days  of  April,  1832,  the 
release  being  made  between  the  said  Daniel  Grant,  James 
Burt,  Alexander  Bannerman,  Robert  Barbour,  James 
Kennedy,  and  John  Bannerman  of  the  first  part,  the  said 
Daniel  Grant,  James  Burt,  Alexander  Bannerman,  James 
Kennedy,  and  John  Bannerman  of  the  second  part,  and 
William  Cririe,  of  Manchester,  aforesaid,  of  the  third  part. 

(A  copy  of  these  deeds  is  annexed  to,  and  is  to  form  part 
of  this  case.)  The  said  indentures  of  the  2nd  and  3rd 
days  of  April,  1832,  were  respectively  signed,  sealed,  and 
delivered  by  all  the  said  parties  thereto  on  or  about  the 
3rd  day  of  April,  1832.  They  were  so  executed  by  the 
said  Daniel  Grant,  James  Burt,  Alexander  Bannerman, 
Robert  Barbour,  John  Bannerman,  and  William  Cririe^ 
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respectively,  in  the  presence  of  one  witness;  they  were  so  Bjfek. qfPieoM, 
executed  by  said  James  Kennedy  in  the  presence  of  one 
other  witness.    Neither  of  the  said  indentures  was  inroUed 
in  the  High  Court  of  Chancery  within  six  calendar  months 
next  after  the  execution  thereof,  or  at  any  other  time. 

After  the  execution  as  aforesaid  of  the  said  deeds  last 
mentioned,  and  in  pursuance  of  the  provisions  thereof,  on 
the  4th  day  of  April,  1882,  an  indenture  of  bargain  and 
sale,  bearing  that  date,  was  made  between  the  said  William 
Cririe  of  the  first  part,  the  said  Daniel  Orant,  John  Allen, 
Alexander  Bannerman,  Robert  Barbour,  John  Banner- 
man,  James  M'Claren  the  younger,  and  George  Freeland 
Barlow,  William  M'Ka£Se,  Robert  Hedderwick,  John  Shep- 
perd,  Samuel  Mitchell,  and  Duncan  Wright,  of  the  second 
part. 

(A  copy  of  the  said  deed  of  the  4th  of  April,  1882,  is 
annexed  to,  and  is  to  form  part  of,  this  case). 

The  said  indenture  of  the  4th  day  of  April,  1832,  was 
signed,  sealed,  and  delivered  by  all  the  said  parties  thereto, 
on  or  about  the  day  of  the  date  thereof,  in  the  presence  of, 
and  was  attested  by,  two  credible  witnesses.  It  was  inroUed 
in  the  High  Cou^t  of  Chancery  within  six  calendar  months 
after  the  execution  thereof,  and  within  six  calendar  months 
after  the  execution  of  the  aforesaid  indentures  of  the  2nd 
and  8rd  days  of  April,  1832,  viz.  on  the  SOth  day  of  July, 
1832.  All  the  said  parties  to  the  said  indentures  of  the  2nd 
and  Srd  days  of  April,  1832,  including  the  said  William 
Cririe,  party  of  the  first  part  to  the  said  indenture  of  the 
4th  day  of  April,  1832,  are  now  respectively  living.  More 
than  twelve  calendar  months  have  elapsed  since  the  date 
and  execution  of  the  said  several  indentures  respectively. 

The  defendant,  Alexander  Munro,  is  the  minister  for  the 
time  being  of  the  said  Scotch  church,  and  was  in  all  re- 
spects qualified  and  appointed  as  such  minister  according  to 
the  laws  relating  to  the  established  church  of  Scotland,  and 
according  to  the  terms,  stipulations,  and  provisoes  of  the 
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Btek.  rf  PfMft  Btid  indenture  of  the  4th  day  of  April,  1832.  He  is  in  poi. 
seuioB  of  the  premiies  in  question,  as  minister  of  the  ssid 
church,  anddaiots  to  hold  such  possession  on  behalf  of  the 
tmatees  for  the  time  being  of  the  said  last-mentxmed  in. 
denturei,  bj  whom  he  was  so  appointed  and  pot  in  posKs- 
■ion  as  aforesaid. 

On  the  26th  daj  of  December,  1843,  the  leaaon  ef  tiie 
phintifP,  bj  their  agent  in  that  behalf,  dnfy  demanded  of  the 
said  Alexander  Mnnro  possession  of  the  premiaes  in  qnes* 
tion ;  and,  such  demand  not  being  complied  with,  this  ac- 
tioB  was  afterwards  commenced. 

The  said  Alexander  Mnnro  hereby  admits  leaae^  cntfji 
and  ouster,  and  his  possession  of  the  premises  in  questun, 
in  the  same  manner  as  he  coald  and  ought  to  harre  done  si 
the  trial  of  this  action,  if  the  same  had  proceeded  to  trisL 

Either  party,  or  the  Conrt,  is  to  be  at  libertj  to  refer 
to  the  pleadings  and  consent-mle  in  this  canae,  or  fidr 
copies  thereof. 

The  Court  is  to  be  at  liberty  to  draw  any  infierences  or 
find  any  facts  which,  in  the  opinion  of  the  Conrt,  a  joij 
might  or  ought  to  have  drawn  or  found. 

The  plaintiff  contends,  that  the  said  indentorea  of  the 
2nd  and  8rd  days  of  April,  1882,  are  Toid,  in  conaequenee 
of  the  same  not  having  been  inrofled  in  the  High  Conrt  of 
CSiaacery  within  six  calendar  months  next  after  the  execo- 
tion  thereof,  and  not  being  attested  by  two  or  more  credi- 
ble witnesses. 

^e  defendant  contends,  that  the  said  deeds  are  not  void 
for  the  reasons  aforesaid.  That  the  same  did  not  require 
such  inrolment,  or  to  be  attested  by  two  or  more  credible 
witnesses,  and  that  the  said  deeds  are  to  be  constmed  ia 
connexion  with  the  said  indenture  of  the  4th  day  of  April, 
18^,  the  execution  of  which  was  duly  attested  by  two  cre- 
dible witnesses,  and  which  was  duly  inroUed  within  nx 
calendar  months,  as  he  states  in  the  case. 


^ 
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The  pkdntiff  will  alao  contend,  thad  tbe  said  indenture!  B^ek.  qfPitM, 


of  the  2nd  and  8rd  days  and  4th  daj  of  April,  1832,  if 
taken  together,  and  considered  as  one  conveyance  to  cha« 
ritable  or  religions  uses,  are  yoid,  as  containing  a  power  of 
revocation,  reservation,  tmst,  condition,  limitation,  danse, 
or  agreement  for  the  benefit  of  the  donors  or  grantors, 
contrary  to  the  9  Geo.  2,  c.  86. 

The  defendant  will  contend,  that  the  said  deeds  do  not 
contain  any  such  power  of  revocation,  within  the  meaning 
of  the  statute. 

The  plaintiff  will  also  contend,  that  the  said  indentures 
of  the  2nd  and  Srd  days  of  April,  1882,  if  not  totally  void, 
are  vdd  as  against  the  said  James  Burt  and  James  Ken- 
nedy; those  two  persons  not  being  parties  to  the  said  in- 
denture of  the  4th  day  of  April,  1882. 

The  defendant  will  contend,  that  the  said  deeds  are  not 
void  as  against  the  said  James  Burt  and  James  Kennedy, 
but  that  their  interest,  if  any,  passed  by  the  said  deeds 
of  the  2nd  and  8rd  of  April,  1882,  to  which  they  were  par- 
ties as  aforesaid. 

The  indentures  of  the  2nd  and  8rd  of  Aprils  1832,  refer- 
red to  in  the  above  case,  were  indentures  of  lease  and  re- 
lease, conveying  the  two  plots  of  land  in  question  from  the 
several  parties  thereto  of  the  first  and  second  parts  to  Wil- 
liam Cririe,  his  heirs  and  assigns,  to  the  use  of  the  said 
William  Cririe,  his  heirs  and  assigns  for  ever,  ''upon  trust, 
and  to  and  for  the  intent  and  purpose,  that  the  said  Wil- 
liam Cririe  may  convey  and  assign  the  same  unto  the 
said  Daniel  Grant,  [and  others,  naming  them],  t^iofi  tuck 
trutU,  ifc.  a$  appear  and  are  eaprased  and  declared  of  and 
concerning  the  name  t»  amd  by  an  indenture  of  bargain  and 
sale  atreadg  prepared^  and  iniended  to  bear  date  the  dag 
next  after  the  dag  of  the  date  of  these  preeenU!*  And  the 
indenture  of  the  4th  of  April,  1882,  was  the  indenture 
there  referred  to,  made  in  pursuance  thereof.    And  it  was 
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Bxeh.  ofPUM,  admitted^  on  the  argoment.  that  the  uses  therein  contained 
were  charitable  uses. 

Kelly,  for  the  lessors  of  the  plaintiff. — ^The  deeds  of  the 
2nd  and  8rd  of  April,  1832j  are  void  under  the  Statute  of 
Mortmain,  9  Geo.  2,  c.  36,-  s.  1,  for  not  having  been  in- 
rolled  within  six  calendar  months  after  their  execution,  and 
not  having  been  attested  by  two  credible  witnesses,  aa  re- 
quired by  that  statute.    The  case  amounts  to  this,  that  the 
grantors,  being  seised  in  fee  as  joint  tenants,  convey  these 
lands  to  Cririe,  but  as  trustee  only,  to  hold  the  premises 
subject  to  certain  trusts  to  be  declared  by  another  deed, 
which  was  then  prepared,  and  which  trusts  w.ere  for  cha- 
ritable uses  and  purposes.    The  deeds  made,  therefore,  a 
complete  and  perfect  conveyance  to  the  trustee  upon  those 
trusts,  and  for  charitable  uses.    Now,  the  stat.  9  Geo.  2, 
C.86, 8. 1,  enacts, ''  that  no  manors,  lands,  &c.  shall  be  given, 
granted,  aliened,  limited,  released,  transferred,  assigned, 
or  appointed,  or  any  ways  conveyed  or  settled  to  or  upon 
any  person  or  persons,  bodies  politic  or  corporate^  or  other- 
wise, for  any  estate  or  interest  whatsoever,  or  any  ways 
charged  or  encumbered  by  any  person  or  persons  what- 
soever, in  trust  or  for  the  benefit  of  any  charitable  uses 
whatsoever,  unless  such  gift,  conveyance,  appointment,  or 
settlement  of  any  such  lands,  &c.  be  and  be  made  by  deed 
indented,  sealed  and  delivered  in  the  presence  of  two  or 
more  credible  witnesses,  twelve  calendar  months  at  least 
before  the  death  of  such  donor  or  grantor,  including  the 
days  of  the  execution  and  death,  and  be  inrolled  in  his 
Majesty's  High  Court  of  Chancery  within  six  calendar 
months  after  the  execution  thereof ;''  ••••''  and  unless 
the  same  be  without  any  power  of  revocation,  reservation^ 
trust,  condition,  limitation,  clause,  or  agreement  whatso- 
ever for  the  benefit  of  the  donor  or  grantor,  or  of  any  per- 
son or  persons  claiming  under  him."    There  can  be  no 
doubt  that  this  case  is  within  the  express  terms  of  that 
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act  of  Parliament.    The  deeds  of  the  2nd  and  Srd  of  Batch.  ttfPiMM, 

1844 
April  are  the  only  instruments  which  convey  any  interest 

whatever^  or  under  which  any  interest  can  be  claimed 
from  the  donors.  They  convey  no  interest  to  Cririe  in  his 
own  rights  but  in  trust  only.  It  can  only  be  said  that 
the  trust  was  not  declared  until  the  following  day;  still 
he  held  the  lands  as  trustee  for  charitable  uses  declared  by 
the  deed  of  the  4th  of  Aprils  which  was  then  ready  pre- 
pared. If  this  case  were  not  held  to  be  within  the  statute^ 
the  statute  might  be  evaded  in  the  simplest  mode  possible, 
by  having  two  conveyances  instead  of  one.  But  they  must 
be  taken  for  this  purpose  to  be  as  one  deed.  This  was 
really  and  substantially,  although  through  the  medium  of 
Cririe,  a  conveyance  to  the  persons  who  are  made  th^ 
trustees  for  the  charitable  uses  mentioned  and  contained 
in  the  indenture  of  the  4th  of  April.  Who  is  the  person 
twelve  months  before  whose  death  the  conveyance  is  to  be 
made?  Surely  not  Cririe,  but  the  original  grantors.  The 
consequence  of  holding  otherwise  would  be,  that  a  person, 
feeling  that  his  death  was  speedily  approaching,  might  con- 
vey to  a  healthy  person,  who  would  then  be  the  grantor  of 
the  estate,  by  which  the  object  of  the  statute  would  be 
completely  evaded.  If  it  be  conceded  that  the  granting 
parties  to  the  deeds  of  the  2nd  and  Srd  of  April  are  the 
grantors,  by  what  conveyance  except  that  have  they  parted 
with  this  estate  ?  Those  deeds  ought,  therefore,  to  have 
been  inrolled  and  duly  attested,  pursuant  to  the  statute. 
In  Doe  d.  WeUard  v.  Hawthorn  (a),  the  owner  of  land  hav- 
ing at  his  own  expense  built  a  chapel,  which  was  used  for 
the  purpose  of  public  worship,  and  the  congregation  having 
subscribed  a  sum  of  money  for  the  purpose  of  enlarging 
and  improving  the  same,  he,  in  consideration  that  the 
money  so  subscribed  should  be  expended  for  that  purpose, 
demised  the  premises  by  lease  for  twenty-three  years,  re- 

(a)  2  B.  &  Aid.  96. 
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Bxeh.qfPUm,  gerviiig  a  pepperoom  rent  daring  his  life,  and  i£10  per 
^  '  -     annum  after  his  death.    A  dedaration  of  tnist  was  after- 
Pf «         wards  ezecated  by  some  of  the  lessees,  declaring  that  thej 
Baatous     would  hold  the  premises  in  trust  for  the  congregation  as- 
MuNBo.       sembling  at  the  Gh^>el,  and  that,  in  case  the  public  wor- 
ship should  be  there  discontinued,  then  that  they  would 
assign  the  premises  for  civil  purposes :  and  it  was  held,tliat 
this  was  a  conrejanoe  for  the  benefit  of  a  charitable  use,  and 
therefore  void  within  the  9  G^.  2,  c.  86,  s.  1.     Bayleg,!^ 
there  says, ''  To  ascertain  the  purpose  for  which  the  letse 
was  made,  we  must  see,  first,  the  situation  of  the  parties  at 
the  time ;  then  what  was  the  thing  granted ;  and,  lastly,  the 
declaration  of  the  lessees  to  whom  the  grant  was  made." 
*And,  after  going  through  the  foots  of  the  case,  he  sajs, 
"  I  take  it  to  be  quite  dear  that  it  is  not  necessary  thit 
the  purpose  should  appear  upon  the  face  of  the  instro- 
ment  itself;  for,  if  it  were  so,  the  statute  might  always  be 
evaded.'^    And  Abbott,  J.,  says,  ''The  lease  does  not  io  it- 
self contain  any  dedaration  of  the  use  or  purpose  for  which 
it  is  granted.    I  take  it  to  be  quite  clear,  however,  that,  in 
order  to  learn  that  purpose,  the  Court  may  look,  not  odj 
at  the  instrument  itself,  but  at  the  accompanying  fiicti, 
both  before,  at,  and  after  the  execution  of  the  lease."   And 
Holrayd,  J.,  adds,  "  It  is  a  general  prindple  of  law,  with 
respect  to  deeds,  that,  where  a  statute  makes  them  void  as 
for  charitable  or  superstitious  uses,  or  where  they  are  void 
by  the  common  law,  as  contra  bonos  mores,  the  proof  of 
their  invalidity  may  be  coliected,  not  only  from  the  instra- 
ment  itself  but  from  drcumstances  whidi,  though  they 
do  not  appear  on  the  face  of  the  deed,  may  be  taken  into 
consideration.''    It  is  a  mere  question  of  fitct,  did  these 
grantors,  in  fact,  pass  any  interest  out  of  them  for  charita- 
ble purposes  ? '  Of  that  there  can  be  no  doubt.    And  if  so, 
these  being  the  instruments  by  which  that  was  done,  and 
not  being  duly  attested  and  inroUed,  they  are  void  under 
the  statute.     But,  secondly,  it  will  be  said  that  you  may 
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been  inrolled  and  dnly  attested,  it  is  sufficient :  but  that  is 
not  so ;  for  it  was  held  in  Doe  d.  BwrdM  ▼.  Wright  (a),  that         i>o« 
it  is  not  only  the  trust,  but  the  legal  estate,  that  is  made      BAmsovn 
void.    Bayley,  J.,  there  says,  "  The  statute  makes  void,  not      Munbo. 
merely  the  trust,  but  also  the  legal  estate  given ;  for,  if  that 
were  not  ao^  a  party  nught  consider  hiaaelf  bo«nd  in  ho- 
nour, though  not  in  law,  to  convey  the  estate  to  the  uses 
prohibited." 

B^at,  oontril.— The  stat.  9  Geo.  2,  c  86,  has  been  sub- 
atantially  complied  with.  Here  there  were  three  deeds — 
the  deeds  of  lease  and  release  of  the  2nd  and  drd  of 
April,  and  the  deed  of  the  4th  of  April,  from  Cririe  to  the 
trustees,  declaring  the  uses.  The  latter  deed  was  duly 
attested  and  inrolled,  and  this  was  all  that  was  required. 
In  Doe  d.  Htnostm  v.  Waterton  (&),  where  it  was  held  that 
a  conveyance  of  copyhold  lands  to  charitable  nses  was 
within  the  statute,  it  appears  to  have  been  thought  to  be 
sufficient  to  declare  the  uses  by  a  deed  subsequent  to  the 
surrender,  comformably  to  9  Geo.  2,  c.  86,  and  to  cause 
such  deed  to  be  inrolled  in  Chancery.  Bayley,  J.,  there 
says,  ''  Admitting  that  there  could  not  be  an  operative 
bargain  and  sale  in  this  case,  still  the  parties  might  at 
least  have  attained  the  object,  of  notoriety,  by  executing 
a  deed  declaring  the  uses  of  the  surrender  in  the  mode 
required  by  the  statute,  and  having  it  inrolled  in  Chan- 
cery.'' Now,  here,  the  object  of  the  statute  has  been 
effectuated,  and  the  greatest  publicity  has  been  given  to 
this  deed,  by  which  the  uses  were  fully  declared  and  set 
forth.  That  deed  having  been  inrolled  and  duly  attested, 
the  statute  is  complied  with.  The  question,  it  is  submitted, 
is  not  who  is  the  donor,  but  whether  the  gift  to  chari- 
table uses  has  been  duly  inrolled.     [Alderaonj  B. — How 

(a)  2  B.  &  Aid.  721.  (h)  3  B.&  Aid.  149. 
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B^ch.o/Pieoi,  can  you  say  that  the  donors  have  executed  this  deed  in 
the  presence  of  two  witnesses?  If  you  can  make  oat 
Cririe  to  be  the  donor,  he  has  done  so ;  but  he  was  a  mere 

trustee.] 

Pollock,  C.  B. — ^There  cannot  be  a  doubt  that  the  lesson 
of  the  plaintiff^  and  not  Cririe,  must  be  considered  as  the 
original  donors :  and  the  deeds  of  the  2nd  and  3rd  of  April, 
1832,  by  which  they  conveyed  to  Cririe,  not  having  been 
attested  by  two  witnesses,  pursuant  to  the  statute^  such 
conveyance  was  void  under  the  statute.  Whether  it  was 
not  also  void  for  want  of  inrolment,  it  is  unnecessary  for 
us  to  decide.  ^ 

Pabke,  B.,  Alderson,  B.,  and  Guenet^  B.,  concurred. 

Judgment  for  the  phuntiff. 
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IN  THE   EXCHEQUEB    CHAMBEE.      Bxch.ckamber, 

^  1844. 

{In  Error  from  the  Court  of  Exchequer). 


Sherrington  v.  Yates  and  Others^  Assignees  of  Aldrich^      April  23. 
a  Bankrupt. 

X  HIS  was  an  action  of  assumpsit  by  the  assignees  of  a  The  awignees 
bankrupt^  (the  defendants  in  error)^  on  a  promissory  note  cannot  main- 
given  to  the  bankrupt's  wife  dum  sola,  and  payable  to  her  ^^^^IJj^'* 
with  legal  interest,  on  demand:  to  which  the  defendant  names  alone 

'  ,  on  a  promis- 

below  (the  now  plaintiff  in  error)  had  pleaded  a  set-off  due  sory  note  made 
from  the  bankrupt.    To  that  plea  the  plaintiffs  below  ^bankrupt 
demurred  specially,  and,  the  defendant  baying  joined  in  ^*^?*I2^ 
demurrer,  the  Court  of  Exchequer,  after  argument,  gave 
judgment  for  the  plaintiffs  below  (a).  The  defendant  below 
thereupon  brought  a  writ  of  error,  which  was  argued  on 
the  1st  of  December,  1843,  by 

Peacock,  for  the  plaintiff  in  error. — ^There  are  two  ques- 
tions in  this  case  :  the  first  is,  whether  the  plea  be  good ; 
and,  secondly,  if  it  be  not,  whether  the  declaration  is  suffi- 
cient 

It  will  not,  however,  be  necessary  to  consider  the  first 
point,  because,  if  the  declaration  be  good,  the  plea  must 
be  good  also,  for  then  the  right  of  set-off  would  clearly 
exist;  because,  the  promissory  note  being  by  the  declara- 
tion treated  as  a  debt  due  to  the  bankrupt  alone,  a  set-off 
of  money  due  firom  him  in  his  individual  character  may 

(a)  See  the  case  reported,  11  M.  &  W.  42. 
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Exeh.ChMmber,  well  be  pleaded  in  answer  to  snch  an  action  by  the  as- 
1844 
^     ^  '   -    signees.    And  if  the  plea  be  bad,  it  will  be  on  the  ground 


Shserinoton  that  the  declaration  is  bad  also. 

9, 

Yatbs.  The  declaration  is  clearly  bad.    The  note  in  qaestion 

was  not  payable  to  order,  and  not  negotiable;  it  was, 
therefore,  a  mere  chose  in  action,  and  not  transferable  by 
law.    The  right  of  the  assignees  to  sne  depends  npon  the 
6Srd  section  of  the  Bankrupt  Act,  6  Qeo.  4,  c.  16,  whidi 
enacts,  "  that  the  commissioners  shall  assign  to  the  as- 
signees,  for  the  benefit  of  the  creditors  of  the  bankrapt, 
all  the  present  and  future  personal  estate  of  snch  bank- 
rupt, wheresoever  the  same  may  be  found  or  known,  and 
all  property  which  he  may  purchase,  or  which  may  rereity 
descend,  be  deyised  or  bequeathed,  or  come  to  him,  before 
he  shall  hare  obtained  his  certificate;  and  the  commis- 
sioners shall  also  assign  as  aforesaid  all  debts  due  or  to 
be  due  to  the  bankrupt,  wheresocTer  the  same  may  be 
found  or  known ;  and  such  assignment  shall  Test  the  pro- 
perty, right,  and  interest  in  such  debts  in  sucb  assigneeii 
as  folly  as  if  the  assurance  whereby  they  are  secured  bd 
been  made  to  such  assignees ;  and  after  such  assignment 
fee.,  such  assignees  shall  have  like  remedy  to  recover  the 
same  in  their  own  names  as  the  bankrupt  himself  migbl 
have  had  if  he  had  not  been  adjudged  bankrupt."    Fiom 
the  words  of  this  section,  it  is  evident  that  the  assignees 
are  to  have  the  like  remedies,  and  therefore  they  can  hsTc 
no  greater  right  to  sue  than  the  bankrupt  himself  wonid 
have  had  if  he  had  not  become  bankrupt.     If  the  bankrupt 
could  not  maintain  an  action  in  his  own  name,  neither  can 
the  assignees  maintain  such  an  action  in  their  names.   In 
Alilner  v.  MUnes  (a),  it  was  held,  that  an  action  of  trespaa 
for  an  injury  done  to  the  property  of  the  wife  dum  sola 
must  be  brought  by  the  husband  and  wife ;  but  that,  if  snch 
an  action  be  brought  by  the  wife  alone,  the  defendant 

(tf)  3  T.  R.  627. 
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must  plead  the  coTcrture  in  abatement,  and  not  in  bar.  £jwft.Ci«m»cr, 
That  case  shews  that  the  marriage  was  only  a  temporary  '  . 

disability^  and  not  an  extinguishment  of  her  right;  becaose^  8BBm»iNOTOH 
if  by  marriage  it  had  become  a  debt  due  to  the  hosband^  Yatbb. 
then  it  would  hare  been  a  plea  in  bar^  that  the  husband  was 
not  joined.  This  shews  it  was  not  the  debt  of  the  hus- 
band, but  of  the  wife.  Lord  Kemfon,  C.  J.,  there  says, "  It 
is  extremely  dear,  on  the  one  hand,  that  the  marriage 
gives  to  the  husband  all  the  personal  estate  which  the 
wife  has  in  possession;  it  is  also  dear,  on  the  other  hand, 
that,  where  a  chose  in  action  of  the  wife  is  to  be  reduced 
into  possession,  and  it  is  necessary  to  bring  an  action  for 
that  purpose,  it  mtist  be  in  the  names  of  both  the  hus- 
band and  the  wife.'^  Such  being  the  law  respecting 
<^ose8  in  action  belonging  to  the  wife  before  marriage, 
subsequent  cases  have  even  extended  it  to  choses  in  ac- 
tion accruing  to  the  wife  after  marriage.  Thus,  in  Bendis 
T.  fFttkeman  (a),  where  an  annuity  had  been  granted  to 
the  wife  during  marriage,  the  Court  of  Exchequer  hdd 
that  the  nonjoinder  of  the  husband,  in  an  action  brought 
upon  the  annuity-deed,  was  matter  for  a  plea  in  abatement 
only,  and  not  for  a  plea  in  bar.  So,  here,  if  the  wife  were 
now  to  bring  an  action  upon  this  note,  the  nonjoinder 
of  the  husband  could  only  be  pleaded  in  abatement;  which 
shews  that  it  is  her  debt.  And  in  Oaters  t.  Madeley  (i), 
it  was  held  that  the  interest  in  a  promissory  note  giren 
to  the  wife  during  ooFerture,  for  money  adTanced  by  her 
during  the  coverture,  sunriTes  to  the  wife  after  the  death 
of  ker  husband^  unless  he  reduces  it  into  possession  in  his 
lifetime.  Therefore  the  Courts  put  the  case  of  a  contract 
with  the  wife  during  coverture  on  the  same  footing  with  a 
contract  with  her  before  marriage ;  and  it  follows  that  the 
husband  cannot  sue  alone  to  reduce  it  into  possesuon. 
The  case  of  Ramsey  v.  George  (c),  where  it  was  held  that 
the  husband  could  not  alone  be  the  petitioning  creditor  in 

(a)  12  M..&  W.  97.        (6)  «  M.  &  W.  423.      (c)  1  M.  &  Selw.  176. 
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B»eh.Chamber,  respect  of  a  debt  due  to  his  wife  dum  sola,  is  another  an- 
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^     thority  to  the  same  effect ;  and  shewsi  that,  although  the 

Shbrmnuton  husband  has  a  right  to  reduce  it  into  possession,  yet,  until 
Yatbs.  he  does  so,  it  is  not  his  debt.  Lord  EUenborough,  C.  J.^ 
there  shews  that  the  law  does  not  consider  such  a  debt  as 
the  husband's  absolutely,  but  only  potentially  so,  i.  e.  pro- 
vided he  reduce  it  into  possession  during  the  coverture;  and 
if  he  dies  before,  it  survives  to  the  wife.  And  in  Checchi  y. 
Powell  (a),  it  was  held,  that,  if  husband  and  wife  join  in  an 
action  for  money  lent  by  the  wife  before  marriage,  and 
she  dies,  the  action  abates.  In  MUford  y.MUford{b)  the 
very  point  now  in  question  arose,  and  was  decided.  There 
Sir  William  Grant,  M.  B.,  held,  that  the  assignment  of  a 
bankrupt's  effects  to  his  assignees  did  not  pass  the  interest 
in  certain  stock  which  the  wife  had  as  survivor,  the  hus- 
band not  having  reduced  it  into  possession.  That  case 
shews  that  it  is  not  the  debt  of  the  husband;  and  it  could 
not  pass,  therefore,  under  the  words  in  the  act, ''  that  the 
commissioners  shall  also  assign  all  debts  due  or  to  be  due 
to  the  bankrupt.''  All  the  right  that  the  bankrupt  himself 
had  might  indeed  pass ;  but  that  was  only  a  right  to  reduce 
the  debt  into  possession,  by  an  action  in  the  joint  names 
of  himself  and  the  wife.  It  is  unnecessary  for  the  defend- 
ant below  to  say  in  whose  names  the  action  ought  to  be 
brought;  probably  in  the  names  of  the  assignees  and  the 
wife,  as  was  suggested  in  Pierce  v.  Thomeley  (c),  which  also  is 
an  express  decision  against  the  maintenance  of  the  present 
action.  It  is  there  laid  down,  that  the  wife  has  a  right  to  be 
made  a  party  to  the  suit,  in  order  that,  if  her  husband  dies 
before  execution,  sh6  may  take  out  execution  and  enjoy  the 
fruits  of  the  judgment.  Until  the  debt  be  reduced  into  the 
actual  possession  of  the  husband,  it  remains  liable  to  the 
wife's  survivorship.    As  to  the  case  o{ Miles  v.  WiBiami{d), 


(a)  6  B.  &  Cr.  253;  9  D.  &         (e)  2  Sim.  167. 
Ry.  243.  (d)   I  P.  Wms.  249 ;  10  Mod. 

(h)  9  Veg.  87.  100,  248. 
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which  will  be  relied  upon  by  the  other  side,  the  only  point  JftrcA-caamAtr, 
really  decided  there  was^  that  a  husband  was  discharged  by  - 

his  bankruptcy  from  his  liability  for  a  debt  contracted  by  SHBauNOTON 
his  wife  before  her  marriage ;  and  the  opinion  of  Parker,  Yatbs. 
C.  J.^  as  to  the  wife's  interest  in  choses  in  action  passing  to 
the  assignees  of  her  husband  by  the  assignment^  is  merely  a 
dictum  incidentally  stated,  and  not  at  all  necessary  for  the 
decision  of  the  case.  That  doctrine  was  impugned  by  Sir 
William  Grant  in  Mitford  v.  Miiford  {a),  and  was  ex- 
pressly dissented  from  by  Lord  Hardwicke  in  Ew  parte 
Coy$egame{b).  The  words  of  the  act  are,  that  the  assignees 
shall  have  ''  like  remedy  to  recover  debts  in  their  own 
names  as  the  bankrupt  himself  would  have  had  if  he  had 
not  been  adjudged  a  bankrupt  /'  but  here  the  bankrupt 
could  not  have  brought  an  action  in  his  own  name  alone^ 
and  therefore  his  assignees  cannot  do  so.  Judgment, 
therefore,  ought  to  be  given  for  the  plaintiff  in  error. 

Wiaiion,  for  the  defendant  in  error. — The  decision  of  this 
case  in  the  Court  below  was  perfectly  right.  The  case 
depends  entirely  on  the  construction  of  the  bankrupt 
laws.  The  68rd  section  embraces  two  things,  the  first 
being  the  property  belonging  to  the  bankrupt,  the  second 
the  debts  due  to  him;  and  it  provides,  with  respect  to  the 
latter,  that  the  assignment  shall  vest  the  property,  right, 
and  title  in  such  debts  in  the  assignees.  The  object  of 
the  statute  was  to  give  to  the  assignees,  for  the  benefit  of 
the  creditors,  all  the  beneficial  rights  which  the  bankrupt 
himself  possessed.  It  cannot  be  denied  that  the  bankrupt 
had  an  interest  in  the  debt  in  question ;  for  it  is  admitted 
he  might  have  reduced  it  into  possession  by  action,  and 
then  it  would  have  been  solely  his  own ;  and  if  his  wife 
had  died,  he  might  have  taken  out  letters  of  administration, 
and  recovered  the  debt  to  his  own  use.   Undoubtedly,  the 

(a)  9  Vet.  101.  (b)  1  Atk.  192. 
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EMtk.cumk4r,  wife  had  a  contingent  interest  in  case  of  her  hnabaniFa 
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'   ^    death  without  haring  reduced  it  into  possession.    In  the 

SaamBiNOTOK  interval^  the  husband  could  assign  or  release  it:  Mile»  t. 
Yatb8.  WilHams  (a).  It  was  a  debt  due  to  him,  although  he  was 
bound  to  join  his  wife's  name  in  order  to  recoTer  it.  The 
statute  says,  that  the  assignment  shall  vest  the  property, 
.  right,  and  interest  in  the  debts  in  the  assignees,  as  fiillj 
as  if  the  assurance  had  been  made  to  than;  that  is,  as  i^ 
hef  e,  the  promissory  note  had  been  made  to  them;  and  Ihen 
it  provides  that  they  shall  have  the  Uke  remedy  to  recover 
it  as  the  bankrupt  himself  had.  That  gives  them  a  sort  of 
parliamentary  title  to  sue,  the  object  of  which  is  to  prevent 
the  bankrupt  from  meddhng  with  the  estate.  K  the  action 
were  brought  in  the  name  of  the  husband  and  wife,  he 
might  release  the  action,  and  the  object  of  the  act  was 
to  prevent  that  being  done.  This  is  not  a  new  question, 
but  was  adverted  to  before  in  Miles  v.  fVUUami,  which, 
although  it  may  not  be  considered  as  an  express  decision 
upon  the  point,  is  a  strong  authority  in  favour  of  the  main- 
tenance of  this  action;  and  in  the  case  of  MichieU  t. 
HftghcM  {b)j  the  principle  now  contended  for  is  express^ 
recognised.  It  was  there  held,  that  a  right  of  entry  vested 
in  husband  and  wife,  in  right  of  the  wife,  passed  to  the  as- 
signees (tf  the  husband  in  case  he  became  bankrupt.  And 
TlfMb/,  C.  J.,  there  says,  ^  Debts  due  to  the  wife  dum 
sola,  and  other  choses  in  action  belonging  to  the  wife  be- 
fore marriage,  pass  to  the  assignees  under  the  commis- 
sioners' assignment,  and  are  recoverable  by  them  in  tiieir 
own  name/'  citing  Mik9  v.  Williams.  [Tind^  C.  J.— 
Those  are  the  very  words  of  Miles  v.  fVilliams,  and  were 
used  upon  the  authority  of  that  case.]  Those  cases  are 
confirmed  by  the  ease  of  Prinffle  v.  Hodgson  (e),  where 
Lord  Jjmghbonmgh,  C,  says, ''  The  assignee,  at  law,  has  a 


(a)  1  P.  Wms.  249.  (6)  6  Bing.  689 ;  4  M.  &  P.  597. 

(c)  3  Vm.  617. 
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right  to  the  choae  in  action  of  the  wife,  and  the  law  re*  E^ek^t^mnker, 
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duces  it  into  possession/'  In  M^NeUage  y.  HoUoway  (a\  an  '  ^ 

action  was  held  to  be  maintainable  bj  the  hnsband  alone  Shikainoton 
on  a  bill  given  to  the  wife  before  marriage :  there,  how-  Yatbs. 
ever,  the  bill  was  certainly  payable  to  order,  which  this  pro- 
missory note  is  not.  [Pa//efOfi,  J. — ^That  case  was  decided 
npon  the  principle,  that  the  husband  had  power  to  indorse 
it  to  himself,  and  his  doing  so  was  considered  to  be  &  mere 
idle  ceremony.  In  Biehards  t.  Bichardg{b\  an  action  was 
held  to  be  maintainable  by  the  wife,  she  having  survived 
her  hnsband,  on  a  note  given  dnring  coverture  to  her  hj 
three  persons,  of  whom  her  husband  was  one;  and  Lord 
Tmterden  doubted  whether  her  husband  could  have  re» 
dnced  it  into  possession  in  any  way.]  It  has  been  said 
that  the  judgment  of  Lord  Macclesfield  in  Miles  v.  WUliams 
was  doubted  by  Lord  Hardwieke  in  Ks parte  Coysegame  (c); 
but,  if  what  Lord  Macclesfield  said  was  a  mere  dictum. 
Lord  Harduncke^s  was  much  more  so ;  for  in  that  case  the 
bond  was  made  to  a  trustee  for  the  wife,  and  the  action 
must  thereft>re  be  brought  in  his  name,  and  the  assignees 
could  not  sue.  Mitner  v.  ikfilpiet  and  Bendix  v.  Wakemaim 
relate  only  to  form,  and  simply  shew  that  a  plea  in  abate> 
ment,  and  not  in  bar,  is  the  proper  mode  of  objecting  to 
the  nonjoinder  of  the  husband.  In  Bumsey  v.  George,  the 
di£Sculty  was,  that  the  wife  could  not  enter  into  the  bond. 
In  Mitford  v.  MUford,  the  Master  of  the  Bolls  expressly 
excluded  this  question;  and  that  and  other  cases  only  es- 
tablish, that  her  right  by  surrivorship  still  subsists,  and  is 
not  a£fected  by  the  bankruptcy.  The  decision  in  Piercer. 
Thameley  only  goes  to  that  extent ;  and  the  observation  of 
the  yice-Chancellor  as  to  the  mode  of  recovery  was  un- 
necessary. In  TFinch  v.  Keeley  {d),  and  the  class  of  cases  to 
which  it  belongs,  the  bankrupt  had  no  benefidat  interest 


(a)  1  B.  &  Aid.  221.  (c)  1  Atk.  192. 

(b)  2  B.  &  Ad.  447.  (d)  1  T.  R.  619. 
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B^ek.Chamber,  at  all.     But,  here,  it  is  clear  that  the  bankrupt  had  a  bene- 
V ^.^     ficial  interest ;  and  if  so,  it  passes  to  his  assignees.  Whether 

^""  r!"**'^*'  it  is  to  be  enforced  by  their  suing  alone,  or  in  the  names 
Yatbs.  of  the  husband  and  wife,  is  the  question :  but  it  is  sub- 
mitted, that  the  interest  of  the  husband  is  a  legal  interest^ 
and  that  the  assignees  must  sue  in  their  own  names.  If 
the  action  were  in  the  name  of  the  husband  and  wife,  the 
bankruptcy  would  be  an  answer,  and  it  would  be  no  repli- 
cation to  say,  that  it  was  a  note  given  to  the  wife  dum  sola. 
The  statute  in  effect  says  the  assignees  shall  be  the  plain- 
tiffs, and  the  bankrupt  shall  have  no  right  to  interfere. 
The  defendant  has  a  difficulty  in  shewing,  if  the  assignees 
are  not  to  sue,  who  are  to  be  the  plaintiffs.  The  question 
comes  at  last  to  the  meaning  of  the  words  of  the  Bankrupt 
Act ;  and  it  is  submitted,  that  this  was  either  personal  es- 
tate or  property  of,  or  a  debt  due  to,  the  bankrupt ;  and,  if 
it  fall  within  either  of  those  descriptions,  it  is  sufficient,  as 
the  assignees  have  the  same  power  to  recover  it  in  their 
own  names  as  the  bankrupt  had.  Their  right  is  not  con- 
lined  to  debts  merely,  for  assignees  constantly  maintain  ac- 
tions for  the  conversion  of  goods,  and  trespasses  to  property, 
committed  prior  to  the  bankruptcy,  in  their  own  names. 

Peacock,  in  reply. — This  is  a  chose  in  action,  which  has 
not  been  reduced  into  possession,  and  the  assignees  cannot 
be  entitled  to  sue  upon  it  If  the  wife  had  died,  the  hus- 
band must  have  taken  out  letters  of  administration,  and  it 
would  have  been  divisible  amongst  her  creditors  dum  sola. 
He  would  have  been  responsible  only  to  the  amount  of  the 
assets,  and  not  individually :  Com.  Dig.,  tit.  "  Baron  and 
Feme,''  and  Williams  on  Executors,  p.  1836,  3rd  edit.  The 
doctrine  laid  down  by  Lord  Loughborough,  in  Pringle  v. 
Hodgson  (a),  has  been  overruled  by  the  case  of  Perdew  v. 

Jackson  [b). 

Cur.  adv.  vult. 

(a)  3  Ves.617.  (6)  1  Ran.  1. 
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The  judgment  of  the  Court  (a)'wa8  now  delivered  by        Bxch.Ckamber, 
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TiNDAL,  C.  J.— This  was  an  action  brought  in  the  Court  Shb»bingtoji 
of  Exchequer  by  the  assignees  of  Aldrichi  a  bankrupt,  the  Yatis. 
plaintiffs  below,  against  Sherrington,  the  defendant  below, 
upon  a  promissory  note  given  by  Sherrington  to  the  wife 
of  the  bankrupt  before  her  intermarriage  with  him,  and 
before  his  bankruptcy.  The  defendant;  below  pleaded  a 
set-off  for  money  due  to  him  from  the  bankrupt  before  and 
at  the  time  of  the  bankruptcy,  to  which  there  was  a  special 
demurrer;  and  upon  argument  in  the  Court  below,  two 
points  were  insisted  upon  by  Sherrington  the  defendant : 
first,  that  the  declaration  shews  no  right  of  action  in  the 
assignees;  secondly,  that  if  it  does  disclose  a  right  of  ac- 
tion, it  must  be  on  the  ground  that  the  sums  of  money 
mentioned  in  the  declaration  are  the  property  of  the  hus- 
band alone;  and  upon  that  supposition  it  was  contended 
that  the  set-off  for  money  due  to  the  defendant  below  from 
the  bankrupt,  before  and  at  the  time  of  the  bankruptcy, 
must  be  held  to  be  a  good  plea.  The  Court  of  Exchequer 
thought  that  the  case  of  Miels  v.  WiUiatM  {b),  which  had 
been  cited  at  the  bar,  was  decisive  of  the  question  before 
them,  and  gave  judgment  for  the  plaintiffs  accordingly. 
Upon  the  argument  before  us,  it  was  admitted  that  the 
plea  of  set-off  could  not  be  supported,  for  the  same  reasons 
upon  which  the  declaration  was  impeached,  supposing  those 
reasons  to  be  maintainable,  namely,  that  the  debt,  not- 
withstanding the  bankruptcy  of  the  husband,  continued  to 
be  a  debt  to  the  wife,  and  could  only  be  recovered  in  an 
action  to  which  the  wife  was  a  party. 

The  view  which  we  take  of  the  first  point  will  make  it  un- 
necessary to  consider  or  give  any  opinion  upon  the  other.  The 
question  is,  whether  the  right  to  bring  an  action  on  a  chose 

(a)  Consisting  of  Tindal,  C.  J.,  man,  J.,  Enkine^  J,,  and  Maule,  J. 
PaUeion,  J.,  HWams,  J.,  Colt-  (6)  1  P.  Wms.  249. 

VOL.  XII.  L  L  L  M.  W. 


868 


1844. 


REQULA    GENERALIS. 
Easter  Tenn,  7  Vkt. 

It  18  ORDERED^  that,  for  the  ftiture^  it  shall  not  be  ne- 
cessary to  have  a  warrant  of  attorney  to  acknowledge  satis- 
faction of  a  judgment^  or  a  judge's  fiat  thereon;  but  that 
it  shall  be  requisite  only  to  produce  a  satisfaction-piece 
similar  to  that  in  use  in  the  Court  of  Queen's  Bench,  ex- 
cept that,  in  all  cases,  such  satisfaction-piece  shall  be 
signed  by  the  plaintiff  or  plaintiffs,  or  their  personal  re- 
presentatives;  and  such  signature  or  signatures  shall  be 
witnessed  by  a  practising  attorney  of  one  of  the  Courts  at 
Westminster,  expressly  named  by  him  or  them,  and  at- 
tending at  his  or  their  request,  to  inform  him  or  them  of 
the  nature  and  effect  of  such  satisfaction-piece  before  the 
same  is  signed;  and  which  attorney  shall  declare  himself, 
in  the  attestation  thereto,  to  be  the  attorney  for  the  per- 
son or  persons  so  signing  the  same,  and  state  he  is  witness 
as  such  attorney ;  but  any  judge  at  Chambers  shall  have 
power  to  make  an  order  dispensing  with  such  signature  of 
the  plaintiff  or  plaintiffs,  or  their  personal  representatives, 
under  special  circumstances,  as  he  may  think  right;  and 
that,  in  cases  where  the  satisfaction-piece  is  signed  by  the 
personal  representative  of  a  deceased  plaintiff,  he  shall 
prove  his  representative  character  in  such  way  as  the 

Master  may  direct. 

[Signed  by  the  Jtuifges.'] 


AN 


INDEX 


TO  THE 


PRINCIPAL    MATTERS. 


AFRDAVIT. 
Jurat, 

The  jurat  of  an  affidavit  was  in  the 
following  form: — "Sworn  before  me, 
J.  £.  S.y  by  eammunon  :*'  —  Held 
sufficient.     Fairbrass  y.  Fettit,  453 

ALIEN  ARTIFICER, 

ABiignment  of  Lease  to. 

The  Stat.  32  Hen.  8/c.  16.  s.  13, 
does  not  make  void  an  assignment  of 
a  lease  to  an  alien  artificer.  Wootton 
V.  Steffenoni,  129 

AMENDMENT 
0/  Record,  after  Error  brought. 

A  Court  of  error  will  not  inquire 
into  the  propriety  of  amendments 
made  in  the  record  by  the  Court 
below,  or  into  its  authority  to  make 
them,  though  they  were  made  after 
judgment,  and  after  the  issuing  of  a 
writ  of  error  coram  yobis.  Scales  v. 
Cheese,  685 

ARBITRATION. 
I.  Award, 

(1).  When  set  aside  for  Mistake  of 
Arbitrator, 

An  action  for  goods  sold,  &c.,  to 
which  the  defendant  pleaded  a  set-off. 


haying  been  referred  to  arbitration^ 
the  defendant  admitted  that  the 
plaintiff  had  a  claim  against  him  for 
82/.  d«.  Sd.  for  goods  sold  &c,  and 
for  119/.  7s,  Ad.,  the  produce  of  the 
plaintiff's  goods  sold  by  him  under  a 
distress  for  rent,  which  sums  together 
exceeded  the  entire  set-off  claimed 
by  the  defendant.  The  arbitrator, 
omitting  by  mistake  the  sum  of 
1 1 9/.  7s.  Ad,  admitted  to  be  due  to  the 
plaintiff,  awarded  that  the  defendant's 
set-off  amounted  to  100/.  0«.  ^d.,  and 
thereby  exceeded  the  plaintiff's  da- 
mages, which  he  assessed  at  94/. 
13«.  Ad.  It  appeared  hj  the  affida- 
yits,  that,  on  the  error  being  pointed 
out  to  the  arbitrator,  he  admitted  it, 
and  requested  the  defendant  to  allow 
him  to  reconsider  his  award  upon  the 
eyidence  before  him*  which  the  latter 
refused.  The  error  did  not  appear 
upon  the  face  of  the  award,  nor  did 
the  arbitrator  make  any  affidayit. 
The  Court,  under  these  circum- 
stances, refused  to  set  aside  the 
award,  adhering  to  the  general  rule 
that  the  mistake  of  an  arbitrator  is 
no  ground  for  setting  aside  an  award. 
Fhillips  y.  Evans,  309 

(2).  When  sufficiently  certain. 
1.  In  an  action  of  debt  for  work 
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and  labour^  &c.,  to  whicb  the  defend- 
ant  pleaded    nunquam    indebitatus^ 
payment,  and  a  set-ofF,  a  verdict  was 
taken  by  consent  for  tbe  plaintiffs, 
subject  to  tbe  award  of  an  arbitrator, 
who  was  to  settle  tbe  cause  and  all 
matters  in  difference.     The  submis- 
sion contained  a  stipulation,  that,  if 
the  arbitrator  should  find  that  the 
plaintiff  was  not  entitled  to  recoyer 
any  debt  or  damages,  then  a  verdict 
was  to  be  entered  for  the  defendant; 
the  costs  of  the  cause  to  abide  the 
event  of  the  award.      At  the  last 
meeting  before  the  arbitrator,  it  was 
agreed,   that  if   a   '<cam  ring  and 
shaft,"  which  had  been  supplied  to  the 
defendant,  ought  not  to  be  charged, 
he  was  to  allow  the   plaintiffs   the 
value  of  them  at  the  market  price  of 
pig-iron,  as  they  had  been  retained 
by  the  defendant.      The  arbitrator 
awarded  that  the  plaintifi^  were  not 
entitled  to  recover  in  the  cause ;  and 
that  no  money  was  due  from  either  of 
the  parties  in  respect  of  the  other 
matters  in  difference,  except  that  he 
awarded  that  the  defendant  should 
pay  to  the  plaintiffs  for  the  cam  ring 
and  shaft  such  sum   as  the    same 
amounted  to,  according  to  the  market 
price  of  pig-iron: — Ueldf  first,  that, 
by  the  terms  of  the  order,  the  arbi- 
trator was  not  required  to  find  speci- 
fically on  each  issue. 

Secondly,  that  the  award  was  not 
bad  for  uncertainty,  in  omitting  to 
name  the  time  and  market  at  which 
the  price  of  the  iron  was  to  be  ascer- 
tained. Waddle  v.  Downman,  562 
2.  Two  causes  between  the  same 
parties,  one  in  trespass  for  mesne 
profits,  in  which  the  plaintiff  had 
declared,  the  other  in  assumpsit,  in 
which  he  had  only  issued  his  writ, 
were  referred,  by  a  judge's  order,  to 
arbitration;  the  costs  of  the  causes, 
and  of  the  reference  and  award,  to 
abide  the  event  of  the  award.  The 
arbitrators,  by  their  award,  after  re- 


citing the  order  of  reference,  and  that 
they  had  duly  considered  the  proofs^ 
&c.,  concerning  the  premises,  awarded 
concerning  the  same,  that  all  further 
proceedings  in  the  said  causes  should 
cease  and  be  no  further  prosecuted, 
and  that  the  defendant  should,  on 
&c.»  pay  to  the  plaintiff  41/.  17«.  9^., 
in  full  of  all  demands  in  the  said 
causes: — Held,  a  sufficient  determi- 
nation of  both  causes  in  favour  of  the 
plaintiff.     Wynne  v.  Edwards,     708 

(3).  Certainty — Repugnancy, 

Debt,  in  £200,  for  work  and  labour, 
for  goods  sold,  and  on  an  account 
stated.  Pleas,  first,  except  as  to  £35, 
parcel,  never  indebted ;  second,  ex- 
cept as  to  the  said  £35,  parcel,  pay- 
ment before  action  brought ;  third,  as 
to  the  £35,  payment  mto  Court  of 
£37,  in  satisfaction  of  the  said  sum 
of  £35,  and  all  damages  for  the  de- 
tention thereof ;  fourth,  a  set-off  to 
the  whole  declaration.  The  cause 
and  all  matters  in  difference  between 
the  parties  were  referred,  by  order  of 
Nisi  Prius,  to  an  arbitrator,  who,  by 
his  award,  directed  a  verdict  for  the 
plaintiff  on  the  first  issue,  without 
damages,  and  for  the  defendant  on  the 
other  issues  : — Held,  that  the  award 
was  good ;  that  the  arbitrator  was  right 
in  not  awarding  any  damages  on  the 
first  issue  ;  and  that  the  finding  as  to 
the  several  issues  was  not  repugnant. 
Warwick  v.  Cox,  774 

(4).   When  sufficiently  final. 

By  submission,  between  the  plain- 
tiff and  other  persons  (who  were  next 
of  kin,  and  entitled  to  distributive 
shares  of  an  intestate's  estate)  and  the 
defendant,  the  administrator  and  also 
one  of  the  next  of  kin,  reciting,  (inter 
alia),  that  the  estate  of  the  deceased 
consisted  of  debts  due  to  him  at  his 
death,  farm-stock,  cattle,  com,  com 
in  the  ground,  implements  of  hu8<» 
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bandiy,  household  goods,  and  furni- 
ture, and  other  effectSj  and  that  differ- 
ences had  arisen  as  to  their  value, 
which  the  parties  had  agreed  to  refer 
to  arbitration ;  the  said  parties  agreed 
that  all  and  every  claim,  demand, 
controversy  difference,  and  dispute 
between  the  several  parties  thereto, 
concerning  the  matters  and  things 
before  mentioned,  or  in  relation 
thereto,  should  be  paid,  settled,  and 
adjusted  according  to  the  arbitrament 
of  two  persons  named.  By  the  award, 
after  reciting  the  submission,  the  arbi- 
trators found  and  awarded  that  the 
defendant,  as  administrator,  at  the 
date  of  the  submission,  had  monies, 
farm-stock,  cattle,  com,  com  in  the 
ground,  implements  of  husbandry, 
household  goods,  and  furniture  of  the 
intestate  in  his  hands  to  be  adminis- 
tered, to  the  value  of  £929,  indepen- 
dently of  any  debts  owing  to  the  in- 
testate ;  that  the  defendiant  should 
retain  £140,  found  to  be  owing  to 
him  from  some  of  the  parties,  and 
£65  to  pay  the  rent  and  taxes  of 
certain  tenements  which  were  in  the 
intestate's  occupation  at  his  death  ; 
that  he  should  be  entitled  to  set  off 
£15,  due  to  him  from  the  plaintiff, 
against  his  distributive  share ;  and 
that  he  should,  at  a  certain  time  and 
place,  pay  the  plaintiff  and  the  other 
parties  their  several  distributive  shares 
of  the  intestate's  estate,  first  retaining 
his  own  share  and  the  above-men- 
tioned sums  of  money ;  and  that  they 
should,  if  required,  execute  releases 
to  the  defendant : — Held,  in  an  action 
on  this  award,  that  it  was  sufficiently 
final,  although  it  did  not  expressly 
award  as  to  any  *'other  effects  '*  than 
those  specifically  mentioned  in  it,  nor 
as  to  the  amount  of  the  debts  due  to 
the  estate,  nor  as  to  the  amount  of  the 
distributive  shares  payable  to  the 
plaintiff  and  the  other  parties  to  the 
submission  : — it  not  being  shewn  by 
plea  that  there  were  other  effects,  and 


that  the  amounts  of  the  debts  or  dis- 
tributive shares  were  matters  in  differ- 
ence.    Perry  v.  MitcheU,  792 

(5).  By  two  of  three  Arbitratore. 

A  cause  and  all  matters  in  difference 
were  referred  to  the  arbitration  of 
three  persons,  the  award  of  the  three, 
or  of  any  two  of  them,  to  be  final. 
The  award  purported  on  the  face  of 
it  to  be  made  by  all  three,  but  was 
executed  by  two  only,  the  third  having 
refused  to  sign  it  when  requested  to 
do  so  :  —Heldf  that  the  award  was 
good  as  the  award  of  the  two,  and 
supported  an  issue  in  which  it  was  so 
stated.     fVhite  v.  Sharp,  712 

ATTORNEY, 

Lien  of.     See  Execution,  (2). 

Coete  of  Taxation  of  Bill. 

Where  an  attorney's  bill  is  referred 
to  taxation  after  action  brought  upon 
it,  the  attorney  is  liable,  under  6  &  7 
Vict.  c.  73,  s.  37,  to  pay  the  costs  of 
taxation,  if  more  than  one-sixth  is 
strackoff.   Ex  parte  Woollett,     504 

BANKRUPTCY. 

jSf^f  Joint  Stock  Banking  Co.,  (I). 
Landlord  &  Tenant,  (3). 

I.  Commissionere*  Authority  to  commit. 

Where  a  bankrapt,  who  had  been 
examined  in  1841,  before  the  then 
commissioners  of  bankrupt  acting  un- 
der a  country  fiat,  and  committed  by 
them  for  giving  unsatisfactory  answers, 
was,  in  Nov.  1843,  again  brought  up 
before  a  commissioner  appointed  un- 
der the  Stat.  5  &  6  Vict.  c.  122,  s.  59, 
and  his  answers  to  the  questions  then 
put  to  him  were  unsatisfactory  to  the 
commissioner,  who,  however,  then 
stated  that  he  should  not  grant  a 
fresh  warrant  of  commitment,  but  oa 
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a  snbseqnent  day  issued  a  warrant, 
under  which  the  bankrupt  was  detain- 
ed in  custody  i-^Held,  first,  that  the 
warrant  so  issued  was  valid;  secondly, 
that  it  was  not  necessary  to  set  forth 
in  it  the  questions  and  answers  on  the 
first  examinations  in  1841;  thirdly, 
that  a  single  commissioner  has  power 
to  commit  in  such  a  case,  under  the 
5  &  6  Vict.  c.  122,  ss.  46  and  52. 
Ex  parte  Dauncey,  27 1 

II.  Mutual  Credit. 

1.  The  defendants,  bankers  in 
London,  had  acted  as  and  were  the 
bankers  of  £.  and  Co.  up  to  the  24th 
of  October,  1842,  when  E.  and  Co.  be- 
came bankrupt ;  and  previously  to 
that  day  the  defendants  had  dis- 
counted for  them  bills  to  a  large 
amount ;  and  on  that  day  the  defend- 
ants had  in  their  hands  a  balance  of 
179^.  198.  Ud.,  belonging  to  the 
banknipts.  The  bills  were  indorsed 
by  the  bankrupts  in  blank,  and  two 
of  them  were  paid  by  the  acceptors 
before  the  bankruptcy ;  the  others, 
far  exceeding  in  amount  the  sum  of 
179/.  19«.  lid.,  did  not  become  due 
until  the  1 6th  of  November  and  other 
later  periods.  An  action  for  money 
lent  &c.  was  commenced  on  the  2nd 
of  November,  1842,  by  the  bankrupts' 
assignee  ;  and  on  the  8th  of  the  same 
month  the  defendants  proved  against 
the  bankrupts'  estate  the  whole  of  the 
bills,  except  the  two  which  had  been 
paid,  deducting  the  balance  of  179/. 
19*.  lid.:— Held,  that  the  defend- 
ants, as  indorsees  of  the  bills,  were 
entitled  to  set  them  off  in  the  action. 
AUager  v.  Currie,  751 

2.  The  defendants,  being  indebted 
for  money  advanced  to  them  on  their 
banking  account  by  their  bankers,  who 
subsequently  became  bankrupt,  re- 
ceived from  their  customers,  on  the 
day  on  which  the  bank  stopped  pay- 
ment and  the  day  following,  but  with- 


out notice  of  an  act  of  bankraptcy, 
and  before  any  docket  had  been 
struck,  certain  £5  notes  of  the  bank, 
payable  to  bearer  on  demand,  in  part 
payment  of  antecedent  debts,  on  the 
condition  that  they  were  to  debit 
themselves  with  so  much  only  as  they 
should  receive  from  the  assignees  for 
such  notes.  They  also  received,  du- 
ring the  same  period,  other  £5  notes 
of  the  bank,  for  which  they  were  to 
pa.y  so  much  only  as  they  should  re- 
ceive from  the  assignees  for  such  notes. 
An  action  having  been  broug^it  by  the 
assignees  of  the  bankrupts  against  the 
defendants  for  money  lent  by  the 
bankrupts  before  their  bankruptcy  : 
— Held,  that  the  defendants  had  a 
beneficial  interest  in  the  first^men- 
tioned  class  of  notes,  and  were  there- 
fore entitled  to  set  them  off ;  but  that 
they  were  not  entitled  to  set  off  the 
Uist-mentioned  dass,  as  they  held 
them  merely  as  trustees  for  others. 
Foratery.  Wilson,  191 

III.  SubBtituted  Petitioning  Creditor^ 8 
Debt — Order  and  Diapoeition. 

In  an  action  by  assignees  of  a 
bankrupt  for  money  received  to  their 
use,  it  appeared  that,  the  original 
petitioner's  debt  having  proved  insuffi- 
cient to  support  the  &it,  an  order  of 
the  Court  of  Review,  under  the  6  Geo. 
4,  c.  16,  s.  18,  was  obtained,  for  sub- 
stituting one  of  the  partners  in  the 
firm  of  Jones,  Loyd,  &  Co.  as  a  new 
petitioning  creditor.  The  order  sta- 
ted, that  that  firm  had  proved  a  debt 
sufficient  to  support  the  fiat,  that  it 
was  an  existing  debt,  and  that  it  was 
incurred  not  anterior  to  that  of  the 
original  petitioning  creditor^;  and 
then  directed,  that  the  fiat  should  be 
proceeded  with  : — Held,  that  this 
order  was  not,  per  se,  evidence  that 
the  substituted  debt  was  contracted 
not  anterior  to  that  of  the  original 
petitioning  creditor,  or  that  it  was  of 
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the  requisite  amount,  or  that  it  was 
incurred  before  the  act  of  bankruptej. 

For  the  purpose  of  proving  the 
new  petitioning  creditor's  debt,  the 
plaintiffs  produced  certain  cancelled 
cheques,  drawn  by  the  bankrupt  upon 
Jones,  Loyd,  &  Co.,  and  called  one  of 
their  clerks,  who  stated,  (from  recol- 
lection merely),  that,  at  the  time  of 
these  cheques  being  drawn,  the  bank- 
rupt's account  was  greatly  overdrawn. 
They  produced  also  a  promissory  note 
for  upwards  of  £150,  dated  long  be- 
fore the  fiat,  made  by  the  bankrupt, 
payable  to  Jones,  Loyd,  &  Co»,  and 
which  had  been  seen  in  their  posses- 
sion a  few  days  before  the  tnal :  — 
Held,  that  neither  the  cheques  nor 
the  note  were  sufficient  to  prove  the 
petitioning  creditor's  debt ;  for  that 
the  former  were  prim&  facie  evidence 
of  payment  of  a  debt  due  from  Jones, 
Loyd,  &  Co.  to  the  bankrupt,  and  the 
latter  was  no  evidence,  as  against  a 
stranger,  of  any  debt  due  at  U&e  time 
of  its  date. 

Goods  which  had  been  mortgaged 
by  a  trader  before  his  bankruptcy 
were  at  the  time  of  the  bankruptcy  in 
the  hands  of  the  sheriff,  under  an 
execution  against  the  bankrupt : — 
Semble,  that  they  did  not  pass  to  his 
assignees,  as  being  in  his  order  and 
disposition  with  the  consent  of  the 
true  owner.      Fletcher  v.  Manning^ 

571 

IV.  Aseiffnment, 

(1).  Interest  of  Astigneea  in  Contract 
of  Bankrupt, 

A.  paid  to  a  banking  company  a 
sum  of  money,  for  the  specific  pur- 
pose of  providing  for  a  bill  of  exchange 
for  that  amount,  drawn  by  A.  upon 
the  company's  London  bankers.  A. 
was  at  that  time  indebted  in  a  larger 
amount  to  the  company,  who,  instasid 
of  applying  the  money  according  to 
his  instructions,  placed  it  to  the  c^dit 


of  his  account  with  them.  The  bill 
was  refused  acceptance,  and  while  it 
remained  unpaid  in  the  hands  of  the 
holder,  A.  became  bankrupt : — Held, 
that  his  assignees  were  entitled  to 
recover  from  w  company,  in  a  special 
action  of  assumpsit,  the  whole  amount 
of  the  bill.     HiU  v.  Smith,  6 1 8 

(2).  Interest  of  Aangneee  in  Covenant 
of  Bankrupt — Pleading. 

Declaration  in  covenant  stated,  that, 
by  indenture  of  assignment  of  certain 
leasehold  premises,  dated  20th  July, 
1825,  between  the  plaintiff,  the  de- 
fendant's testator,  and  W.,  the  testa- 
tor, for  himself,  his  executors,  &c., 
covenanted  with  the  plaintiff  to  pay 
to  W.  £1200  and  interest.  By  the 
indenture  as  set  out  in  the  plea  in 
hac  verba,  it  i4>peared  that  the  plain- 
tiff had  mortgaged  the  premises  to  W., 
by  a  deed  dated  12th  April,  1825, 
with  a  proviso,  that  if  the  plaintiff, 
his  executors,  &c.  six  months  after 
demand  in  writing,  should  pay  the 
£1200  to  W.,  W.  would  re-convey  : 
that  the  assignment  by  the  plaintiff 
to  the  testator  was  subject  to  the 
above  indenture  of  mortgage  to  W., 
and  to  the  payment  to  him  of  the 
said  sum  of  £1200.  There  was  then 
a  general  covenant  with  the  plaintiff 
for  payment  by  the  testator  to  W,  of 
the  said  sum  of  £1200.  The  plea 
then  alleged  that,  afler  the  breaches 
of  covenant  in  the  declaration  men- 
tioned, the  plaintiff  became  bankrupt; 
that  his  estate  was  conveyed  to  cer- 
tain persons  named,  in  trust  for  his 
creditors,  (not  stating  that  they  had 
been  chosen  assignees);  and  that 
afterwards,  to  wit,  on  &c.,  he  duly 
obtained  his  certificate  of  conformity, 
which  was  duly  allowed  by  the  Lord 
ChanceUor;  and  that  the  £1200  be- 
came payable  by  the  plabtiff  to  W. 
before  the  bankruptir|r.  A  second 
plea  stated,  that  the  indenture  de- 
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clared  on  was  the  same  as  that  set  forth 
in  the  former  plea;  it  then  set  out  the 
proviso  and  covenant  contained  in  the 
mortgage  of  the  12th  of  April,  1825, 
and  alleged  that  no  demand  in  writing 
of  payment  of  the  said  sum  of  £1200 
had  heen  given  to  the  plaintiff.  On 
special  demurrer  to  these  pleas,  Held^ 
first,  that  the  declaration  was  suffi- 
cient. 

Secondly,  that  it  was  sufficiently 
stated  in  the  first  special  plea,  on 
general  demurrer,  that  the  parties  to 
whom  the  plaintiff's  estate  had  heen 
conveyed  were  his  assignees  in  hank- 
ruptcy. 

Thirdly,  that  the  $Tst  special  plea 
was  had,  for  that  it  negatived  on  the 
face  of  it  any  possibility  of  interest  in 
the  covenant  on  the  part  of  the  plain- 
tiff's assignees;  and  therefore,  that 
it  was  not  necessary  for  the  plaintiff 
to  reply  that  no  interest  passed  to 
them. 

Fourthly,  that  the  second  special 
plea  was  a  sufficient  answer  as  to  the 
principal  sum  of  £1200,  which  was 
not  due  until  after  six  months'  de- 
mand in  writing,  subsequent  to  the 
12th  of  April,  1828;  but  that  the 
interest  being  payable  absolutely,  and 
not  after  demand,  the  plea,  being 
pleaded  to  the  interest  as  well  as  to 
the  principal,  was  therefore  bad  alto- 
gether. The  like  objection  was  also 
held  to  apply  to  the  first  special  plea. 

Qtuere,  whether  the  pleas  were 
bad,  as  setting  up  a  qualified  covenant 
different  from  the  absolute  contract 
stated  in  the  declaration,  and  there- 
fore amounting  to  non  est  factum. 
Trott  V.  Smith,  688 

(3).  Intereet  of  Assignees  in  Chose  in 
action  o/Banhrupfs  Wife. 

The  assignees  of  a  bankrupt  can- 
not maintain  an  action  in  their  own 
names  only,  for  a  chose  in  action  be- 
longing to  the  wife  of  the  bankrupt 


before  marriage,  as  a  promissory  note 
given  to  her  dum  sola.  Sherringiom 
V.  Fates,  855 

(4).  Action  by  Assignees  for  persontd 
Labour  of  Bankrupts. 

Assumpsit  by  the  plaintiffs,  as  as- 
signees of  bankrupts,  for  work  done, 
materials  provided,  and  goods  sold  by 
them,  as  assignees.  The  action  was 
brought  to  recover  the  price  of  cer- 
tain engravings  struck  off  by  the 
bankrupts  for  the  defendant.  The 
order  was  given  by  the  defendant  to 
the  bankrupts  after  the  act  of  bank- 
ruptcy, but  before  the  issuing  of  the 
fiat.  After  the  fiat,  the  bankrupts 
applied  to  one  of  the  plaintiffs,  who 
was  then  petitioning  creditor,  for  mo- 
ney to  complete  the  work  in  question, 
and  received  from  him  money,  out  of 
which  the  paper  was  bought  for  the 
completion  of  the  order.  Part  of  the 
work  was  performed  before  the  fiat, 
a  part  after  the  fiat  and  before  the 
appointment  of  the  creditors'  assignee, 
and  the  remainder  after  the  appoint- 
ment of  the  creditors'  assignee.  The 
above  action  having  been  brought  by 
the  official  and  the  creditors'  assignee: 
— Held,  that  there  was  no  ground 
for  a  nonsuit,  and  that  the  assignees 
were  entitled  to  recover  the  whole  a- 
mount,  the  contract  being  entire,  and 
the  evidence  shewing  the  work  to 
have  been  completed  by  the  bank- 
rupts as  their  agents.  Whitmore  v. 
Gilmour,  808 

V.  Operation  o/2  $•  3  Fict.  e.  29. 
(1).  Pleadings. 

1 .  Trover  by  the  assignees  of  a  bank- 
rupt against  the  sheriff  of  Middlesex. 
Plea,  that  after  the  bankruptcy,  and 
after  the  passing  of  the  2  &  3  Vict.  c. 
29,  the  plaintiffs,  as  assignees  of  the 
bankrupt,  were  possessed  of  the  goods 
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in  question,  by  reason  of  the  relation 
of  their  title  to  the  act  of  bankruptcy; 
that  after  the  bankruptcy,  and  whilst 
they  were  possessed  of  the  goods,  and 
before  the  conversion  in  the  declarar 
tion  mentioned,  one  W.  sued  out  a 
writ  of  fi.  fa.,  and  delivered  it  to  the 
defendants,  as  sheriff,  and  that  they, 
before  the  fiat,  seized  and  took  in 
execution  the  goods,  for  the  purpose 
of  levying  the  debt,  and  thereby  com- 
mitted the  said  conversion;  that  the 
execution  was  really  and  bond  fide 
executed  before  the  fiat;  and  that  at 
the  time  of  executing  it,  the  execution 
creditor  had  no  notice  of  any  prior  act 
of  bankruptcy  by  the  bankrupt  com- 
mitted.— Replication,  that  the  bank- 
rupt procured  the  said  writ  to  be  sued 
out,  and  caused  the  defendants  to  take 
the  goods  in  execution,  with  intent  to 
defeat  and  delay  his  creditors,  and 
thereby  committed  an  act  of  bank- 
ruptcy; that  afterwards,  and  after  the 
said  goods  had  been  taken  in  execu- 
tion, the  defendants  converted  the 
said  goods,  which  is  the  conversion 
complained  of: — Held^  first,  that  the 
words  •*  bon&  fide  executed  "  referred 
to  the  execution  creditor  and  the 
sheriff,  and  not  to  the  bankrupt;  and 
therefore  that  the  replication  did  not 
amount  to  an  argumentative  traverse 
of  that  averment,  but  was  good  by 
way  of  confession  and  avoidance;  se- 
condly, that  the  replication  was  not 
bad,  in  omitting  to  state  in  what  the 
conversion  consisted. 

Quare^  whether  the  replication  was 
not  bad  for  duplicity,  as  stating  a 
second  conversion;  but, 

Semble,  that  the  statement  of  the 
second  conversion  amounted  merely 
to  an  informal  new  assignment.  JieU 
eher  t.  Magnay^  1 02 

2.  Trover  Ues  against  a  sheriff, 
who,  having  seized  goods  under  an 
execution  upon  a  judgment  founded 
on  a  warrant  of  attorney,  after  an 
act  of  bankruptcy  by  the  debtor,  but 


before  the  fiat,  sells  them  subsequent- 
ly to  the  issuing  of  the  fiat. 

The  effect  of  the  108th  section  of 
6  Geo.  4,  c.  16,  is  to  vary  the  legal 
operation  of  the  writ  of  execution  it- 
self, and  to  prevent  such  an  execution 
from  being  carried  into  effect  for  the 
benefit  of  creditors. 

In  trover  by  the  assignees  of  a 
bankrupt,  the  defendants  pleaded, 
that  the  plaintiffs,  by  relation  of  their 
title  as  assignees  to  the  act  of  bank- 
ruptcy, were  entitled  to  the  posses- 
sion of  the  goods;  that  a  writ  of  ^. 
fa.  upon  a  judgment  was  directed  to 
the  defendants  as  sheriff;  and  that, 
before  the  fiat,  the  defendants  exe- 
cuted and  levied  execution  under  the 
writ  against  the  goods,  and  thereby 
committed  the  grievances,  &c.;  that 
the  execution  was  really  and  bona 
fide  executed  and  levied ;  and  that  at 
the  time  of  executing  and  levying  it, 
neither  the  defendants  nor  the  execu- 
tion creditor  had  notice  of  a  prior 
act  of  bankruptcy. — Replication,  that 
before  the  recovery  of  the  judgment 
against  the  bankrupts,  they  executed 
a  warrant  of  attorney,  upon  which 
jndgment  was  entered  up,  and  that 
the  said  writ  of  fi.  fa.  was  issued  there- 
on; that  before  the  execution  of  the  fi. 
fa.,  and, the  entering  up  of  judgment 
thereon,  the  bankrupts  committed  an 
act  of  bankruptcy;  that  a  fiat  issued 
vdthin  less  than  two  months  of  the 
execution  and  sale;  and  that  after  the 
fiat,  and  before  the  sale,  the  sheriff 
had  notice  of  the  act  of  bankruptcy 
and  fiat;  that  the  defendants  did 
afterwards,  and  after  the  issuing  of 
the  fiat,  and  after  notice  thereof,  sell 
and  dispose  of  the  goods,  which  is 
the  same  conversion  as  in  the  declara- 
tion mentioned: — Held^  on  special 
demurrer  to  the  replication,  that  the 
words  "executed"  and  "levied" 
were  synonymous,  and  signified  a 
eeizure  in  execution;  and  therefore 
that  the  replication  did  not  amount 
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to  an  argnmentatire  denial  of  the 
ayerment  in  the  plea,  that  the  defend- 
ants executed  and  leTied  the  execu- 
tion before  the  date  and  issuing  of 
the  fiat,  but  was  good  by  way  of  con- 
fession and  aToidanoe.  Chestan  t. 
Gibhs,  111 

(2).  Notice  of  Act  of  Banhruptcy. 

Notice  of  a  docket  having  been 
struck  is  not  **  notice  of  a  prior  act  of 
bankruptcy/'  within  the  meaning  of 
the  2  &  3  Vict.  c.  29.  Hocking  v. 
Acraman,  1 70 

BILLS  AND  NOTES. 

(1).  Notice  of  Dishonour, 

A  biU  of  exchange  was  indorsed  to 
a  branch  of  the  National  Provincial 
Bank  of  England  at  Portmadoc,  who 
sent  it  to  the  Pwllheli  branch  of  the 
same  bank,  who  indorsed  it  to  the 
head  establishment  in  London: — 
Held,  that  each  of  the  branch  banks 
were  to  be  considered  as  independent 
indorsees,  and  each  entitled  to  the 
usual  notice  of  dishonour.  Clode  v* 
Bay  ley,  51 

(2)  •  Actions  on, 

1.  Pleadings  in. 

To  an  action  by  the  indorsees  a- 
gainst  the  maker  of  several  promis- 
sory notes,  one  of  which  was  payable 
at  three  months'  date,  and  the  others 
on  demand,  the  defendant  pleaded, 
that,  after  the  makingof  the  notes,  and 
before  the  indorsement  of  any  of  them 
to  the  plaintifis,  and  whilst  T.  L. 
(who  indorsed  to  the  plaintiffs)  was 
the  holder  of  them,  T.  L.  was  in- 
debted to  the  defendant  and  to  J.  D., 
as  executors,  in  a  sum  exceeding  the 
amount  of  the  notes,  for  money  lent 
by  their  testator,  &c.,  in  which  sum 
the  defendant  was  beneficially  inter- 


ested as  residuary  legatee  ;  and  that, 
before  the  indorsement  of  the  notea 
to  the  plaintifis,  and  while  T.  L.  was 
the  holder,  it  was  agreed  between  him 
and  the  defendant  and  J.  D.,  that 
the  amount  of  the  notes,  and  the 
monies  due  thereon,  should  be  set  off 
and  allowed  to  him  out  of  the  monies 
so  due  from  him  to  them,  and  that 
the  defendant  and  T.  L.  should 
mutually  be  discharged  from  that  a- 
mount;  that  the  notes,  and  the 
monies  thereon,  were  thereby  satis- 
fied and  discharged;  and  that  they 
remained  in  the  possession  of  T.  L. 
until  he  indorsed  them  to  the  plain- 
tifis,  without  the  consent  or  fault  of 
the  defendant,  and  T.  L.  indorsed 
them  to  the  plaintiffs,  and  the  plain- 
tiffs took  them,  after  they  had  been 
so  satisfied. — Replication  thereto,  that 
the  notes  were  not  satisfied  and  dis- 
charged as  in  the  plea  mentioned: — 
Held,  after  verdict  for  the  defendant 
on  this  issue,  that  the  plea  was  bad, 
for  not  shewing  distinctly  that  the 
notes  were  overdue  when  indorsed  by 
T.  L.  to  the  plaintiffi,  and  that  the 
plaintiffs  were  entitled  to  judgment 
non  obstante  veredicto.  Cripps  v« 
Datfis,  259 

2.  Assumpsit  by  payee  against 
maker  of  a  promissory  note.  Plea, 
that  defendant  made  it  for  the  ac- 
commodation of  plaintiff,  and  with- 
out consideration,  and  that  plaintiff 
holds  it  without  consideration. — Re- 
plication, that  there  was  a  good  con- 
sideration for  the  making  and  pay- 
ment of  the  note,  to  wit,  the  amount 
of  the  note;  and  issue  thereon: — 
Held,  on  motion  in  arrest  of  judg- 
ment, that  the  replication  was  a  suf- 
ficient traverse  of  the  plea.  King  v. 
PkiUips,  705 

3.  A  count  on  a  promissory  note 
made  payable  at  a  particular  place, 
named  in  the  body  of  the  note,  is  bad 
after  verdict,  if  it  omits  to  allege  a 
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pfeaentment  at  that  place.     Emhlin 
y.  Dartnell,  830 

BOND. 
See  Pleading,  IV,  (2). 

CARRIER, 

Evidence  of  Special  dmtract  by. 

The  Grand  Junction  Railway  Com- 
pany, who  are  carriers  on  their  line, 
published  a  printed  notice,  which  was 
fixed  up  over  the  door  of  their  station 
for  the  reception  of  goods  in  Liver- 
pool, that  all  goods  received  after  four 
o*clock,  P.M.,  would  be  forwarded  on 
the  next  working  day.  Long  after 
the  publication  of  this  notice,  certain 
goods  were  brought  to  the  station, 
idiout  half-past  ^ye  p.  m.,  to  be  for- 
warded to  Birmingham  by  the  rail- 
way. The  person  who  brought  them 
(a  servant  of  the  owner)  saw  the  com- 
pany's weigher t  and  asked  "  if  there 
was  time"  [i.  e.]  for  the  goods  to  pro- 
ceed that  evening;  he  said  there  was; 
and  the  goods  were  placed  by  the 
company's  porters  on  the  trucks  on 
which  goods  are  carried  upon  the 
railway.  The  same  person  had  on 
former  occasions  taken  goods  of  the 
same  kind  to  the  station  at  a  late 
hour,  which  were  never  refused  for 
being  too  late,  and  which  had  been 
forwarded  the  same  evening: — Held^ 
that  upon  these  facts  there  was  evi- 
dence to  go  to  the  jury  of  a  special 
contract  by  the  railway  company  to 
forward  the  goods  in  question  on  the 
same  evening  on  which  they  were 
delivered.  Pick/ord  v.  The  Grand 
Junction  Railway  Company ,         766 

CHARTER  PARTY, 

Conatruction  of. 

Declaration  on  a  charter  party 
stated,  that  it  was  agreed  thereby 
that  the  ship  should  sail  in  ballast 


to  a  safe  and  convenient  port,  near 
to  Cape  Town,  and  there  load  a  full 
cargo,  &c.;  and  the  plaintiff  agreed 
to  load  the  vessel  with  the  said  cargo, 
and  to  pay  freight.  Averment,  tha^ 
though  the  plaintiff  was  ready  and 
willing  to  appoint  and  put  on  board 
a  proper  person  as  supercargo,  who 
would  have  indicated  to  the  master  a 
safe  and  convenient  port  near  Cape 
Town  for  receiving  on  board  the 
cargo,  the  defendant  would  not  per- 
mit the  ship  to  proceed  in  ballast  on 
the  voyage: — Held  bad  on  general 
demurrer,  for  not  averring  that  the 
plaintiff  gave  notice  to  the  defendant 
of  a  safe  and  convenient  port,  &c.,  or 
anything  equivalent  in  law  to  such 
notice  ;  for  that  it  was  the  duty  of 
the  charterer  to  select  the  port,  and 
give  notice  of  it  to  the  owner  before 
the  commencement  of  the  voyage. 
Bae  V.  Hackett,  724 

CHURCHWARDENS  AND 
OVERSEERS, 

Ac  tion  by,  for  TJee  and  Occupation, 

In  an  action  by  churchwardens  and 
oveerseers  for  the  use  and  occupation 
of  land  held  by  them,  in  the  nature 
of  a  body  corporate,  under  59  Geo.  3, 
c.  12,  s.  17,  the  declaration  must 
describe  the  plaintifis  as  church- 
wardens and  overseers.  Ward  v. 
Clarke,  7^7 

CODICIL. 
See  Will. 

COMPOSITION  DEED, 

How  far  avoided  by  the  Bebtor^e 
Breach  of  Covenant  to  insure  his 
Life — Pleading, 

Assumpsit  for  work  and  labour,  &c. 
Plea,  that,  after  the  accruing  of  the 
causes  of  action,  by  an  indenture 
between  the  defendant  of  the  first 
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party  S.  and  H.,  of  the  second  part, 
and  the  plaintiff  and  others,  creditors 
of  the  defendant,  of  the  third  part, 
S.  and  n.  were  appointed  trustees  for 
carrying  the  indenture  into  effect,  for 
the  benefit  of  such  of  the  defendant's 
creditors  as  should  execute  it.  The 
plea  then  stated  an  excuse  for  profert, 
and  alleged  that  the  plaintiff,  S.  and 
H.,  and  the  other  creditors  of  the 
defendant,  did  acquit,  release,  and  dis- 
charge him  from  all  debts,  &c.  The 
replication  set  out  the  indenture,  not 
on  oyer,  but  in  heec  verba.  It  recited, 
that  the  defendant  was  indebted  to 
the  parties  of  the  second  and  third 
parts,  in  the  seyeral  sums  set  oppo- 
site their  names  in  the  schedule 
thereunder  written;  that  he  had  co- 
yenanted  to  pay  to  S.  and  H.,  as 
trustees  for  the  creditors,  £500  for 
each  of  the  three  successive  years 
next  after  the  1st  of  January  then 
next;  that  he  wovAd  forthwith  assure 
his  own  life  in  some  assurance  office 
in  London  or  Westminster  in  £1500, 
and  would  continue  the  same  so  in- 
sured during  the  said  three  years: 
provided,  that,  in  case  of  the  defend- 
ant's neglect  or  refusal  to  effect  or 
keep  on  foot  such  policy  of  assurance 
on  his  own  life,  then  in  either  of 
those  cases  the  indenture  was  to  be 
utterly  void  to  all  intents  and  pur- 
poses whatsoever.  Breach,  that  the 
defendant  did  not  nor  would  assure 
his  life  in  any  office  in  London  or 
Westminster,  **  as  by  the  said  inden- 
ture required,  and  according  to  the 
said  covenant  in  that  behalf  therein 
mentioned,"  whereby  the  same  in- 
denture became  utterly  void.  Re- 
joinder, that,  after  it  had  become  the 
defendant's  duty  to  effect  the  said 
policy,  the  defendant  paid  to  S.  and 
H«,  the  trustees,  £500  in  part  per- 
formance and  satisfaction  of  the  co- 
venant, which  S.  and  H.  received  as 
such  part  performance  and  satisfac- 
tion; that  the  payment  was  made  at 


the  express  desire  and  request  of  the 
plaintiff,  and  that,  at  the  time  of 
making  it,  the  plaintiff,  and  S.  and 
H.,  knew  that  the  defendant  had  not 
effected  the  policy ;  that  after  such 
payment,  the  defendant  assured  his 
life  at  another  office  in  London  for 
£1000;  that  S.  and  H.  accepted  that 
policy  and  acknowledged  such  assur- 
ance to  be  a  sufficient  and  satisfactory 
performance  of  the  covenant;  that 
afterwards  the  defendant  paid  to  S. 
and  H.  the  sum  of  £125  in  further 
part  performance  of  the  said  cove- 
nant, by  means  whereof  S.  and  H., 
as  trustees  on  behalf  of  the  plaintiff 
and  the  other  creditors,  acknowledged 
the  indenture  to  be  subsisting  and 
valid,  and  not  to  have  become  void: — 

Held,  on  demurrer  to  the  rejoinder, 
first,  that  the  plea  was  not  bad  for 
omitting  to  state  that  the  debt  sued 
for  was  mentioned  in  the  schedule  to 
the  indenture,  since,  as  the  plea  e:^ 
eused  pro/ert  of  the  indenture,  and 
did  not  set  it  out  on  oyer,  it  was  not 
to  be  taken  as  part  of  the  plea. 

Secondly,  that  the  breach  in  the 
replication  was  not  bad,  on  general 
demurrer,  in  omitting  to  state  that  a 
reasonable  time  for  effecting  the  po- 
licy of  assurance  had  elapsed  before 
the  commencement  of  the  suit. 

Thirdly,  that,  by  the  defendant's 
neglect  to  keep  alive  the  policy  for 
£1500,  the  indenture  was  not  abso- 
lutely void  as  to  all  the  parties  to  it, 
but  merely  void  as  to  the  plaintiff 
and  others  if  they  should  elect  to 
make  it  so. 

Semble,  that  the  plaintiff  could  not 
so  elect  after  taking  a  benefit  under  it. 

But  admitting  that  the  breach,  by 
the  defendant's  neglect  to  insure  forth- 
with, could  not  be  insisted  on  by  the 
plaintiff  as  avoiding  the  release,  held, 
that  it  was  still  competent  to  the 
plaintiff  to  insist  on  the  subsequent 
neglect  to  insure  as  another  gronnd 
of  avoidance;    that  the  replication 
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contained  a  breacb,  not  merely  for 
not  effecting  the  policy  forthwith,  but 
for  not  insuring  at  all  according  to 
the  indenture;  and  that  the  rejoinder, 
though  it  contained  a  good  answer  to 
the  first  part,  did  not  contain  any  an- 
swer to  the  last,  because  the  accept- 
ance by  the  trustees  of  a  policy,  not 
made  according  to  the  trust-deed, 
did  not  bind  the  plaintiff. 

Held  also,  that  no  act  or  intimation 
of  election  on  the  part  of  the  plaintiff 
to  avoid  the  deed  was  necessary  before 
bringing  the  action. 

A  party  may  avail  himself  of  ad- 
missions or  statements  of  particular 
facts  in  the  pleadings  of  the  opposite 
party,  and  one  pleading  may  be  cured 
by  admissions  in  another,  although 
the  latter  may  have  been  demurred 
to.     Hyde  t.  WaitSy  254 

COPYHOLD. 
See  Evidence. 

Seizure  quousque  —  Appointment  of 
Attorney  for  Feme  Covert  Claimant 
— Description  of  Lands. 
The  lord  of  a  manor,  having  a 
right  to  seize  copyhold  lands  quous- 
que, pro  defectu  tenentis,  brought 
ejectment  against  the  defendant,  a 
feme  covert  claiming  to  be  entitled  to 
the  lands,  in  order  to  enforce  pay- 
ment of  certain  fines  claimed  in  re- 
spect thereof.  There  was  no  evidence 
of  the  defendant's  title;  but  it  was 
shewn  that  there  was  an  entry  in  the 
court  rolls,  that  the  defendant  had 
appeared  at  a  court  holden  for  the 
manor,  by  her  attorney,  and  had 
claimed  to  be  admitted  to  the  lands 
on  the  death  of  the  former  tenant; 
and  had  been  admitted  accordingly. 
The  lands  consisted  of  three  tene- 
ments, which,  in  former  admittances, 
had  been  described,  one  of  them  as 
containing  14f  acres,  the  others  with- 
out any  admeasurement.  In  the  entry 
of  the  defendant's  admittance,   the 

VOL.    XIT. 


description  was  the  same,  and  in  ad- 
dition, the  whole  were  stated  to  con- 
tain 148  acres.  Three  several  fines 
were  then  assessed  on  the  premises. 
It  was  objected,  that  the  plaintiff  was 
not  entitled  to  recover,  on  the  grounds, 
first,  that  there  was  no  evidence  of 
the  appointment  of  an  attorney  by  the 
defendant  or  by  the  lord  for  her, 
under  11  Geo.  4  &  1  Will.  4,  c.  65, 
ss.  4  &  5,  and  that  therefore  the  ad- 
mittance and  assessment  of  the  fine 
were  void;  and  secondly,  that  the 
variation  in  the  description  of  the 
lands  vitiated  the  proceedings. 

Heldj  that,  there  being  no  answer 
to  the  lord's  title  to  seize  quousque, 
except  the  supposed  acknowledgment 
on  the  court  roll  of  the  defendant's 
title,  that  acknowledgment  must  be 
taken  altogether,  and  was,  therefore, 
evidence  that  the  attorney  was  duly 
appointed  for  the  purpose,  and  claim- 
ed to  be  admitted  to  the  three  tene- 
ments as  described  in  the  admittance; 
or  if  it  were  said  that  the  lord's  right 
of  entry  was  defeated  by  the  actual 
admittance  of  the  defendant,  such 
admittance  must  be  taken  altogether 
to  be  such  as  would  give  her  a  legal 
title,  and  therefore  no  objection  could 
be  taken  to  the  want  of  the  due  ap- 
pointment of  the  attorney,  or  to  the 
description  of  the  tenements. 

Where  a  fine  arbitrary  is  imposed, 
it  is  due  to  the  lord  of  common  right, 
and  it  is  for  the  tenant  to  shew  that 
it  was  unreasonable. 

Although  the  lord  of  a  manor  pro- 
ceeds in  the  first  instance  on  his  right 
to  enter  and  seize  quousque  pro  defectu 
tenentis,  if  that  be  answered,  he  may 
nevertheless  recover  on  a  right  of  en- 
try and  seizure  quousque  the  fine  is 
satisfied. 

The  right  of  entry  quousque  is  not 
affected  by  the  9th  section  of  the  stat. 
11  Geo.  4  &  1  Will.  4,  c.  65.  Doed. 
Twining  v.  Muscoit,  832 
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COPYRIGHT  ACT. 

By  the  stat.  5  &  6  Vict.  c.  45,  for 
amending  the  law  of  copyright,  it  is 
enacted,  by  s.  1 1,  that  an  entry  may 
be  made  in  a  book,  to  be  kept  at  the 
Stationers'  Hall,  of  the  proprietor- 
ship of  the  copyright  of  books ;  and 
that  a  copy  of  such  entry  shall  be 
receiyed  in  evidence  in  all  courts,  and 
shall  be  prima  facie  proof  of  the  pro- 
prietorship of  copyright.  By  s.  14 
it  is  enacted,  that  any  person  who 
shall  deem  himself  aggrieved  by  any 
such  entry  may  apply  to  the  Court  or 
a  judge  for  an  order  that  such  entry 
may  be  expunged  or  varied.  The 
plaintiff,  whose  proprietorship  in  the 
copyright  of  an  opera  called  Fra 
Diavolo  had  been  in  litigation  in 
equity  before  the  passing  of  the  act, 
afterwards  made  the  entry  at  Sta- 
tioners' Hall,  and  immediately  com- 
menced an  action  against  the  defend- 
ant for  an  invasion  of  his  copyright. 
The  defendant  did  not  set  up  any 
conflicting  claim  to  the  proprietor- 
ship:— Held,  on  an  application  to 
expunge  the  entry,  that  the  defend- 
ant, dthough  himself  claiming  no 
title  in  the  copyright,  was  a  person 
"aggrieved"  within  the  meaning  of 
the  act;  and  the  rule  was  discharged, 
only  on  the  plaintiffs  undertaking  not 
to  use  the  entry  as  evidence  on  the 
trial. 

Semble,  that  where  an  entry  is 
once  expunged  from  the  books,  it 
cannot  be  again  inserted. 

The  defendant  was  allowed  to  plead, 
that  the  plaintiff  was  not  the  proprie- 
tor of  the  copyright  at  the  time  of 
committing  the  grievances,  and  also 
that  he  was  not  the  proprietor  when 
the  book  was  printed.  Chappell  v. 
Purday,  303 

COSTS, 
(1).  Security  for. 
In  an  action  by  husband  and  wife 


for  a  personal  injury  to  the  wife,  if 
the  husband  be  resident  abroad,  he 
must  give  security  for  costs,  although 
the  wife  be  resident  in  England. 

An  allegation,  in  an  affidavit  to 
obtain  security  for  costs,  that  the 
plaintiff  is  residing  abroad,  is  prima 
facie  a  sufficient  statement  that  he  is 
not  abroad  for  a  mere  temporary  pur- 
pose.    Hanmer  v.  Mangles^         313 

(2).  0/ Briefs,  ^c. 

1 .  The  Master  is  not  hound,  in  the 
taxation  of  costs  of  briefs,  or  short- 
hand writers*  notes  accompanying 
them,  by  the  certificate  of  counsel 
that  they  were  necessary,  but  is  to 
exercise  his  own  discretion  in  the 
matter,  taking  the  certificate  into 
consideration  together  with  the  other 
facts.     May  v.  Tarn,  730 

2.  There  is  no  general  rule,  that 
the  Master,  on  taxation  of  costs, 
shall  allow  the  costs  of  two  briefs 
only,  except  where  a  certain  number 
of  witnesses  were  examined;  it  is  a 
matter  for  his  discretion  on  all  the 
circumstances  of  the  case.  Sharp  v. 
AMy,  732 

3.  The  plaintiff  declared  in  debt  for 
goods  sold,  &c.,  claiming  70/.  9«.  bd., 
giving  credit  to  the  defendant  for  pay- 
ment of  38/.  10«.  8^.,  part  thereof, 
and  alleging  non-payment  of  the  re- 
sidue, 31/.  18«.  9c/.;  and  delivered 
with  the  declaration  particulars  claim- 
ing 31/.  \%8.  9d.  generally  as  a  ba- 
lance. Further  particulars  were  sub- 
sequently delivered  under  a  Judge's 
order,  shewing  items  of  claim  amount- 
ing to  70/.  9s,  5d,,  with  a  general 
credit  at  the  foot  of  "cash  on  ac- 
count, 38/.  lOs.  8d:'  The  defendant 
pleaded  never  indebted ;  issue  was 
joined,  and  notice  of  trial  given  for 
the  sittings  in  terra,  at  which,  from 
press  of  business,  the  cause  was  made 
a  remanet.  Before  the  next  sittings, 
the   plaintiff  obtained  an  order  to 


COSTS, 
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amend  the  declaration  and  particulars 
on  payment  of  costs,  the  defendant 
pleading  de  novo,  and  thereupon  with- 
drew the  record,  and  delivered  an 
amended  declaration  and  particulars, 
claiming  3R  18tf.  dd.,  and  giving  no 
credit.  The  defendant  pleaded  pay- 
ment into  court  of  29/.  Ss.  9d,,  and 
never  indebted  as  to  the  residue:  and 
the  plaintiff  took  out  the  money  paid 
into  court  in  satisfaction  of  the  causes 
of  action: — Held^  that,  under  these 
drcnmstances,  the  plaintiff  was  not 
entitled,  on  taxation,  to  the  costs  of 
briefs,  fees,  witnesses,  or  attendance 
in  court  for  the  trial,  but  only  to  the 
costs  incurred  by  him  up  to  thejoinder 
of  issue.     Wilton  v.  Snook,  805 

(3).  Of  abortive  Trial. 

Where,  on  the  trial  of  a  cause,  the 
jury  were  unable  to  agree,  and  were 
in  consequence  discharged  by  the 
Judge  without  having  given  a  verdict, 
and  the  associate  indorsed  the  record 
as  a  remanet;  and  the  cause  being 
tried  again,  the  plaintiff  had  a  ver- 
dict:— Heldy  that  he  was  not  enti- 
tled to  the  costs  of  the  first  trial. 
Brown  v.  Clarke,  25 

(4).  Certificate  under  3^4  Vict, 
c.  24. 

Tn  trespass  for  breaking  and  en- 
tering the  plaintiff*s  house,  and  seiz- 
ing and  taking  away  his  goods,  the 
evidence  was,  that  the  defendant 
'Went  to  the  house  to  take,  under  the 
process  of  a  county  court,  certain 
goods  supposed  to  be  there;  that, 
being  refused  admittance,  he  broke 
open  the  outer  door  with  an  axe,  after 
a  warning  not  to  do  so,  entered  the 
house,  and  took  away  certain  goods 
of  the  plaintiff: — Held,  that  this  was 
a  case  in  which  the  Judge  had  power, 
under  the  stat.  3  &  4  Vict.  c.  24,  s. 
2,  to  certify  that  the  trespass  was 
"  wilful  and  malicious,**  so  as  to  give 
the  plaintiff  his  full  costs,  the  da- 


mages found  by  the  jury  being  under 
40«.     Shenain  v.  Swindall,  783 

(5).  On  Judgment  on  nul  tiel  Record. 

The  plaintiff  having  brought  an 
action  of  debt  in  this  court^  on  a 
judgment  recovered  in  an  inferior 
court,  instead  of  removing  it  to  the 
superior  court  and  issuing  execution, 
the  defendant  pleaded  nul  tiel  record. 
The  plaintiff  produced  the  record,  and 
applied  for  his  costs  under  43  Geo.  3, 
c.  46,  s.  4,  but  the  Court  refused  the 
application,  notwithstanding  the  de- 
fendant had  pleaded  a  false  plea. 
Hanmery.  White,  519 

COURT  OF  REQUESTS  ACTS. 
See  Statute. 

1.  The  Isle  of  Wight  Court  of 
Requests  Act,  46  Geo.  3,  c.  ^^,  em- 
powered the  commissioners  to  deter- 
mine all  disputes  between  party  and 
party,  for  any  sum  not  exceeding  £5, 
in  all  actions  of  debt,  &c.  :  a  subse- 
quent clause  provided,  that  the  act 
should  not  extend  to  enable  them  to 
decide  on  any  debt  where  the  title  to 
lands,  &c.  should  come  into  question, 
or  which  should  arise  by  reason  of 
any  cause  concerning  testament  or 
matrimony,  &c.  The  act  enabled 
plaintiffs  to  sue  in  that  Court,  for 
debts  under  £5,  any  person  inhabiting, 
residing,  or  being  within  the  Isle  of 
Wight ;  and  it  was  enacted,  that  if 
any  action  for  any  debt  recoverable 
by  virtue  of  the  act  in  the  Court  of 
Requests  should  be  commenced  in  any 
other  Court,  &c.,  the  plaintiff  should 
not,  by  reason  of  a  verdict  for  him  or 
otherwise,  be  entitled  to  any  costs. 

On  a  motion  to  enter  a  suggestion 
to  deprive  the  plaiutiff  of  costs  under 
this  act,  in  an  action  of  debt,  in  which 
the  defendant  had  let  judgment  go  by 
default : — Held,  first,  that  the  act 
applied  to  such  a  case,  and  was  not 
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confined  to  cases  where  there  had 
heen  a  trial  and  verdict;  secondly, 
that  the  application  was  not  too  late 
after  final  judgment ;  thirdly,  that  it 
was  not  necessary,  in  the  affidavit  in 
support  of  the  motion,  to  state  that 
the  defendant  resided  within  the  ju- 
risdiction of  the  Court  of  Requests, 
and  was  liahle  to  be  summoned  to  that 
Court  for  the  debt,  but  that  it  was 
sufficient  to  state  that  he  resided  in 
the  Isle  of  Wight  at  the  time  when 
the  writ  of  summons  was  sued  out  in 
the  action ;  and  lastly,  that  it  was 
not  necessary  to  shew  in  the  first 
instance,  that  it  was  not  such  an 
action  of  debt  as  was  excluded  by  the 
act  from  the  commissioners'  jurisdic- 
tion. Burbidge  v.  Marvin^  8 
2.  The  Bradford  Court  of  Requests 
Act,  9  Geo.  3,  c.  19,  enacted,  that, 
if  in  any  action  against  any  person  for 
anything  done  in  pursuance  of  the 
act,  the  plaintiff  should  become  non- 
suit, or  discontinue,  or  if,  on  a  verdict 
or  demurrer,  judgment  should  be  given 
against  him,  he  should  pay  treblecosts. 
A  subsequent  act,  (47  Geo.  3,  c.  39)» 
whereby  the  jurisdiction  of  the  Court 
was  enlarged,  and  the  provisions  of 
the  former  act  were  incorporated,  un- 
less where  otherwise  provided,  enacted, 
that,  if  any  action  should  be  brought 
against  any  person  for  any  thing  done 
in  pursuance  of  the  former  act,  or  of 
that  act,  without  fourteen  days*  no- 
tice of  action,  or  more  than  six 
months  after  the  fact  committed,  or 
elsewhere  than  in  the  county  of  Wilts, 
&c.,  the  jury  should  find  for  the  de- 
fendant ;  and  that  upon  such  verdict, 
or  if  the  plaintiff  should  become  non- 
suit, or  discontinue  the  action  after 
appearance,  or  judgment  should  be 
given  on  demurrer  for  the  defendant, 
the  defendant  should  recover  coats: — 
Heidi  that  the  words  '^  such  verdict," 
in  this  clause,  meant  a  verdict  for  the 
defendant  generally,  and  not  a  verdict 
for  the  defendant  for  defect  of  the 


matters  of  form  therein  mentioned  ; 
that,  therefore,  the  corresponding 
clause  of  the  3  Greo.  3,  c.  19,  was 
repealed  thereby,  and  the  defendant, 
on  a  verdict  for  him  upon  the  merits, 
was  entitled  to  recover  single  costs 
only.     Snelgrove  v.  Smart,  135 

3.  The  sum  recovered  by  verdict, 
and  not  the  amount  claimed  by  the 
plaintiff  to  be  due  to  him,  is  to  be 
considered  as  the  debt  for  which  the 
action  was  brought,  within  the  mean- 
ing of  the  Sandwich  Court  of  Bequests 
Act,  47  Geo.  3,  c.  35.  Fairhirau  t. 
Fettit,  453 

COURT  ROLL. 
See  Evidence. 

COVENANT. 

See  Composition  Deed. 

Executor  and  Administra- 
tor, (3). 

(1).  Const rueti&H  of. 

In  an  action  on  a  covenant  to  keep 
demised  premises  in  tenantable  order 
and  repair,  and  at  the  end  of  the  term 
to  deliver  them  up  in  such  tenantable 
repair,  the  breach  assigned  was,  that 
the  defendant  did  not  nor  would  suffi- 
ciently repair  and  keep  the  said  mes- 
suages &c.  in  tenantable  order  and 
repair,  nor  deliver  them  up  in  such 
tenantable  repair  at  the  end  of  the 
terra,  hut,  on  the  contrary  thereof^ 
suffered  and  permitted  the  premises 
to  be  and  continue,  and  the  same 
were  ruinous  and  in  decay,  for  want 
of  needful  and  necessary  reparations, 
&c.,  and  the  defendant,  at  the  end  of 
the  term,  left  them  so  out  of  repair  : 
— Held,  that,  under  this  breach,  the 
lessor  could  not  recover  for  voluntary 
waste,  as  by  removing  windows  &c. 
Edge  v.  Pemberton,  187 

(2).  When  joint  or  several. 
Special  case. — The  declaration,  in 
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covenant,  stated,  that  the  defendant 
and  others  having  formed  a  scheme 
for  erecting,  bj  subscription,  a  corn- 
market  at  Newcastle-upon-Tyne,  exe- 
cuted a  deed-poll,  wherebj  they  did, 
for  themselves  severally  and  respec- 
tively, covenant,  promise,  and  agree 
io  and  with  each  other  to  advance  and 
pay  the  several  sums  of  money  sub- 
scribed and  placed  opposite  their  re- 
spective names,  for  erecting  the  corn- 
market,  subject  to  such  alterations  as 
should  be  thought  convenient  by  the 
general  committee  appointed  by  the 
subscribers,  within  four  years,  and 
also  to  make  such  payments  in  respect 
of  the  said  shares  as  should  be  deemed 
expedient  by  such  committee ;  and 
the  said  subscribers  and  the  defendant 
did,  for  themselves  severally  and  re- 
spectively, and  for  their  respective 
executors  and  administrators,  seve- 
rally promise  and  agree  with  the  plain" 
tiffiy  in  case  of  the  default  of  such 
committee  to  require  such  payments 
within  four  years,  then  to  make  such 
payments  unto  such  persons  and  in 
such  proportions  as  should  be  required 
by  the  plaintiffs.  It  then  averred  that 
the  plaintiffs  did  not  subscribe  any 
sum  of  money,  but  became  parties  to 
the  deed,  in  order  that,  in  case  of  the 
default  of  the  committee  to  require 
such  payments  within  (bur  years,  they 
might  receive  or  appoint  such  pay- 
ments from  the  subscribers,  on  behalf 
of  the  mayor,  &c. ;  that  the  defendant 
subscribed  to  the  deed  for  the  sum  of 
£500  ;  that  the  committee  made  de- 
fault iu  requiring  the  shareholders 
and  the  defendant  to  make  any  pay- 
ment within  four  years  :  wherefore 
the  plaintiffs,  after  the  said  four  years, 
required  the  defendant  to  pay  £150 
in  respect  of  his  shares.  Breach,  the 
non-payment  thereof.  The  Court 
were  to  be  at  Kberty  to  refer  to  the 
deed-poll ;  and  on  reference  to  it,  it 
appeared  that  the  covenant  was  by 
the  subscribers  io  and  with  each  other, 


and  to  and  with  the plaintiffa  i-^Held, 
that  this  was  primd  facie  a  joint  cove- 
nant with  the  subscribers  and  the 
plaintiffs,  and  not  a  several  covenant 
with  the  plaintiffs  alone ;  secondly, 
that  it  did  not  appear  from  the  deed 
that  the  plaintiffs  had  a  separate  in- 
terest, and  that  the  subscribers  and 
the    plaintiffs   ought   to   have    sued 


Where  the  words  of  a  covenant  are 
expressly  joint,  it  will  be  so  construed, 
although  the  interest  may  be  several, 
and  vice  versft  ;  but  where  the  words 
are  ambiguous  in  this  respect,  they 
may  be  construed  to  be  joint  or  seve- 
ral, according  to  the  interest.  Sorshie 
V.  Park.  146 

(3).  When  it  runs  with  Land, 

A  declaration  in  covenant  stated, 
that  A.,  and  B.  his  wife,  were  seised 
in  fee  of  an  undivided  moiety  of  cer- 
tain premises  in  right  of  the  wife,  and 
C.  was  seised  of  the  other  moiet}' ; 
that  A.  and  B.,  and  C.  demised  the 
premises  for  twenty-one  years  to  D., 
who  covenanted  with  A.  and  C.  to 
repair  ;  that  C.  afterwards  became 
seised  in  fee  of  the  reversion  of  all  the 
premises,  and  devised  them  to  the 
plaintiffs  and  A.  in  fee ;  that  A.  died, 
and  the  plaintiffs  survived  him  ;  and 
that  before  the  death  of  A.,  dl  the 
estate  of  D.  in  the  premises  came  to 
the  defendant  by  assignment ;  and 
assigned  as  a  breach,  that  the  defend- 
ant would  not,  after  the  assignment 
and  daring  the  demise,  and  while  the 
plaintiffs  and  A.  were  seised  of  the 
reversion,  and  before  the  death  of  A., 
repair  the  demised  premises. 

Semble,  that  the  covenant  sued  up- 
on, being  made  with  A.  and  C.  only, 
was  not  a  covenant  nmning  with  the 
land,  on  which  the  assignee  of  the 
reversion  could  sue  ;  at  least  without 
an  averment  that  the  breach  was  com- 
mitted in  the  lifetime  of  A.'s  wife. 
Wootton  V.  Stefi^enoni,  129 
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(4).  For  Payment  of  Taxes  ^c. 
by  Leuee, 

Bj  a  local  act,  the  commisslonen 
appointed  thereby  were  authorized  to 
pave  and  flag  footways,  and  the  costs 
thereof  were  to  be  paid  by  the  tenants 
or  occapiers  of  the  houses  next  adjoin- 
ing ;  in  default  whereof,  they  were  to 
be  recovered  by  distress.  Another 
clause  empowered  the  tenant  to  deduct 
the  costs  so  paid  by  him  out  of  his 
rent  : — Held,  that  this  charge  was 
within  the  terms  of  a  covenant  in  a 
lease  subsequently  made,  whereby  the 
tenant  covenanted  to  pay  all  taxes, 
rates,  duties,  levies,  assessments,  and 
payments  whatever,  which  were  or 
during  the  term  might  be  rated,  levied, 
assessed,  or  imposed  on  the  premises. 
Payne  v.  Bumdge,  727 

,       CUSTOMS  ACTS. 
( 1 ).  LiMlity  of  Importer  for  Duties, 

The  importer  of  goods  from  a  fo- 
reign country  is  liable,  on  the  importa- 
tion, to  the  duties  of  customs  payable 
thereon  ;  and  this  liability  is  not 
affected  by  the  Warehousing  Act,  3 
&  4  Will.  4,  c.  57,  the  effect  of  which 
is  only  to  give  the  merchant,  in  the 
case  of  goods  warehoused  under  it, 
time  for  payment  of  the  duties  until 
the  goods  are  entered  for  home  con- 
sumption. 

Aiid  if  the  merchant  have  obtained 
the  goods  from  a  bonded  warehouse 
without  making  any  entry  for  home 
consumption,  and  without  the  duties 
having  been  paid,  he  is  liable  to  an 
information  of  debt  for  the  duties,  and 
It  is  no  answer  to  it  that  a  custom- 
house agent,  employed  by  him  to 
make  the  entry  and  pay  the  duties, 
misappropriated  the  money  and  frau- 
dulently obtained  the  goods.  Attor- 
ney-General V.  Jnsted,  520 


(2).  Capias  under,  before  InformaHom 
filed. 

A  defendant  arrested  by  a  capias, 
under  the  sUt.  .3  &  4  Will.  4,  c.  53, 
s.  95,  for  an  offence  against  the  cus- 
toms acts,  is  not  entitled  to  be  dis- 
charged out  of  custody  on  the  ground 
that  no  information  was  filed  before 
the  issuing  of  the  capias.  Attorney- 
General  V.  Reilly,  217 

DETINUE. 

Pleadings  in. 

In  detinue,  the  defendant  cannot, 
under  the  pleas  of  non  detinet  and  not 
possessed,  shew  that  he  had  a  common 
interest  with  the  plaintiff  in  the  pro- 
perty sought  to  be  recovered,  e.  g., 
that  he  was  tenant  in  common ;  such 
defence  ought  to  be  specially  pleaded. 
Mason  v.  Famell,  674 

DEVISE. 

(I).  Contingent  Remainder. 

A  testator,  seised  in  fee  of  certain 
freehold  estates,  devised  them  to  trus- 
tees, to  the  use  of  his  grand-daughter, 
M.  H.  J.,  for  life,  <<and  from  and  after 
her  decease,  to  the  use  of  all  and  every 
the  child  or  children  of  her  the  said 
M.  H.  J.  who  shall  attain  the  aye  of 
twenty-one  years,"  to  hold  as  tenants 
in  common,  and  not  as  joint  tenants, 
and  to  their  several  and  respective 
heirs,  &c.  ''And  for  want  of  any  snch 
issue,"  he  directed  that  his  trustees 
should  stand  possessed  thereof,  in 
trust,  as  to  one  moietv,  to  permit  A. 
J.,  the  wife  of  his  grandson  T.  R,  B.  J., 
to  receive  the  rents  and  profits  during 
her  life  for  the  maintenance  and  edu- 
cation of  all  and  every  the  child  or 
children  of  his  said  grandson  T.  R.  B. 
J.,  lawfully  begotten,  who  shall  attain 
the  aye  of  twenty-one  years,  to  hold 
as  tenants  in  common,  and  not  as  joint 
tenants,  and  to  their  several  and  re- 


DEVISE. 


EJECTMENT. 


885 


^ective  heirs,  &c.  And  as  to  the 
other  moiety,  to  stand  possessed  there- 
of to  the  use  of  S.  R.  for  life,  and 
from  and  after  her  decease,  to  the  use 
of  all  and  every  the  child  or  children 
of  the  said  S.  R.,  lawfully  begotten, 
who  should  attain  the  age  of  twenty- 
one  years,  to  hold  as  tenants  in  com- 
mon in  fee. 

The  testator  died  in  1824,  leaving 
him  surviving  his  grand-daughter,  the 
said  M.  H.  J.,  the  said  A.  J.,  the 
wife  of  the  said  T.  R.  B.  J.,  who  had 
four  children,  and  the  said  S.  R*,  who 
had  seven  children.  M.  H.  J.  married 
in  1825,  and  died  in  1833,  leaving 
three  children,  who  were  infants  at 
the  time  of  her  death.  Some  of  the 
children  of  A.  J.  and  S.  R.  attained 
the  age  of  twenty-one. 

Heid,  that  M.  H.  J.  was  tenant  for 
life,  with  a  contingent  remainder  in 
fee  to  such  of  her  children  as  should 
attain  twenty-one ;  and  as  no  child 
had  attained  twenty-one  when  the 
particular  estate  determined  by  her 
death,  the  remainder  was  necessarily 
devested,  and  the  children  took  no 
interest  in  the  estate  devised. 

Held,  also,  that  the  limitations  over 
were  devested  by  the  same  event,  and 
that  the  estate  vested  in  the  heir-at- 
law.     Feeting  v.  AUen^  279 

(2).  To  Widow  during  Minority  of 
Children. 

Covenant. — The  declaration  stated, 
that  A.  H.,  in  her  lifetime,  demised 
a  certain  messuage  and  land  to  the 
defendant,  for  eleven  years ;  that  the 
defendant  covenanted  with  the  said 
A.  H.,  her  executors,  administrators, 
and  assigns,  to  pay  the  rent;  that 
the  said  A.  H.,  being  possessed  of  the 
reversion,  died,  after  making  her  will ; 
and  that  the  plaintiffs,  as  her  admi- 
nistratrixes with  the  will  annexed,  be- 
came possessed  of  the  said  reversion. 
Breach,   non-payment  of   the  rent. 


The  defendant  traversed  specially,  that 
the  plaintiffs  were  possessed  of  the 
said  reversion.  At  the  trial,  it  ap- 
peared that  S.  H.,  the  husband  of  A. 
H.,  after  devising  his  estates  to  his 
two  sons,  at  that  time  minors,  in  fee, 
devised  as  follows :  "  And  it  is  my 
will  and  pleasure,  that  my  said  wife 
shall  have  the  use  and  occupation,  or 
annual  increase,  at  her  pleasure,  of  all 
that  my  said  farm,  &c.  during  the 
minority  of  my  said  sons,  she  keeping 
the  premises  in  repair,  and  paying  all 
interest,  monies,  outgoings,  &c.  I 
also  give  and  bequeath  the  use  and 
occupation  of  all  my  farming  stock, 
&c.,  unto  my  said  wife,  her  executors 
and  administrators,  until  my  son  J. 
S.  H.  shall  attain  twenty-one  years, 
she  paying  thereout  unto  my  said  five 
daughters  £500  apiece."  S.  H.  having 
died,  his  widow,  in  the  year  1835, 
made  a  lease  to  the  defendant  for  ele- 
ven years,  reserving  rent  payable  to 
herself,  "her  heirs,  executors,  ad- 
ministrators, or  assigns,"  and  died  in 
1841.  The  action  was  brought  by 
the  plaintiffs,  as  administratrixes  of 
A.H.  during  the  minority  of  the  sons, 
for  the  rent  of  the  premises  : — Held, 
that  the  wife  took  an  estate,  not  for 
her  life,  but  during  the  minority  of 
the  sons,  and  therefore  that  the  plain- 
tiffs were  entitled  to  recover. 

Held,  also,  that  there  was  no  vari- 
ance between  the  lease  and  the  state- 
ment of  it  in  the  declaration,  the  lease 
being  set  out  according  to  its  legal 
effect,  and  the  word  "heirs"  being 
snpei^uous.  Whittomey.Lamb^    813 

EJECTMENT. 

Iniitling  Declaration, 

1.  The  Court  granted  a  rule  nisi 
for  judgment  against  the  casual  ejec- 
tor, where  the  declaration  was  intitled 
in  December,  as  of  Michaelmas  Term 
in  the  eighth  (instead  of  seventh)  year 
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of  the  reign  of  the  Queen,  and  the 
notice  was  without  date,  to  appear  in 
next  Hilary  Term.  Doe  d.  Saunders 
V,  Roe^  556 

2.  Where  a  declaration  in  ejectment 
was  intitled  in  the  C.  P.,  but  the 
notice  was  to  appear  in  this  court, 
the  Court  declined,  on  the  objection 
being  taken,  to  make  absolute  a  rule 
for  judgment  against  the  casual  ejec- 
tor, but  ordered  the  defendant  to  en- 
ter an  appearance.  Doe  d.  Knowles 
V.  Roe,  569 

EVIDENCE. 

See  Carrier. 

Tithe  Commutation  Act,  (2). 
"Witness, 

Unstamped  Copy  of  Court  Roll, 

An  examined  copy  of  court  rolls  is 
admissible  in  evideuce  to  prove  a  sur- 
render of  copyhold  lands,  without 
being  stamped,  the  provision  in  the 
Stamp  Act,  55  Geo.  3,  c.  184,  as  to 
copies  of  court  rolls,  applying  only  to 
such  copies  as  are  given  out  and 
signed  by  the  steward.  Doe  d.  Bur- 
rows  V.  Freeman,  844 

EXECUTION. 

(1).  Fieri  Facias, 

1.  Notice  by  Plaintiff  not  to  execute. 
Effect  of. 

In  an  action  against  the  sheriff  for 
nbt  levying,  and  for  a  false  return  of 
nulla  bona,  it  appeared  that  a  writ  of 
fi.  fa.  was  issued  by  the  plaintiff  against 
the  goods  of  W.,  and  was  delivered  to 
the  sheriff  on  the  7th  of  June,  with  a 
direction  to  issue  the  warrant  imme- 
diately, and  the  seizure  took  place  the 
day  after.  Previously,  (on  the  1st  of 
June),  B.  had  deUvered  a  writ  of  ^. 
fa.  against  W.  to  the  sheriff,  with  di- 
rections to  execute  it,  at  the  same 
time  suggesting  that  the  next  room- 
ing would  be  the  best  time  for  the 


purpose,  but  he  did  not  order  the 
sheriff  to  restrain  the  execution  un- 
til that  time.  Subsequently,  (W. 
having  offered  him  £50  to  stay  the 
execntion),  B.  verbally  desired  the 
sheriff,  and  on  the  2nd  of  June  gave 
him  written  notice,  not  to  execute  the 
writ  until  further  orders.  The  £50 
not  being  paid,  B.  requested  the  sheriff 
to  proceed,  and  the  bailiff  accordingly 
entered,  but  found  the  plaintiff's  bai- 
liff in  possession.  The  sheriff  then 
sold  the  goods,  paid  the  money  to  B., 
and  returned  nulla  bona  to  the  plain- 
tiff's writ.  The  jury  found  that  B.'s 
writ  was  in  the  first  instance  intended 
to  be  executed: — Held,  that  the  no- 
tice by  B.  not  to  execute  the  writ 
until  further  order  was  equivalent  to 
a  withdrawal  of  his  writ,  which  could 
not  be  considered  as  in  the  hands  of 
the  sheriff  to  be  executed,  within  the 
meaning  of  29  Car.  2,  c.  3,  s.  16, 
until  the  order  to  proceed;  and  there- 
fore that  the  plaintiff  was  entitled  to 
a  verdict  for  the  amount  levied.  Hunt 
V.  Hooper,  664 

2.  Form  of  Return  of  Fieri  FecL 

A  return  to  a  ^.  fa.,  that  the  sheriff 
'*  has  caused  to  be  seized  divers  goods 
of  the  said  J.  G.,  the  value  whereof  is 
to  him  unknown,  which  remain  in  his 
hands  for  want  of  buyers,"  is  irregu- 
lar: some  value  must  be  stated.  Bar- 
ton V.  Gill,  315 

(2).  Ca.  Sa. 

Authority  of  Plaintiff  to  counter- 
mand— Pleading. 

Trespass  for  false  imprisonment- 
Plea,  justifying  the  trespass  under  a 
writ  of  ca.  sa.,  directed  to  the  defend- 
ant as  sheriff,  and  sued  out  by  one  F. 
on  a  judgment  in  the  Queen's  Bench. 
RepUcation,  that  before  the  writ  was 
delivered  or  executed,  F.  released  the 
debt,  **  and  gave  notice  to  the  defend- 
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ant  of  the  release,  and  thereby  then 
discharged  and  forbad  the  defendant 
from  executing  the  said  writ."  Re- 
joinder, that  T.«  an  attorney  of  the 
Court  of  Queen's  Bench,  was  retained 
by  F.  to  prosecute  an  action  of  debt 
in  the  Court  of  Exchequer  against  the 
now  plaintiff,  upon  the  terms,  that 
when  judgment  should  be  recovered 
therein,  the  said  T.,  as  such  attorney, 
should  have  a  lien  thereon  for  his  fees; 
that  judgment  had  been  recovered 
therein,  and  that,  while  the  fees  were 
unpaid,  and  before  the  making  of  the 
release,  it  was  corruptly  and  fraudu- 
lently agreed  between  the  now  plain- 
tiff and  F.,  for  the  purpose  of  defraud- 
ing T.  of  his  lien,  that  F.  should 
execute  a  release  of  the  judgment,  and 
that,  in  pursuance  of  such  agreement, 
F.  executed  the  release  in  the  replica- 
tion mentioned  ;  that  afterwards,  the 
defendant,  having  notice  of  the  pre- 
mises, did,  at  the  request  of  T.,  as 
such  attorney,  execute  the  writ  in  the 
plea  mentioned,  and  committed  the 
trespass  modo  et  form&  : — Held,  on 
special  demurrer  to  the  rejoinder, 
that  an  attorney's  lien  on  a  judgment 
being  merely  a  claim  to  the  equitable 
interference  of  the  Court  to  have  the 
judgment  held  as  a  security  for  his 
costs,  he  has  no  authority  over  the 
execution  of  a  writ  of  ca.  sa.,  so  as  to 
carry  it  into  effect  against  the  order 
of  the  plaintiff,  even  though  the  plain- 
tiff and  defendant  should  collude  to 
deprive  him  of  his  lien. 

Held,  also,  that,  after  a  direction 
of  the  plaintiff  not  to  execute  a  writ 
of  ca.  sa.,  the  sheriff,  if  he  does  so, 
becomes  a  trespasser  ;  so  also,  if  he 
detain  the  defendant  after  notice  from 
the  plaintiff  that  he  has  released  the 
debt. 

Semble,  that  the  replication  would 
have  been  bad  on  special  demurrer, 
for  not  shewing  unambiguously  that 
the  plaintiff  expressly  directed  the 
sheriff  not  to  execute  the  writ. 


Semble,  also,  that  the  rejoinder 
ought  to  have  averred  that  T.  signed 
the  roll  of  this  court,  in  pursuance  of 
the  sUt.  1  &  2  Vict.  c.  45.  Barker 
V.  Si.  Quintin,  441 


EXECUTOR  AND   ADMINI- 
STRATOR. 

See  Limitations,  Statute  of,  2. 

(1).  Assent  of  Executor  to  Legacy. 

The  assent  of  an  executor  to  a  be- 
quest is  not  a  matter  of  law,  but  a 
question  of  fact  for  the  jury.  Mason 
V.  Famell,  674 

(2).  On  what  Contracts  Executors  may 
sue  jointly. 

Under  a  written  authority  from  two 
of  three  executors  (who  alone  had 
proved  the  will)  C.  received  the  a- 
mount  of  certain  rents  due  from  the 
tenants  of  lands  in  which  the  testator 
had  a  term  of  years,  and  gave  a  receipt 
for  it,  in  the  name  and  on  account 
of  the  two  :  — Held,  that  the  three 
executors  could  not  jointly  sue  C.  for 
the  money,  unless  it  were  found  by 
the  jury  that  the  two  contracted  with 
him  on  account  of  themselves  and  the 
other  executor,  or  generally  on  account 
of  the  estate,  with  a  view  to  the  inter- 
ference of  the  co-executor,  in  case  he 
should  choose  to  take  a  part  in  the 
management  of  it.  Heath  v.  Chilton, 

632 

(3).  Right  of  Action  of  Executor  for 
Breach  of  Covenant  to  repair. 

The  executor  of  a  tenant  for  life 
may  recover  for  the  breach  of  a  cove- 
nant to  repair,  committed  by  the  les- 
see of  the  testator  in  his  lifetime, 
without  averring  a  damage  to  his  per- 
sonal estate.      Eicketts  v.  Weaver, 

718 
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(4).  Title  of  Administrator  to  9ue  on 
Contract  made  before  JdminietrO" 
tion  granted. 

One  E.  P.  having  sent  a  quantity 
of  goods  to  Fernando  Po  for  sale,  died 
intestate;  and  after  his  death  the  de- 
fendants purchased  the  goods  from 
the  agent  of  the  intestate  there,  who 
sold  them  for  the  benefit  of  the  in- 
testate's estate ;  subsequently  to  the 
sale,  the  plaintiff  took  out  letters  of 
administration  to  the  intestate,  and 
now  sued  the  defendants  for  the  price 
of  the  goods: — Held,  that  the  action 
was  maintainable ;  that  the  title  of  an 
administrator,  though  it  does  not 
exist  until  the  grant  of  administra- 
tion, relates  back  to  the  time  of  the 
death  of  the  intestate,  so  as  to  entitle 
the  administrator  to  sue  in  assumpsit 
for  goods  sold  and  delivered;  and 
that,  as  the  act  of  the  agent  was  rati- 
fied by  the  plaintiff  after  he  became 
administrator,  it  was  no  objection  that 
the  intended  principal  was  unknown 
at  the  time  to  the  person  who  intend- 
ed to  be  the  agent.    Foster  v.  Bates, 

226 

FACTORS'  ACT. 

The  plaintiff,  a  manufacturer,  hav- 
ing consigned  goods  to  one  C,  who 
had  acted  as  his  agent,  C,  being  lia- 
ble together  with  the  defendant  on  a 
bill  of  exchange  which  had  become 
due,  obtained  from  the  defendant 
£300  for  the  purpose  of  taking  up 
the  bill,  and  at  the  same  time  depo- 
sited with  the  defendant  the  plain- 
tiffs goods.  The  plaintiff  having 
brought  trover  to  recover  back  the 
goods,  the  Judge  told  the  jury,  that,  if 
they  thought  the  transaction  was  only 
a  circuitous  mode  of  paying  the  bill 
on  which  the  defendant  was  liable,  it 
was  not  within  the  Factors'  Act,  5  & 
6  Vict.  c.  39,  8.  I:— Held,  that  the 
direction  was  right,  and  that  the 
transaction  was  not  protected  by  the 
statute.    Learoyd  v.  Eobinson,     745 


FRAUDS,  STATUTE  OF. 

Part  Acceptance. 

Where  an  order  is  given  for  goods, 
some  of  which  are  ready-made  at  the 
time  of  the  contract,  and  the  rest  are 
to  be  manufiictured  aooording  to  order, 
and  the  goods  which  are  ready-made  are 
afterwards  delivered  and  paid  for,  the 
acceptance  of  them  is  a  part  acceptance 
of  the  whole,  to  satisfy  the  provisions 
of  the  Sutute  of  Frauds,  29  Car.  2, 
c.  3,  s.  17,  and  the  9  Geo.  4,  c.  14, 
s.  7,  as  the  whole  forma  one  entire 
contract.  Scott  v.  The  Eastern  Cwfi- 
ties  Railwixy  Company,  33 

HABEAS  CORPUS. 
See  Prisoner. 

HOLIDAYS. 
jS^ee  Process,  (2). 

HOUSE  OF  CORRECTION. 
See  Sureties  of  the  Peace. 


HUSBAND  AND  WIFE. 
5^^  Costs,  (1). 

WlTNE««>  (1). 

Coverture  of  Plaintiff,  how  pleadable. 

The  coverture  of  the  plaintiff  can- 
not be  pleaded  in  bar  to  an  action  of 
covenant  on  a  deed  made  between  the 
defendant  and  the  plaintiff;  it  is  mat- 
ter for  a  plea  in  abatement  odIj. 
Bendix  v.  JFakeman,  97 

INCLOSURE  ACT. 

Validity  of  Commissioners    Award, 
how  far  presumed. 

An  indosure  act  authorized  the 
commissioners  therein  named  to  di- 
vert or  stop  up  any  old  road,  public 
or  private,  leading  between  or  oter 
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any  of  the  old  indosures  within  the 
district  to  which  the  act  applied ; 
with  a  proviso  that  no  such  road 
should  be  stopped  np  without  the 
coneurrence  and  order  of  tvro  justices 
of  the  peace  for  the  district.  The 
commissioners,  by  their  award,  "in 
pursuance  of  the  powers  and  autho- 
rities Tested  in  them  by  the  said  act, 
and  by  the  concurrence  and  order  of 
&c.  two  of  his  Majesty's  justices  of 
the  peace  acting  m  and  for  &c.," 
stopped  up  a  certain  public  footpath 
in  the  district.  No  order  of  justices 
was  to  be  found  in  the  place  of  depo- 
sit mentioned  in  the  act  for  the  award 
and  other  documents  relating  thereto: 
— Held,  that  the  award  itself,  and 
the  statement  therein  contained,  was 
sufficient  prim&  facie  evidence  that 
the  road  had  been  duly  stopped  up 
by  the  concurrence  and  order  of  two 
justices,  the  subsequent  enjoyment 
not  being  shewn  to  be  inconsistent 
with  the  award.  Manning  v.  The 
Eaatem  Counties  Railway  Company, 

237 

INFORMATION. 
See  Smuggling  Act. 

Information  in  rem~-Jllegation  of 
Time  of  Cause  of  Seizure, 

An  information  in  rem  stated,  that 
certain  officers  of  customs,  after  the 
9th  July,  1842,  (the  date  of  the  pass, 
ing  of  Stat.  5  &  6  Vict.  c.  47),  and 
before  the  2nd  of  November,  1842, 
(the  day  of  filing  the  information),  to 
wit,  on  the  30th  of  August,  1842,  at 
&c.,  did  seize  and  arrest,  to  the  use  of 
her  Majesty,  as  forfeited,  a  large 
quantity  of  foreign  wines,  &c. ;  for 
that,  before  the  said  2nd  day  of  No- 
vember, and  before  the  30M  day  of 
August,  to  wit,  on  the  20th  day  of 
August  one  T.  S.,  at  &c.,  ent?red 
for  exportation  from  Great  Britain  to 


parts  beyond  the  seas  the  said  large 
quantity  of  foreign  wines,  and  then 
and  there  entered  the  same  for  draw- 
back, with  intent  to  obtain  the  amount 
of  the  drawback  payable  and  allowable 
by  law  in  respect  of  goods,  &c.,  of  the 
denomination  under  which  the  said 
wines  were  entered  for  exportation 
and  drawback  ;  and  that  after  the 
said  entry  of  the  said  wines,  and  be- 
fore the  said  2nd  day  of  November, 
and  before  the  30M  day  of  August, 
to  wit,  on  the  day  and  year  last  afore- 
said, the  said  A*  R.  k  R.  C,  being 
the  proper  officers  of  customs  in  that 
behalf,  examined  the  said  wines,  to 
see  if  they  were  of  the  value  by  law 
required  for  the  drawback;  and  the 
said  officers  then  and  there  found,  on 
such  examination,  that  the  said  wines 
were  of  less  value  than  the  amount  of 
the  drawback  payable  and  allowable 
by  law,  contrary  to  the  form  of  the 
statute,  whereby  they  became  and 
were  forfeited. 

At  the  trial,  it  appeared  that  the 
entry  of  the  wines  for  exportation, 
and  the  seizure  by  the  officers,  in  con- 
sequence of  the  entry,  took  place  on 
the  30th  of  August.  On  motion  to 
enter  a  verdict  for  the  defendant  on 
the  ground  of  variance  between  the 
proof  and  the  information  —  Held, 
that  there  was  no  variance,  for  that 
it  was  not  necessarv  to  make  a  direct 
allegation  in  the  inrormation,  that  the 
cause  of  forfeiture  took  place  before 
the  seizure ;  and  that,  if  the  allega- 
tion, that  the  cause  of  seizure  was 
before  the  30^A  of  August,  were  omit- 
ted, the  information  would  be  suffi- 
cient. The  Attorney 'Oeneraly.Clere, 

640 

INSOLVENT  ACT. 

Duty  of  Insolvent  to  insert  Debts  in 
Schedule. 

A  declaration  in  covenant  stated. 
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INSURANCE. 


INTERPLEADER. 


that  the  plaintiff,  having  mortgaged 
certain  laud  of  which  he  was  pos- 
sessed, to  secure  the  payment  of  £100 
and  interest,  sold  the  same  to  the 
defendant,  subject  to  the  mortgage, 
and  to  the  payment  of  the  £100  and 
interest;  that  the  defendant  cove- 
nanted to  pay  the  same,  and  to  keep 
the  plaintiff  harmless  and  indemnified 
from  the  payment  thereof,  and  all 
costs  occasioned  by  the  non-payment 
thereof.  Breach,  that  the  defendant 
had  not  paid  the  £100  and  interest 
to  the  mortgagee.  Plea,  that,  before 
the  plaintiff  was  called  upon  to  pay 
the  £100  and  interest,  the  plaintiff 
petitioned  the  Insolvent  Court  for  his 
discharge,  but  did  not  insert  the  said 
debt  of  £100  in  his  schedule,  and 
that  his  liability  to  pay  the  mortgagee 
arose  solely  in  consequence  of  his 
wrongful  omission  to  insert  the  debt 
in  his  schedule.  A  verdict  having 
^  been  found  for  the  defendant  on  that 
-pleH'-Held,  that  the  plea  was  bad, 
and  that  the  plaintiff  was  entitled  to 
judgment  non  obstante  veredicto. 
Allard  y.  Kimherlcy,  410 


INSURANCE  (LIFE). 
See  Composition  Deed. 

INSURANCE  (MARINE). 

See  Pleading,  III,  (1). 

(1).  Interest  of  Pledgee  in  Policy. 

'Where  the  consignee  of  goods 
pledges  the  bill  of  lading  with  another 
person  as  a  security  for  advances  made 
by  him,  and  upon  an  agreement  that 
the  consignee  shall  effect  an  insur- 
ance on  the  goods  for  the  benefit  of 
the  pledgee,  and  deposit  the  policy 
with  him,  the  pledgee  may  sue  on  the 
policy  in  his  own  name.  Sutherland 
V.  Pratt,  16 


(2).  Conetruetion  of  Rules  of  Insur- 
ance Society* 

The  rules  of  an  insurance  asaociar 
tion  provided,  that,  "should  any 
vessel  entering  the  assodatioa  pro- 
ceed on  an  American  voyage,  her  in- 
surance should  cease"  Another  rule 
was,  that  the  managins;  underwriters 
should  survey  each  ship  insured,  in 
hull  and  materials,  once  a  year,  vrith- 
out  distinction,  and  order  such  stores 
and  repairs  as  they  might  deem  ne- 
cessary, which  stores  must  be  got  and 
repairs  done,  on  due  notice  being 
given,  otherwise  the  ship  should  not 
be  insured.  The  policies  were  all  to 
be  time  policies  for  one  year: — Held, 
that  the  effect  of  not  complying  with 
an  order  of  the  managing  underwriters 
was,  that  the  ship  must  be  considered 
unseaworthy,  and  the  policy  of  insu- 
rance, which  had  be/ore  been  effected 
on  her,  void.    Stewart  v.  Wilson,  1 1 


INTERPLEADER. 
(1).  To  what  Claims  applicable. 

A  party  cannot  obtain  relief  nnder 
the  Interpleader  Act,  1  &  2  Will.  4, 
c.  58,  s.  1,  where  he  has  incurred  a 
personal  liability  to  either  of  the  con- 
tending parties. 

Semble,  a  foreigner,  residing  abroad, 
cannot  be  compelled  to  oome  in  un- 
der the  Interpleader  Act.  Patomi  v. 
Campbell,  277 

(2).  Jurisdiction  of  Judge  at  Cham- 
bers in. 

Where  a  judge  at  chambers  disposes 
summarily  of  an  interpleader  order, 
by  consent  of  the  parties,  under  the 
1  &  2  Will.  4,  c.  58,  and  1  &  2  Vict, 
c.  45,  s.  2,  the  Court  has  no  jurisdic- 
tion to  review  his  decision.  Short- 
ridge  v.  Young,  5 


JOINT-STOCK  BANKING  COMPANY. 
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JOINT-STOCK  BANKING  COM- 
PANY. 

See  Pleading,  II. 
Special  Jury. 
Witness,  (1). 
Appointment  of  Public  Officer — De- 
termination of  Mm  Office  by  Bank- 
ruptcy. 

The  office  of  public  registered  of- 
ficer of  a  banking  co-partnership  not 
being  an  annual  office,  a  person  once 
appointed  to  such  an  office  is  pre- 
sumed to  continue  in  it  until  the  con- 
trary be  shewn ;  and  therefore  a  return 
made  to  the  Stamp  Office,  in  March, 
1841,  Terified  by  affidavit,  stating  a 
person  to  be  a  public  officer  of  the 
company,  was  held  to  be  evidence  of 
his  being  so  in  November,  1842. 

A  copy  of  such  return,  certified  by 
a  commissioner  of  stamps,  under  the 
6th  section  of  7  Geo.  4,  c.  46,  is  evi- 
dence of  the  facts  stated  in  it,  and  it 
is  not  necessary  to  prove  that  the  af- 
fidavit annexed  to  the  return  was 
made  by  the  public  officer. 

A  deed  constituting  a  banking  co- 
partnership contained  a  stipulation, 
that,  if  any  of  the  public  officers 
should  become  bankrupt,  he  should 
be  disqualified,  and  his  office  become 
vacant: — Held,  that  the  true  con- 
struction of  the  clause  was,  not  that 
the  party  should  cease  to  be  a  public 
officer  absolutely,  but  at  the  election 
of  the  company.     Steward  v.  Bunn^ 

655 

(2).  ConstructionofDeed  of  Settlement 
— Jetton  for  Calls. 

By  the  deed  of  settlement  of  a  joint- 
stock  company,  made  between  the 
several  parties  whose  names  were  or 
should  be  inserted  in  a  schedule 
thereto,  and  who  had  executed  or 
should  from  time  to  time  execute,  the 
deed  (except  the  plaintiffs)  of  the  one 
part,  and  the  plaintiffs  of  the  other ; 
reciting  that  the  several  persons  par- 


ties thereto  had  agreed  to  raise  a 
capital  of  £50,000  by  a  contribution 
in  shares  of  £500  each,  for  the 
purposes  therein  mentioned,  subject 
to  the  covenants  thereina^er  con- 
tained, and  that  every  of  the  persons 
parties  thereto  had  contributed  to- 
wards the  said  capital  of  £50,000  the 
sum  of  £125  in  respect  of  every 
share  subscribed  for  or  allotted  to 
him :  the  parties  mutually  covenanted 
with  each  other  that  the  several  per- 
sons parties  thereto,  and  the  several 
other  persons  who  should  become 
shareholders  as  thereinafter  mention- 
ed, should,  while  holding  shares  in 
the  capital  of  the  company,  be  and 
continue,  until  dissolved  under  the 
provision  thereinafter  contained,  a 
partnership  or  company,  by  the  name 
of  &c.,  for  the  purposes  and  upon  the 
terms  and  conditions  thereinafter  ex- 
pressed. Among  these  were  the  fol- 
lowing:—That  the  capital  of  the  com- 
pany should  consist  of  the  aforesaid 
sum  of  £50,000,  agreed  to  be  raised 
in  shares  of  £500  each,  with  power  to 
the  directors,  with  the  concurrence  of 
a  general  meeting,  to  augment  or  di- 
minish the  capital  by  the  means 
therein  mentioned:  that  the  directors 
should,  at  a  meeting  of  their  hoard, 
called  at  a  certain  time  before  the 
next  and  every  subsequent  general 
meeting,  declare  what,  if  any,  dividend 
should  be  made  among  the  share- 
holders at  such  general  meeting  next 
following:  that  notwithstanding  in- 
stalments on  the  shares  of  the  said 
capital  of  £50,000,  of  £125  per  share, 
should  have  been  paid  or  provided 
for,  the  remaining  £3/5  per  share 
should  be  payable  by  the  holder  to 
the  directors,  in  such  sums,  not  ex- 
ceeding £125  per  share  at  one  pay- 
ment, at  such  times,  &c.,  as  the  direc- 
tors at  an  extraordinary  board,  &c., 
should  appoint;  and,  that  notwith- 
standing any  person  who  had  there- 
tofore applied  for  any  share  in  the 
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capital  of  the  company,  or  had  or 
might  become  a  subscriber  thereto, 
had  refused  or  neglected,  or  should 
refuse  or  neglect,  to  pay  his  subscrip- 
tion or  any  part  thereof,  or  should 
refuse  or  neglect  to  execute  the  deed, 
and  notwithstanding  the  entire  nnm- 
ber  of  shares  should  not  be  subscribed 
for  on  or  before  the  execution  thereof, 
yet  the  deed,  and  the  provisions 
therein  contained,  should  be  valid  and 
effectual: — Held,  that,  although  the 
entire  capital  of  £50,000  had  not 
been  subscribed  for,  the  parties  who 
had  executed  the  deed  were  liable  to 
the  payment  of  the  calls  made  by  the 
directors  on  the  £375  per  share  re- 
maining unpaid.   Huti  ▼.  Giles,  492 

JUDGMENT 

J/ter   Defendant's    Death,   when 
Lands  bound  by. 

"Where  a  party  dies  after  rerdict 
and  before  judgment,  his  lands  are 
bound  in  the  hands  of  his  heir  by  a 
judgment  entered  up  within  two  terms 
after  Terdict,  under  17  Car.  2,  c.  8, 
s.  1.     Saunders  V.  M'Gowran,     221 

LANDLORD  AND  TENANT. 

See  Pleading,  I,  (2). 

(1).  Incited  Contract  /or  Fitness  of 
Land  demised  /or  Purpose  /or 
which  taken. 

On  a  demise  of  land  or  the  vesture 
of  land  (as  the  eatage  of  a  field)  for  a 
specific  term  at  a  certain  rent,  there 
is  no  implied  obligation  on  the  part  of 
the  lessor  that  it  shall  be  fit  for  the 
purpose  for  which  it  is  taken. 

Therefore,  where  A.  agreed  in  writ- 
ing to  take  the  eatage  of  twenty-four 
acres  of  land  from  B.,  for  seven 
months,  at  a  rent  of  £40,  and  stocked 
the  land  with  beasts,  several  of  which 
died  a  few  days  afterwards,  from  the 


effect  of  a  poiaonons  substance  which 
had  accidentally  been  spread  over  tbe 
field  without  B.*s  knowledge: — Held, 
that  A.  was  not  entitled  therefore  to 
throw  up  the  land,  but  continued 
liable  for  the  whole  rent.  Sutton  v. 
Temple,  52 

(2).  Implied  Contract /or  Habitable- 
ness  of  House. 

Debt. — ^The  declaration  stated,  that 
the  plaintiff  agreed  to  let  to  the  defend- 
ant a  house  and  garden  ground,  with 
the  use  of  the  fixtures  therein,  for  the 
term  of  three  years,  at  a  rent  payable 
quarterly,  the  tenant  to  preserve  the 
messuage  and  premises  in  good  and 
tenantable  repair;  by  virtue  of  which 
the  defendant  entered  and  continued 
in  possession  until  a  quarter's  rent 
accrued  under  and  by  virtue  of  the 
agreement.  Plea,  that  the  house  was 
demised  to  the  defendant  for  the  pur- 
pose of  his  inhabiting  the  same,  but 
that  before  and  at  the  time  of  the 
agreement,  and  also  when  the  defend- 
ant entered,  and  from  thence  until 
and  at  the  time  of  his  quitting  and 
abandoning  the  possession  of  the 
same,  it  was  not  in  a  fit  state  or  con- 
dition for  habitation,  but  in  that  state 
that  the  defendant  could  not  reason- 
ably inhabit  or  dwell  therein,  or  hare 
any  beneficial  occupation  of  the  same, 
by  reason  of  the  same  being  grearly 
infested  with  bugs,  and  not  by  reason 
of  any  act  or  default  of  the  defendant; 
and  that  before  the  rent  or  any  part 
of  it  became  due,  he  quitted  tbe  pos* 
session,  and  gave  notice  thereof  to 
the  plaintiff,  and  ceased  all  further 
occupation  of  the  same,  and  derived 
no  benefit  therefrom ;  and  that  from 
the  commencement  of  the  term  until 
his  so  quitting,  he  had  no  beneficial 
use  or  occupation  of  the  same.  The 
jury  having  found  for  the  defendant 
on  the  issue  raised  by  tbis  plea:— 
Held,  on  motion  for  judgment  non 
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.obstante  veredicto,  that  the  plea  was 
no  answer  to  the  action,  inasmuch  as 
the  law  implied  no  contract  on  the 
part  of  the  lessor,  that  the  house  was 
at  the  time  of  the  demise,  or  should 
be  at  the  commencement  of  the  term, 
in  a  reasonably  fit  state  and  condition 
for  habitation. 

Secondly,  that  the  demise  being  of 
a  house  and  garden  groundy  in  order 
to  make  the  plea  good,  it  must  be 
held  that,  if  a  house  be  taken  for 
habitation,  and  land  for  occupation, 
by  the  same  lease,  there  is  such  an 
implied  contract  for  the  fitness  of  the 
house  for  habitation  as  that  its  breach 
would  authorize  the  tenant  to  give  up 
both.     But  held. 

Thirdly,  that  there  is  no  implied 
warranty  on  a  lease  of  a  house,  or  of 
land,  that  it  is  or  shall  be  reasonably 
fit  for  habitation,  occupation,  or  cul- 
tiyation  ;  and  that  there  is  no  con- 
tract, still  less  a  condition,  implied  by 
law  on  the  demise  of  real  property 
only,  that  it  is  fit  for  the  purpose  for 
which  it  is  let. 

Quaere  whether,  if  there  were  such 
a  contract  or  condition  implied  by  law, 
generally,  it  would  be  implied  in  a 
case  where  the  tenant  agrees  to  pre" 
serve  the  premises  in  tenantable  con- 
dition.    Hart  V.  Windsor^  68 

(3).  Construction  of  Agreement  be- 
tween— Agreement  or  Lease — 
Stamp — Bankruptcy  by  procuring 
Execution. 

The  following  document  was  AW^/tobe 
a  mere  agreement  for  a  future  tenan- 
cy, not  an  actual  demise,  and  there- 
fore properly  stamped  with  a  £1 
stamp: — "  Memorandum  of  an  agree- 
ment entered  into  this  3 1st  January, 
1840,  between  R.  B.  of  the  one  part, 
and  T.  J.  of  the  other  part.  The 
said  T.  J.  hereby  agrees  to  become 
the  tenant  of  G.  farm,  at  the  custom- 
ary time  of  entry,  under  the  following 


conditions ;  viz.,  that  the  sum  of 
£260  annual  rent  shall  be  paid  at  the 
usual  time  for  the  house,  premises, 
and  lands,  as  agreed  upon  ;  and  the 
said  R.  B.  agrees  to  lay  out  in  the 
improTement  and  alterations  of  the 
farm-house  and  new  sheds  a  sum  not 
exceeding  £200,  with  the  understand- 
ing that  spars  for  rafters  shall  be 
found  from  the  estate  ;  cartage  of  all 
materials,  except  stones  for  walls,  to 
be  done  or  found  by  T.  J.  (Signed) 
R.  B.,  T.  J." 

Heldy  also,  that  this  agreement  did 
not  necessarily  import,  in  point  of  law, 
that  the  year's  rent  was  to  be  payable 
at  the  end  of  the  year  from  the  time 
of  entry ;  but  that  it  might  be  shewn 
from  the  contemporaneous  or  subse- 
quent dealings  of  the  parties,  that 
their  understanding  was  that  the  rent 
should  become  payable  at  an  earlier 
period. 

It  appeared  in  evidence  that  the 
customary  time  of  entry  on  farms  in 
the  neighbourhood  was  the  12th  of 
May ;  and  that  the  rents  on  the 
estate  of  which  6.  farm  was  a  part, 
were  always  reserved  payable  at 
Michaelmas,  the  audit  day  being  in 
January.  T.  J.  entered  on  the  farm 
in  the  spring  of  1840,  and  continued 
in  possession  until  1842.  In  May, 
1842,  he  owed  an  arrear  of  rent 
amounting  to  £160,  and  on  the  press- 
ing application  of  his  landlord,  exe- 
cuted a  warrant  of  attorney  for  £420, 
the  amount  of  that  arrear  and  of  the 
current  year's  rent,  upon  the  under- 
standing that  judgment  was  to  be 
entered  up  thereon,  and  a  fi.  fa.  de- 
livered to  the  sheriif,  but  that  it  was 
not  to  be  executed  unless  other  writs 
against  T.  J.  came  to  the  sheriffs 
hands.  In  October,  1842,  application 
was  again  made  to  T.  J.  for  payment 
of  rent,  he  being  expressly  informed 
that  another  year's  rent  had  then  be- 
come due ;  and  on  that  occasion  he 
paid  a  sum  on  account,  and  undertook 
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to  pay  the  remainder  before  the 
Christmas  following.  In  November^ 
1842^  other  writs  against  T.  J.  ha?ing 
come  to  the  sheriffs  hands,  the  fi.  fa. 
issued  upon  the  judgment  on  the 
warrant  of  attorney  was  executed :  — 

Held,  first,  that  under  these  cir- 
cumstances there  was  sufficient  eyi- 
dence  to  warrant  a  finding  that  the 
year's  rent  became  payable  at  Michael- 
mas« 

Secondly,  that  the  giving  of  the 
warrant  of  attorney  under  the  above 
circumstances  was  not  an  act  of  bank- 
ruptcy by  T.  J.,  as  a  procuring  of 
his  ^>ods  to  be  taken  in  execution. 
Gore  V.  Lloyd,  463 

LEASE. 
See  Landlord  and  Tenant. 
(1).  Under  Power,  Execution  of. 

A  testator  by  his  will  empowered 
his  devisee  for  life  of  real  estate  to 
demise  and  lease  for  twenty-one  years, 
"so  as  upon  such  lease  there  were 
reserved  and  made  payable,  during 
the  continuance  thereof,  the  best  im- 
proved yearly  rent  that  could  reason- 
ably be  had  for  the  same,  without 
taking  any  sum  or  sums  of  money  by 
way  of  fine  or  income  for  or  in  respect 
of  such  lease  or  leases,  and  that  in 
every  such  lease  there  should  be  con- 
tained a  clause  of  re-entry  for  non- 
payment." In  exercise  of  this  power, 
a  lease  was  made  for  twenty-one 
years,  to  hold  from  the  11th  of 
October,  1833,  at  the  yearly  rent  of 
£903,  payable  by  equal  half-yearly 
payments,  viz.,  on  the  6th  April  and 
on  the  1 1th  October  in  every  year, 
except  the  last  half-year*s  rent,  which 
was  thereby  reserved  and  agreed  to 
be  paid  on  the  \st  of  August  next  be* 
/ore  the  determination  of  the  term : — 

Held,  in  Dom.  Proc.,  (by  Lord 
Lyndhurst,  C,  Lord  Brougham,  and 


Lord  Campbell;  Parke,  B.,  Williams, 
J.,  Coleridge,  J.,  Mottle,  J.,  Rolfe^ 
B.,  and  Wightman,  J.;  dissehtientibos 
Tindal,  C.  J.,  Patteson,  J,,  and 
Coltman,  J.),  that  this  lease  was  a 
valid  execution  of  the  power  :  revers- 
ing the  judgment  of  the  Exchequer 
Chamber,  and  affirming  that  of  the 
Court  of  Exchequer.  Rutland  v.  Doe 
d.  iFythe,  355 

(2).  Agreement  for  Chant  of  ^State- 
ment of  Consideration. 

The  declaration  stated,  that  it  vras 
agreed  between  the  plaintiff  and  the 
defendant,  that  the  plaintiff  should 
purchase  of  the  defendant  certain 
house  and  shop  fixtures,  specified  in 
a  certain  inventory,  for  £150 ;  that 
£125  should  be  paid  on  taking  pos- 
session, and  the  remaider  of  the  pur- 
chase-money by  three  bills  of  ex- 
change ;  that  the  defendant  should 
grant,  and  the  plaintiff  should  take,  a 
lease  of  the  messuage  for  twenty'one 
years,  at  the  rent  of  £60.  The  de- 
claration then  averred,  that  the  plain- 
tiff tendered  to  the  defendant  for  exe^ 
cution  an  instrument  in  the  form  of  a 
lease,  which,  after  it  should  have  been 
executed  by  the  defendant,  would 
have  become  such  a  lease  as  was  so 
agreed  to  be  granted  by  the  defend- 
ant to  the  plaintiff,  llie  defendant 
traversed  this  averment.  The  inden- 
ture tendered  by  the  plaintiff  stated, 
that,  as  well  in  consideration  of  the 
sum  of  £150  paid  by  the  plaintiff  to 
the  defendart,  as  of  the  yearly  rent, 
covenants,  &c.,  the  defendant  had 
demised  and  leased  all  that  messuage, 
&c. : — Held,  that  the  consideration 
was  not  truly  stated,  and  therefore 
that  the  instrument  was  not  such  a 
lease  as  was  agreed  to  be  granted  by 
the  defendant  to  the  plaintiff.  Von- 
hollen  y.  Knowles,  602 


LIMITATIONS^  STAT-  OF- 


MARKET. 
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(3).  Stamp. 

An  instrament,  which  operated  as 
a  leaae,  reserved  a  rent  of  £50,  hnt 
contained  a  stipulation  that  the  Lind- 
'  lord  should  insure  the  premises  for 
£1000,  and  that  the  premiums  of  in- 
surance should  be  added  to  the  rent 
of  £50,  and  become  due  and  payable 
in  like  manner  as  the  rent : —  HM^ 
that  this  was  not  a  ''deed  not  other- 
wise charged,"  within  the  meaning  of 
the  55  Geo-  3,  c.  184,  tit.  "Deed," 
but  was  properlj  stamped  with  an  ad 
valorem  lease  stamp  of  1/.  10«.,  as  on 
a  rent  exceeding  £20  and  not  exceed- 
ing £100;  and  that,  if  the  premiums 
of  insurance,  added  to  the  rent,  exceed- 
ed £100,  it  lay  upon  the  party  seek- 
ing to  impeach  the  instrument  to  shew 
that  they  did  so.    Wilwn  t.  Smith,  1 

LIEN. 
See  Money  had  and  Received. 

LIMITATIONS.  STATUTE  OF, 

(1).  Aeknowledgment,  what  mffieient 
within. 
T.  L.  being  the  holder  for  value  of 
certain  promissory  notes  made  by  the 
defendant,  and  being  indebted  to  the 
defendant  and  J.  D.,  as  executors,  in 
a  greater  amount,  it  was  agreed  be- 
tween them  that  the  amount  of  the 
notes  should  be  set  off  against  and 
satisfied  by  the  same  amount  of  T.L.'s 
debt.  On  that  occasion  the  defend- 
ant gave  to  T.  L.  a  paper,  in  which 
the  amounts  of  the  several  notes,  and 
the  interest  thereon,  were  enumerateds 
at  the  foot  of  which  the  defendant 
wrote  as  follows :  — <*  8th  June,  1842. 
Approved  due  to  T.  L.—W.  Davis." 
T.  L.  retained  possession  of  the  notes, 
and  afterwards  indorsed  them  to  the 
plaintifib  for  value.  In  an  action  by 
the  phiintiff^  as  indorsees^  against 
the  defendant  as  the  maker  of  these 
notes— J7e^,  that  the  paper  so  sign- 
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ed  by  the  defendant  was  not  such  an 
acknowledgment  in  writing  as  to  de- 
feat a  plea  of  the  Statute  of  Limitar 
tions,  inasmuch  as,  coupling  it  with 
the  evidence*  no  pnmiee  to  pay  the 
debt  could  be  inferred  from  it. 

Quaere,  whether  a  promise  in  writ- 
ing, given  by  the  maker  of  a  promis- 
sory note  to  the  payee,  can  be  made 
available  to  defeat  the  Statute  of 
Limitations,  in  an  action  by  a  subse- 
quent party  to  the  note.  Crippe  v- 
Davie,  159 

(2).  Payment  of  Interest    by    Co' 
executor. 

To  an  action  bv  the  payee  of  a 
promissorv  note  ror  £300,  against 
the  defendants,  as  surviving  executors 
of  William  P.,  the  maker,  the  plain- 
tiff,  to  take  the  case  out  of  the  Sta- 
tute of  Limitations,  proved  that  he 
had  been  supplied  by  Joseph  P.,  the 
deceased  executor,  with  malt  and 
other  articles,  and  he  put  in  evidence 
an  account  between  them,  signed  as 
follows:— "Settled,  Joseph  P. ;"  on 
one  side  of  which  the  plaintiff  was 
charged  with  various  quantities  of 
malt,  and  on  the  other  side  had 
credit  for  payments;  there  beings 
amongst  others,  the  following  item :  — 
**To  one  year's  interest,  £15:" — 
Held,  that  this  settlement  of  account 
was  evidence  of  payment  of  the  £15 
by  Joseph  P.,  but  not  in  his  represen- 
tative character. 

Semble,  per  Parhe,  B.,  that  pay- 
ment by  one  executor  will  not  take 
the  case  out  of  the  Statute  of  limita- 
tions as  against  a  co-executor.  Seho- 
leyy.  Walton,  510 

MARKET- 

Right  of  Grantee  to  prevent  Sale  in 
Private  Shope. 

The  grant  of  a  market  does  not  of 
itself  imply  a  right  in  the  grantee  to 
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MORTMAIN  ACT. 


preyent  persons  from  selling  market- 
able articles  in  their  private  shops, 
within  the  limits  of  the  franchise,  on 
market  days.  Such  a  right  can  exist 
only  by  immemorial  custom.  The 
Mayor,  ^c„  of  Maeelesfield  v,  Chajfh 
man,  18 

MODUS. 
See  Tithe  Commutation  Act. 

MONEY  HAD  AND  RECEIVED. 

Appropriation  ofMoniea  in  discharge 
of  Lien. 

A.y  a  maltster,  had  consigned  large 
quanties  of  malt  to  W.,  a  factor,  for 
sale,  on  which  W.  made  advances  to 
him.  While  the  malt  was  in  W.'s 
hands,  A.  failed,  being  largely  in* 
debted  to  the  Crown  for  malt  duties, 
and  an  inquisition  and  extent  issued 
against  him,  under  which  the  malt  in 
W.'s  hands  was  seized  by  the  sheriff. 
W.  having  petitioned  the  Board  of 
Excise  that  his  lien  might  be  allowed, 
the  solicitor  of  Excise  wrote  to  the 
collector  for  the  district,  stating,  that 
the  Board  had  ordered  that  W.'s 
claim,  as  found  on  the  inquisition, 
should  be  allowed;  that  he  should 
communicate  this  to  W.  and  the  she- 
riff; that  he  was  to  satisfy  himself  as 
to  the  correctness  of  the  amount  of 
the  lien  by  examination  of  the  docu- 
ments ;  and  that,  if  all  the  parties 
interested  consented  to  an  immediate 
sale  of  the  malt,  the  undersheriff 
might  at  once  cause  it  to  be  sold,  in 
the  mode  most  likely  to  realize  the 
best  price,  either  by  auction,  or  by 
allowing  W.  to  dispose  of  it  in  the 
market.  At  that  time  the  case  of  the 
AiL'Gen.Y,  Ihteman,  (in  which  it  was 
held  that,  under  such  circumstances, 
the  lien  of  the  Crown  prevailed  over 
that  of  the  factor),  had  not  been  de- 
cided.    In  pursuance  of  this  letter, 


W.,  by  consent  of  all  parties,  sold 
the  malt  and  received  the  proceeds. 
While  they  were  in  his  hands,  the 
Board  of  Excise  communicate  to 
him,  that,  until  the  result  of  a  case 
submitted  to  the  law  officers  of  the 
Crown,  no  steps  must  be  taken  re- 
specting the  sale  of  the  malt,  or  the 
appropriation  of  the  proceeds.  W., 
however,  on  the  following  day,  paid 
over  to  the  sheriff,  for  the  use  of  the 
Crown,  the  balance  only  of  the  pro- 
ceeds, after  retaining  the  amount  of 
his  own  lien: — Held,  that  W.  had  no 
authority  from  the  Board  of  Excise, 
to  appropriate  any  part  of  the  pro- 
ceeds to  the  satisfaction  of  his  own 
lien,  until  after  the  amount  of  it  had 
been  ascertained  by  the  collector;  and 
that  he  was  liable  for  the  amount  to 
the  Crown  in  an  information  for 
money  had  and  received.  The  Ait,- 
Gen.T.  Sir  Joshua  Walmsley,Knt.,  179 

MONEY  LENT. 

Declaration  in — Averment  of  Bequest. 

In  a  declaration  for  money  lent, 
it  is  not  necessary  to  aver  that  the 
money  was  lent  at  the  defendant's 
request.     Victors  v.  Davies,         758 

MONEY  PAID. 
See  Principal  and  Surety. 

MORTMAIN    ACT. 

Where  certain  persons,  by  inden- 
tures of  lease  and  release,  conveyed 
lands  to  C.  upon  trust  that  he  might 
convey  the  same  to  certain  persons 
therein  named,  upon  such  trusts  as 
appeared  and  were  expressed  and  de- 
clared by  an  indenture  of  bargain  and 
sale  already  prepared,  and  intended 
to  bear  date  the  day  following,  which 
lease  was  subsequently  executed,  and 
the  trusts  declared  were  for  certain 
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charitable  purposes  :-—J?ie/if,  that  the 
deeds  of  lease  and  release,  not  haying 
been  attested  hj  two  witnesses,  were 
▼oid  under  the  Mortmain  Act,  although 
the  bargain  and  sale  declaring  the 
uses  was  duly  attested  and  inrolled 
pursuant  to  the  act.  Doe  dem.  Bar- 
bour T.  MunrOf  845 

MUNICIPAL  CORPORATION 
ACT. 

Debt  far  PenaltieM  under  5^6  WiU.  4, 
c.  7^,  9.  28. 

In  debt  to  recover  a  penalty  under 
the  Municipal  Corporation  Act,  5  &  6 
Wm.  4,  c.  76,  the  declaration  sUted, 
that,  before  and  at  the  time  of  the 
offence  &c.,  the  defendant  claimed  to 
be  counciUor  of  the  borough  of  Lich- 
field, and  that,  before  and  at  &c.,  he 
had  become  disqualified  to  hold  the 
office  of  councillor,  by  having  a  share 
and  interest  of  and  in  a  certain  con« 
tract  with  the  council  of  the  said  bo- 
rouffh,  to  wit,  an  indenture,  dated  the 
20tn  of  May,  184 1 ,  whereby  themayor, 
&c.,  demised  to  one  J.  R.  a  certain 
mill  for  seven  years,  from  the  25th  of 
March,  1841;  and  the  defendant,  be- 
fore and  at  the  time  of  committing 
the  said  offence,  had  become  and  was 
interested  in  the  said  lease ;  yet  the 
defendant  not  regarding,  &c.,  after 
he  had  become  so  disqualified  as 
aforesaid,  to  wit,  on  the  14th  of  Fe- 
bruary, 1842,  acted  as  councillor  of 
the  said  borough: — Heldy  on  motion 
in  arrest  of  judgment,  first,  that, 
although  the  53rd  section  of  the  act 
enacts  that  no  action  shall  be  brought 
except  by  a  burgeee  of  the  borough, 
it  was  not  necessary  to  state  in  the 
declaration  that  the  plaintiff  was  a 
burgess  of  the  borough. 

Held,  secondly,  that  it  suffidentlv 
appeared  from  the  declaration,  both 
that  the  defendant  acted  as  a  coun- 
cillor, and  that  the  corporation  were 


interested  in  the  lease  at  the  time  of 
the  offence. 

The  28th  section  of  5  &  6  Will.  4, 
c.  76,  disqualifies  from  holding  the 
office  of  councillor  any  one  who  ''  by 
himself  or  his  partners'*  shall  have 
any  share  or  interest  in  any  contract 
or  employment  with,  by,  or  on  behalf 
of  the  council.  A  lease  having  been 
granted  by  the  mayor,  &c.,  of  the  bo- 
rough to  J.  R.,  who  was  trustee  for 
the  defendant: — Held^  that  the  de- 
fendant was  liable  to  the  penalty  im- 
posed by  the  5drd  section  of  the  act, 
on  any  one  acting  as  a  councillor  after 
he  has  become  disqualified.  Simpeon 
V.  Heady,  736 

NEW  TRIAL, 

Motion  for,  after  firet  four  Days  of 
Term. 

Where,  on  account  of  the  pressure 
of  business,  a  motion  for  a  new  trial, 
&c.,  cannot  be  heard  within  the  first 
four  days  of  term,  and  the  case  is  put 
down  in  the  list  of  reserved  motions, 
notice  of  that  fact  should  be  given  to 
the  opposite  party,  or  he  will  be  en- 
titled to  the  costs  of  signing  judg- 
ment, if  he  proceeds  to  do  so.  Em- 
bUn  V.  Dartnell,  830 

NUL  TIEL  RECORD. 
See  Costs,  (5). 

OVERSEERS. 

See  Churchwardens  and  Over- 
seers. 

PARTICULARS  OF  DEMAND. 

(1).  Constitution  of 

In  an  action  by  the  payee  against 
the  defendant  as  the  maker  of  a  pro- 
missory note,  dated  the  28th  of  June, 
1837»  the  plaintiff  in  his  particulars 
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gaye  credit  for  payment  of  three  years' 
interest  on  account.  It  appeared  that 
the  note  was  actually  made  in  1839 : 
— Heldf  that  the  interest  for  which 
credit  was  given  was  to  he  computed 
from  1837,  and  not  from  1839. 
Cheetham  v.  Sturievani,  515 

(2).  Effect  of  Admission  of  PaymenU 
in. 

Where  a  plaintiff,  in  his  particulars 
of  demand,  admits  a  payment  gene- 
rally,-.as  thus,  "Cr.  by  bills,  £1500" 
— this  is  to  be  taken  as  a  payment 
admitted  to  have  been  made  to  the 
plaintiff  by  the  defendant,  Smetkurst 
▼.  Taylor,  545 

PARTNERSHIP. 

Separate  Liability  of  Partners   to 
third  Persons. 

To  an  action  for  goods  sold,  the  de- 
fendant pleaded  in  abatement,  that 
the  debt  became  due  from  him  jointly 
with  one  W.  S.  It  appeared  at  the 
trial,  that  the  business  of  the  defend- 
ant's house  was  carried  on,  with  the 
knowledge  of  the  plaintiffs,  under  the 
name  of  '<  Bush  &  Co.,"  and  that  the 
invoice  of  the  goods  in  question  was 
made  out  to  **  Bush  &  Co.,"  and  also 
that  the  real  partnership  was  between 
the  defendant  and  W.  S.  The  Judge 
directed  the  jury,  that  the  partnership 
was  fully  proved ;  but  still,  that,  if 
the  defendant  gave  the  plaintiffs  rea- 
son to  believe  that  he  alone  consti- 
tuted the  firm  of  Bush  &  Co.,  he 
would  be  solely  liable: — Held,  that 
the  direction  was  right,  and  that  the 
defendant  was  not  liable  unless  he 
alone  constituted  the  firm,  or  so  held 
himself  out  to  the  plaintiffs. 

Held,  also,  that,  with  a  view  to 
prove  the  defendant's  sole  liability, 
the  witness  who  proved  the  giving  of 
the  order  could  not  be  ariced  the  ques- 


tion, ''With  whom  did  yon  dealt" 
but  that  the  proper  inquiry  was  as  to 
the  acU  done.     Bonfeld' r.  Smiik, 

405 

PATENT. 

(1).  Liability  of  Licensee  of 

Assumpsit  for  the  price  of  a  license 
granted  by  the  plaintiff  to  the  defend- 
ant to  use  an  invention  for  a  patent 
furnace.  The  plaintiff  havine  obtained 
the  patent,  granted  the  defendants  a 
license,  which  was  in  writing,  but  not 
under  seal,  to  use  the  patent,  and 
the  defendants,  having  received  the 
license,  kept  it,  and  used  the  in- 
vention, but  when  called  upon  to  pay 
the  price  agreed  upon,  objected  to 
pay  for  it,  on  the  ground  that  it 
was  void,  as  not  being  under  seal. 
By  the  terms  of  the  letters  patent, 
all  persons  were  commanded  not  to 
"make,  use,  or  put  in  practice  the 
said  invention,  or  any  part  of  the 
same,  nor  in  anywise  counterfeit,  imi- 
tate, or  resemble  the  same,  nor  make, 
or  cause  to  be  made,  any  addition 
thereunto  or  subtraction  from  the 
same,  whereby  to  pretend  himself  or 
themselves  to  be  the  inventor  or  in- 
ventors, deviser  or  devisers  thereof 
without  the  license,  consent,  or  agree- 
ment of  the  said  J.  C,  (the  patentee), 
his  executors,  &c.,  in  writing,  under 
his  or  their  hands  and  seals,  first  had 
and  obtained,"  upon  pain  of  a  con- 
tempt of  the  royid  command,  and  of 
being  answerable  to  the  plaintiff  in 
damages: — Held,  first,  that  the  de- 
fendants, having  obtained  the  license 
they  had  bargained  for,  and  kept  it, 
were  bound  to  pay  for  it ;  and  secondly, 
that  the  license  was  not  void  as  not 
being  under  seal.  Chanter  v.  Dew- 
hurst,  823 

(2).  Disclaimer— Several  Pleas. 

In  an  action  for  the  infringement 
of  a  patent,  to  which  a  disclaimer  ta 
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to  part  Ills  been  entered  under  5  &  6 
Witt.  4,  c.  83,  the  defendant  will  not 
be  allowed  to  plead  that  the  whole 
invention  was  not  new,  and  also  that 
the  undisclaimed  part  was  not  new. 
Clark  y.Kenrick,  219 

PAYMENT  INTO  COURT. 

See  Pleading,  III.»  2. 

AdsnusioH  hy, 

A  declaration  in  assumpsit  con- 
tained a  special  count  for  breach  of 
contract,  charging  the  defendants  as 
partners,  and  also  several  indebitatus 
counts.  To  the  first  count  the  de- 
fendants pleaded  non  assumpsit;  and 
to  the  inaebitatus  counts  non  assump- 
sit, except  as  to  £5  parcel  &c.,  and 
as  to  that  sum,  payment  into  Court, 
and  no  damages  ultra: — Held,  that 
the  payment  of  money  into  Court  un- 
der the  indebitatus  counts  was  no  ad- 
mission of  the  partnership  alleged  in 
the  first  count.     Charlee  y.  Branker, 

743 

PLEADING. 

5ee  Bankruptcy,  IV.,  (2);  V. 
Bills  and  Notes,  (2). 
Composition  Deed. 
Detinue. 

Husband  and  Wife. 
Money  Lent. 
Patent,  2. 
Tkespass,  (1). 

I.  Deelaratum. 

(1),  Averment  o/Beadinese  and  Wil- 
lingneee, 

A  count  in  assumpsit  stated,  that 
the  defendant  caused  to  be  shipped 
on  board  a  lighter  whereof  the  plain- 
tiff was  owner,  out  of  a  ship  lying  in 
the  river  Thames,  certain  goods  to  be 
lightered  by  the  plaintiff,  and  delivered 
at  the  Commercial  Dock,  for  the  de- 
fendant; that  the  plaintiff  received 


the  goods  on  board  the  lighter,  and 
agreed  with  the  defendant  to  lighter 
and  convey,  and  land  and  deliver  them 
for  him  as  aforesaid;  and  the  defend- 
ant promised  the  plaintiff  to  accept 
the  goods  at  the  Commercial  Dock, 
in  a  reasonable  time  after  he  should 
have  notice  of  the  plaintiff's  being 
ready  to  land  and  dehver  them.  The 
count  then  averred,  that  the  said 
lighter,  afterwards,  to  wit,  on  &c., 
arrived  with  the  goods  at  the  Com- 
mercial Dock,  and  that  the  plaintiff 
woe  then  ready  to  land  and  deliver 
them  for  the  defendant,  of  which  the 
defendant  then  had  notice :  and  al- 
though a  reasonable  time  for  the  de- 
fendant to  accept  the  goods  at  the 
Commercial  Dock,  after  he  had  such 
notice,  had  elapsed,  yet  the  defendant 
did  not,  though  requested  so  to  do, 
within  such  reasonable  time  accept 
the  goods,  but  neglected  and  refused 
to  do  so  for  a  great  and  unreasonable 
time  after  the  expiration  of  a  reason- 
able time  from  the  period  when  he 
had  such  notice: — Held  bad,  on  spe- 
cial demurrer,  for  not  averring  that 
the  plaintiff  was  ready  and  williny, 
during  a  reasonable  time  after  notice, 
to  land  and  deliver  the  goods  for  the 
defendant.     Granger  y,  Dacre,    431 

(2).  Variance. 
Assumpsit.  The  declaration  stated, 
that,  in  consideration  that  plaintiff 
would  let  to  defendant  a  certain  mes- 
suage, together  with  certain  household 
furniture,  linen,  &c.,  defendant  pro- 
mised plaintiff  to  use  the  said  messuage 
in  a  tenant-like  manner,  and  take  due 
care  of  the  furniture,  linen,  &c.,  and 
at  the  expiration  of  the  term  to  leave 
the  said  household  furniture,  linen, 
&c.,  cleaned : — Held,  that  the  decla- 
ration was  supported  by  proof  that 
the  furniture  was  clean  at  the  time 
the  defendant  took  possession  of  it, 
and  that  he  agreed  to  leave  it  as  he 
found  it.     Stanley  v.  Jgnew,       827 
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II.  Pleas  in  Jbaiemeni. 

In  sei.  /a,  on  Judgment  againat  public 
Officer  of  Banking  Company. 

Quare,  whether  it  is  a  good  ohjec- 
tion,  that  a  plaintiff,  who  has  obtained 
judgment  against  the  public  officer  of 
a  banking  company,  has  sued  out, 
and  is  proceeding  upon,  separate  con- 
current writs  of  sci.  fa.  against  differ- 
ent persons  who  were  members  of  the 
company  at  the  time  the  judgment 
was  obtained. 

At  all  events,  the  only  mode  of 
taking  such  an  objection  is,  by  plea 
in  abatement  that  another  writ  is 
pending,  and  a  plea  which  states  that 
several  other  such  writs  are  pending, 
is  bad  for  multiplicity. 

It  is  not  necessary  to  demur  speci- 
ally for  a  formal  defect  in  a  plea  in 
abatement.     Eedaile  v.  Lund,      607 

in.  PleaeinBar. 

(1).  Several  Pleae. 

To  a  declaration  on  a  policy  of 
insurance  on  goods,  stating  the  usual 
stipulation  against  takings  at  sea  or 
arrest,  and  averring  a  loss  by  arrest 
and  detention  under  the  authority  of 
a  foreign  power,  the  defendant  sought 
to  plead  non  assumpsit,  and  also  the 
following  special  pleas  :  1.  That  the 
policy  was  made  and  subscribed  by 
the  defendant,  and  the  premium  paid 
by  the:plaintiffs,  as  in  the  declaration 
mentioned,  on  a  certain  day,  to  wit, 
&C. ;  and  at  the  time  of  making  the 
said  policy  and  paying  the  said  pre- 
mium, and  in  consideration  thereof, 
it  was  agreed  between  the  defendant 
and  the  plaintiffs  that  the  said  policy, 
and  the  risks  thereby  insured  against 
should  not  be  taken  or  understood  to 
include  capture,  except  in  case  of  war; 
and  that  the  ship  was  not  arrested  or 
detained  in  war  ;  2.  That  at  the  time 
of  the  making  of  the  policy,  in  con- 


sideration that  the  defendant  would 
subscribe  it,  and  the  plaintifis  would 
pay  thepremiu  m,  it  was  by  a  memo- 
randum or  slip,  by  consent  of  the 
parties  annexed  to  the  policy  and  made 
part  thereof,  declared  and  agreed  that 
the  policy  should  extend  to  capture  in 
case  of  war  only  ;  and  that  the  arrest 
and  detention  of  the  vessel  in  the 
declaration  mentioned  was  not  in  case 
of  war. 

The  Court  disallowed  these  pleas, 
on  the  ground  that  the  facts  pleaded 
in  them  might  be  given  in  evidence 
under  the  plea  of  non  assumpsit. 
Heath  V.  Durani,  438 

(2).  Payment  into  Court. 

To  an  action  of  debt  on  a  promis- 
sory note  for  30/.  15«.  8(^.,  the  de- 
fendant pleaded,  except  as  to  21/.  9#., 
payment;  and  as  to  the  21/.  9#., 
payment  of  that  sum  into  Court,  and 
that  he  never  was  indebted  to  the 
plaintiffii  in  a  greater  amount  than  the 
sum  of  21  /.  9«.,  in  respect  of  the  said 
sum  of  21/.  99,,  parcel  &c. ;  and  that 
the  plaintifRi  haa  not  sustained  dam- 
age, by  reason  of  the  detention  thereof 
to  a  greater  amount  than  the  sum  of 
6^. : — Held  bad,  on  special  demurrer, 
for  not  being  in  compUance  with  the 
form  given  by  the  rule  of  T.  T.,  1  Vict. 
Bailey  v.  Sweeting,  616 

(3).  In  Treapaee  de  boms  aaportatig. 
Denial  of  Property  in  Plaint^. 

In  trespass  for  seiasing  the  plaintiff's 
goods,  the  defendant  pleaded  a  judg- 
ment recovered  by  C.  against  P.,  and 
a  fieri  facias  sued  out  thereon,  directed 
to  the  defendant  as  sheriff,  command- 
ing him  to  levy  on  the  goods  of  P., 
by  virtue  of  which  the  defendant 
sei2sed  and  took  in  execution  "the  said 
goods  and  chattels  of  the  said  P."  quae 
est  eadem  :  ^Held  bad  on  demurrer. 

.  In  trespass  de  bonis  asportatis,  a 
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plea  denying  that  the  goods  are  the 
plaintiff's  puts  in  issue  the  property 
in»  as  well  as  the  poMe99wn  of«  the 
goods.     Harrison  v.  Dixon,  1^2 

IV.  Replication. 

(1).  Delf^rid. 

The  Ramsgate  Harbour  Act,  32 
Geo.  3,  c.  Ixxiv,  which  imposes  cer- 
tain rates  and  duties  on  vessels  enter- 
ing or  passing  the  harbour,  exempts 
therefrom  vessels  bound  to  or  from 
the  town  of  Sandwich,  and  belonging 
to  the  inhabitants  of  that  town.  In 
an  action  of  debt  to  recover  from  the 
owner  of  a  vessel  the  duties  payable 
under  the  act,  the  defendant  pleaded 
a  plea  which  brought  him  within 
the  exempting  clause: — Held,  that  a 
replication  de  injuria  to  such  plea 
was  improper,  inasmuch  as  the  plea 
amounted  to  a  denial  that  any  debt 
became  due  from  the  defendant. 
Pelly  V.  Rose,  435 

(  2).  In  Debt  on  Bond/or  Payment  of 
Money  on  Demand, 

To  debt  on  bond,  conditioned  to 
pay  money  on  demand,  the  defendant 
pleaded  that  no  demand  had  been 
made  before  action.  Replication, 
that  there  had  been  such  a  demand, 
concluding  to  the  country: — Held, 
that  the  replication  was  good.  Thome 
V.  Jenkins,  614 

POWER. 
See  Leask,  (1). 

PRACTICE. 

See  New  Trial. 
Process,  (1). 

Tithe  Commutation  Act,  (3). 
Writ  of  Trial. 

(1).  Pleading  denovo,  after  Amend- 
ment of  Declaration  on  Demurrer. 

Where,  on  demurrer  to  a  declara- 


tion, the  plaintiff  amends  on  payment 
of  the  costs  of  the  demurrer,  which 
the  defendant  receives,  that  is  equi- 
valent to  a  withdrawal  of  the  demur- 
rer, and  entitles  the  defendant  to  time 
to  plead  de  novo.     Smith  v.  Heam^ 

715 

(2).  Notice  of  Countermand  of  Trial. 

The  two  days'  notice  of  counter- 
mand of  trial,  required  by  the  rule  of 
H.  T.  2  Will.  4,  s.  62,  must  be  two 
business  days ;  and  notice  on  Satur- 
day for  Monday  is  not  sufficient. 
Rose  r.  M'Greyor,  517 

(3).  Trial  of  Causes  at  Sittings. 

The  second  sittings  in  Hilary  Term 
commenced  on  the  19th  of  January; 
the  distringas  was  returnable  on  the 
20th,  and  the  cause  was  tried  by  ad- 
journment of  the  sittings  on  the  22nd : 
— Held,  that  the  cause  was  properly 
tried,  as  causes  tried  at  the  adjourn- 
ment of  a  sittings  are  to  be  considered 
as  tried  on  the  first  day  of  the  sittings. 
Cheetham  v.  Sturtevant,  515 

(4).  Time  for  shewing  Cause  peremp- 
torily. 

Where  a  rule  is  drawn  up  to  shew 
cause  peremptorily  on  a  day  named, 
it  may  be  made  absolute  as  soon  as 
the  Court  has  gone  through  the  bar 
on  that  day.  This  is,  for  such  pur- 
pose, to  be  considered  to  be  the  rising 
of  the  Court.  Lace  v.  Jdamson,    807 

(5).  Arrest  of  Judgment. 

The  declaration  contained  a  good 
and  a  bad  count,  with  a  general  aver- 
ment of  damage  :  —  Held,  that  the 
Court  could  not  arrest  the  judgment, 
but  that  the  proper  course  was  to 
award  a  venire  de  novo.  Emhlin  r, 
DartneU,  830 
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(6).  Entry  of  Appearance  before  mp^ 
ing  Judgment. 

Qiuere^  where  the  defendant  obtains 
a  judge's  order  to  stay  the  proceed- 
ings in  an  action  on  payment  of  debt 
and  costs  in  a  certain  time,  in  default 
whereof  the  plaintiff  is  to  be  at  liberty 
to  sign  judgment  and  issue  execution, 
and  no  payment  being  made,  the 
plaintiff  signs  judgment  accordingly, 
and  the  defendant  by  his  attorney 
attends  the  taxation  of  costs;  whether 
such  obtaining  of  the  judge's  ofder»  and 
attendance  before  the  Master,  do  not 
amount  to  a  waiter  of  an  irregalaiity 
in  signing  the  judgment  without  first 
entering  an  appearance. 

A  judgment  so  signed  is  irregular 
only,  and  the  defendant  must  come 
to  the  Court  to  set  it  aside  promptly 
after  he  knows  of  the  irregularity. 
And  the  omission,  in  the  bill  of  costs 
ddivered  to  him,  of  any  chai^  for 
entering  an  appearance,  would  St  suf- 
ficient notice  to  him  of  the  irr^ula- 
rity.    Hawkins  y.  Haeeelt,  776 

PRINCIPAL  AND  AGENT. 

(1).   LiaHHty  of  Agent  to  third 
Parties. 

A  lease  was  about  to  be  granted  to 
(he  plaintiff,  to  which  it  was  neces- 
sary that  C.  should  be  a  confirming 
|>arty.  The  attorney  of  the  proposed 
lessors  applied  to  him  for  tnat  pur- 
pose, and  the  defendant,  as  C.'s  at- 
torney, answered  the  application,  re- 
quiring certain  documents  to  be  fur- 
nished, &C. ;  for  which  business  the 
defendant  had  a  claim  on  C.  It  was 
ultimately  agreed  that  C.  should  con- 
cur in  the  lease,  on  the  terms,  as  the 
defendant  contended,  that  all  the  past 
costs,  as  well  as  those  to  be  occasion- 
ed by  his  joining  in  the  lease,  should 
be  paid  by  the  trustees ;  as  the  plain- 
tiff contended,  that  the  latter  costs 


only  should  be  paid.  The  lease, 
having  been  engrossed  and  executed 
by  the  lessors,  was  sent  to  the  defend- 
ant to  procure  C.'s  execution;  the 
defendant  sent  an  account  of  his  costs 
against  C.  to  the  attorney  of  the 
lessors,  who  complained  of  the 
amount ;  on  which  the  defendant  said, 
that  C.  should  not  execute  unless 
that  amount  was  paid  him ;  and  when 
C.  had  executed,  refused  to  deliver 
ap  the  lease  until  the  whole  amount 
was  paid.  Theattomey  of  the  lessors, 
after  tendering  a  smaller  sum  to  the 
defendant,  paid  him  the  larger  sum 
under  protest,  for  the  plaintiff,  to 
obtain  possession  of  the  lease :  — Held, 
that  an  action  to  recover  back  the 
overplus  was  rightly  brought  by  the 
plaintiff  against  the  defendant,  al- 
though the  latter  merely  acted  as  C.'s 
attorney;  and  that  such  action  was 
maintainable.    Smith  v.  Sleap,     585 

(2).  Evidence  of  Authority  cowumum- 
C€Lt^  to  Agent. 

Where  the  plaintiff,  though  hb 
agent,  contraoted  with  K.  for  the 
UiJUb  of  goods,  and  the  question  was, 
whether  they  weie  sold  on  the  credit 
of  K.  or  of  the  defendaits^  (whose 
agent  K.  was  for  the  purchase  of  such 
goods)  i^Held^  that  a  letter  of  in- 
structions ftom  the  plaintiff  to  his 
agent  on  the  subject  of  the  sale,  not 
communicated  to  K.  or  to  the  defend- 
ants, was  not  admissible  in  evidence 
for  the  plaintiff.  Smethwret  t.  Tay- 
lor, 545 

PRINCIPAL  AND  SURETY. 
Contribution  between  Co-wretiee. 

A  surety  may  recover  contribution 
from  his  co-surety,  in  an  action  for 
money  paid. 

And  he  may  recover  contribution 
aooording    to    the   number  .  of  the 


PROCESS. 

sureties,  withoat   reference    to    the 
namber  of  the  principals. 

Where  the  plaintiff  and  defendant 
had  executed,  as  sureties,  a  warrant 
of  attorney,  given  as  a  collateral 
seeuritj  for  a  sum  of  mone^  advanced 
on  mortgage  to  the  principals,  and, 
on  default  being  made  bj  the  princi- 
pals, judgment  was  entered  up  on  the 
warrant  of  attorney,  and  execution 
issued  against  the  plaintiff: — Heldj 
that  he  was  entitled  to  recover  from 
the  defendant,  as  his  co-suretj,  a 
moiety  of  the  costs  of  such  execution. 
JTemp  V.  Finden,  421 

PRISONER. 
DUeharge  of^  on  Habeas  Corpus, 

Whert  a  prisoner  is  brought  up 
under  a  habeas  corpus  ad  satisfacien- 
dum, he  is  entitled  to  be  dischai^d 
om  payment  of  the  debt  and  costs  in 
the  action,  and  cannot  be  detamed 
until  payment  of  the  Court  fees  on 
the  writ.     DaUell  v.  CuUen,  I 

PROCESS. 

(1).  Writ  o/ Summons. 

Enierimg  Appearance  far  Defendant, 

The  Courts  will  not,  in  future,  allow 
an  appearance  to  be  entered  for  a 
defendant,  unless  there  has  been 
actual  personal  service  of  the  writ ;  it 
will  not  be  enough  to  shew  that  the 
writ  has  come  to  the  hands  of  the 
defendant.  Ooggs  v.  LordHwiting- 
tower^  503 

(2).  Distringas. 

1.   Computation  of  Time  between 
Teste  and  Return. 

The  fifteen  days  which,  by  the 
Uniformity  of  Process  Act,  2  Will.  4, 
c.  39,  s.  3,  must  elapse  between  the 
teste  and  return  of  a  writ  of  distrin- 
gas, are  fifteen  clear  days. 

The  days  between  the  Thursday 
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before  and  the  Wednesday  after 
Easter-day  are  to  be  reckoned  in  the 
computation  of  such  fifteen  days. 
Chambers  v.  Smithy  2 

(3).  Service  on  Lunatic. 

Service  of  distringas  on  a  lunatic. 
Spiller  V.  Benson,  425 

(4).  Time  for  setting  aside. 

An  application  to  set  aside  a  dis- 
tringas to  compel  an  appearance  must 
be  made  within  eight  days  after  the 
service  of  the  distringas.  Alexander 
V.  Smith,  30 

PROCHEIN  AMY. 

Where  the  father  of  an  infant  plain- 
tiff, in  action  for  words  imputing 
felony,  had  been  admitted  to  prose- 
cute the  action  as  his  prochein  amy, 
the  Court  vacated  the  appointment, 
on  affidavit  that  it  had  since  been  dis- 
covered that  the  father  had  become 
insolvent  some  years  before,  and  had 
not  since  carried  on  any  business ;  it 
not  being  satisfactorily  shewn  that  he 
had  used  due  diligence  to  procure 
some  other  responsiUe  person  con- 
nected with  the  plaintiff  to  be  the 
prochein  amy.  DucMtt  v.  Satch- 
weU,  779 

RAILWAY  ACT. 

Construction  of— Inquisition  under. 

The  Eastern  Counties  RaQway  Act, 
6  ft  7  Will.  4,  c.  cvi.,  s.  28,  empow- 
ers the  owners  and  occupiers  of  lands 
through  or  upon  which  the  railway 
was  to  be  made,  to  agree  to  receive 
compensation  for  any  damage  by  them 
sustained  by  reason  of  the  severity  or 
dividing  of  such  lands,  i*e.,  and  also 
for  any  damage,  loss,  or  inconvenience 
sustained  by  them  by  reason  of  the 
taking  thereof,  &c.  ;  and  in  case  the 
company  and  such  parties  shall  not 
agree  as  to  the  amount  or  value  of 
such  compensation,  the  same  is  to  be 
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ascertained  and  settled  bj  the  verdict 
of  a  jury  (if  required)  as  thereinafter 
directed.  Sect.  29,  '<for  settling  all 
differences  between  the  company  and 
the  owners  and  occupiers  of  any  lands 
taken,  used,  damaged,  or  injuriously 
affected  by  the  execution  of  any  of 
the  powers  granted  by  the  act,  pro- 
vides for  the  summoning  of  a  sheriff's 
jury,  to  inquire  of  and  assess  and  give 
a  verdict  for  the  money  to  be  paid  for 
the  purchase  of  such  lands,  or  by  way 
of  compensation,  (inter  alia),  for  or 
by  reason  of  the  severing  and  dimding 
the  same  from  other  lands.  Sect.  31 
directs  that  such  verdicts  and  the 
judgments  thereon,  being  first  signed 
by  the  person  presiding,  shall  be  de- 
posited with  and  kept  by  the  clerk  of 
the  peace  for  the  county,  among  the 
records  of  the  quarter  sessions,  and 
shall  be  deemed  records  to  all  intents 
and  purposes,  and  that  such  records 
and  true -copies  of  them  shall  be  evi- 
dence. Sect.  HI  enacts,  that  in 
every  case  in  which  the  owner  of  any 
lands,  or  other  person  by  the  act 
capacitated  to  convey,  shall,  in  their 
arrangements  with  the  company,  have 
received,  or  agreed  to  receive,  com- 
pensation for  gates,  bridges,  &c.,  or 
passages,  instead  of  the  same  being 
erected  by  the  company,  for  the  pur- 
pose of  facilitating  the  passage  to  or 
from  either  side  of  the  lands  severed 
or  divided  by  the  railway,  it  shall  not 
be  lawful  for  such  owners,  or  those 
claiming  under  them,  to  pass  or  cross 
the  railway  from  one  part  to  the  other 
part  of  their  lands  so  severed  and 
dwidedy  otherwise  than  by  a  bridge, 
&c.,  to  be  erected  at  the  charge  of 
such  owners.  Sect.  216  authorizes 
the  owners  and  occupiers  of  lands 
through  which  the  nulway  shall  be 
made,  except  where  the  company  shall 
have  made  proper  and  convenient 
communication,  to  cross  the  railway 
as  therein  mentioned  for  the  purpose 
of  occupying  such  lands ;  and  sect. 


217  provides  that  such  right  of  cross- 
ing shall  cease  so  soon  as  the  company 
shall  have  constructed  a  proper  bridge 
or  other  communication. 

The  owner  of  lands  severed  by  the 
railway  preferred  a  claim  for  compen- 
sation from  the  company,  on  the 
footing  that  there  was  to  be  a  total 
separation  of  the  land,  without  any 
communication  being  made  ;  and  re- 
ceived from  the  company  the  amoont 
awarded  to  him  by  a  jury  summoned 
under  sect.  29,  for  such  compensation: 
— Held,  that  the  verdict  of  such  juiy, 
and  the  receipt  of  compensation  under 
it,  was  an  arrangement  with  the  com- 
pany under  sect.  Ill,  and  that  the 
party  had  no  right  afterwards  to  cross 
the  railway  for  the  purpose  of  the 
occupation  of  his  lands,  and  was  in  so 
doing  a  trespasser  within  the  stat.  3 
&  4  Vict.  c.  97,  s.  16. 

The  verdict  of  the  compensation 
jury  never  having  been  recorded  as 
directed  by  sect.  31,  hetd^  that  parol 
evidence  might  be  given  of  their  find- 
ing, and  of  the  grounds  on  which  it 
proceeded.  Manning  v.  The  Eastern 
Counties  Railway  Company^        237 

RELEASE, 
Operation  of 

A  debt  of  record  may  be  discharged 
bv  a  release  under  seal.  Barkery. 
St.  Quintin,  441 

REPLEVIN  BOND, 

Stay  of  Proceedings  on. 

The  Court  will  not  stay  the  pro- 
ceedings on  a  replevin  bond,  unless  it 
clearly  appears  that  the  application  is 
made  on  behalf  of  the  sureties,  and 
not  of  the  principal.  Warton  v. 
Blacknell,  558 

SCIRE  FACIAS. 
See  Pleading,  IL 
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SET-OFF. 

See  Bankruptcy,  II. 
Work  and  Labour. 

SHERIFF. 

See  Execution. 

Expenses  o/y  on  Execution. 

A  sherifF,  on  making  a  levy  under 
an  execution,  is  entitled  to  a  per  cen- 
tage  on  the  whole  proceeds  of  the  sale, 
including  a  year's  rent  paid  hy  him  to 
the  landlord,  as  well  as  on  the  amount 
of  the  execution ;  hut  he  is  not  enti- 
tled to  he  allowed  extra  expenses  in- 
curred hy  him  in  making  the  levy, 
which  are  not  included  in  the  tahle 
of  fees  framed  under  7  Will.  4  8s  I 
Vict.  c.  55.  DavieM  v.  Edmonds,     31 

SMUGGLING  ACT, 

Several  Penalties  under. 

An  information  for  penalties  under 
the  3  &  4  Will.  4,  c.53,  s.44,  charged 
the  defendant  with  heing  concerned 
in  the  unshipping  of  goods,  the  duties 
on  which  had  not  heen  paid;  with 
knowingly  harbouring  goods  imported 
and  illegally  unshipped  without  pay- 
ment of  duties ;  and  with  other  of- 
fences under  that  section.  It  ap- 
peared at  the  trial,  that  a  practice  had 
prevailed  at  the  Custom  House  of 
allowing  the  owners  of  imported  goods 
to  take  them  away  without  payment 
of  duty  at  the  time,  an  entry  of  them 
having  been  previously  made  in  a  book 
kept  by  the  officers;  and  that  the 
fraud  complained  of  had  been  effected 
by  a  clerk  of  the  defendant's  removing 
some  of  the  leaves  from  the  Custom 
House  book,  and  substituting  others 
containing  false  entries  of  the  quan- 
tity of  goods  imported.  There  was 
no  direct  proof  that  this  fact  was 
known  to  the  defendant,  but  he  de- 
rived benefit  from  the  fraadulent 
transaction:— fftf/tf,  that,  under  these 
circumstances,  the  jury  might  infer 


that  the  defendant  was  privy  to  the 
fraud. 

The  44th  section  of  the  3  &  4 
Will.  4,  c.  53,  enacts,  that  **  every 
person"  who  shall  be  concerned  in 
the  unshipping  of  goods,  the  duties 
for  which  have  not  been  paid,  &c., 
shall  forfeit  ^either  the  treble  value 
thereof,  or  be  liable  to  the  penalty  of 
£100.  The  defendant  and  his  part- 
ner having  been  separately  convicted 
of  the  same  offences — Held,  that 
each  was  liable  to  the  penalties  im- 
posed by  the  act.     Regina  v.  Bean^ 

39 
SPECIAL  JURY. 

Jn  Action  by  Trustees  of  Banking 

Company. 
In  a  sd.  fa.  by  the  plaintiffs  as 
trustees  of  a  banking  company,  the 
plaintiffs  having  obtained  a  rule  for  a 
special  jury,  the  Court  made  them 
undertake  to  strike  out  of  the  list  any 
who  might  be  shareholders  in  the 
banking  company.    EsdaUe  v.  Lund, 

734 
SPECIAL  VERDICT. 

How  to  be  construed  by  Court  of  Error. 

Upon  a  special  verdict,  the  Court 
of  error  cannot  draw,  from  other  state- 
ments contained  therein,  any  infer- 
ences of  facts  necessary  to  the  deter- 
mination of  the  case;  such  facts  must 
be  expressly  found  one  way  or  the 
other,  and  if  they  be  not,  the  Court 
will  award  a  venire  de  novo.  Tancred 
V.  Ckristy,  316 

STAMP. 

See  Evidence. 

Landlord  and  Tenant,  (3). 
Lease,  (3). 
(1).  Admissibility  of  unstamped  Con* 
tract. 

To  an  action  of  debt  on  simple 
contract,  the  defendant  pleaded  a  set- 
off for  work  and  labour.  In  the 
course  of  the  plaintiffs'  case,  it  ap- 
peared that  the  defendant  was  em- 
ployed to  do  the  work  by  a  written 
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STATUTE. 


TITHE  COMMUTATION  ACT. 


contract  The  defendant  called  wit- 
nesses to  prove  work  done  ultra  the 
written  contract,  on  which  it  was  ob- 
jected that  the  contract  must  be  pro- 
duced, and  the  Judge  so  ruled.  On 
its  being  produced,  it  appeared  to  be 
unstamped  : — Held^  that  the  Judge 
could  not  look  at  it,  to  see  to  what 
work  it  extended,  and  that  no  parol 
eyidence  at  all  could  be  given  in  sup- 
port of  the  set-ofF.  Buxton  v.  ComM, 

426 

(2).  Ad  VdUnrem  Conveyance  Stamp, 

A  ptper,  signed  by  the  defendants, 
stated,  that  Uie  plaintiffs  agreed  to 
sell  to  the  defendants  all  the  two 
upper  veins  or  beds  of  coal,  (describing 
them  by  their  name  and  locality), 
containing  by  admeasurement  sixteen 
acres,  at  the  price  or  sum  of  £77  per 
mere,  to  be  paid  for  as  follows :  the 
sum  of  £100  on  the  day  of  the  date 
thereof,  and  the  remainder  by  equal 
quarterly  payments  of  £25  each : 
and  it  was  stipulated,  that,  if  the 
defendants  should  work  more  coal 
than  in  any  year  should  exceed  £1 00, 
at  the  rate  of  £77  per  acre,  they 
should  pay  for  such  excess  : — Held, 
that  the  instrument  did  not  require 
an  ad  valorem  stamp,  as  upon  a  conr 
veyance,  under  55  Geo.  3,  c.  184, 
and  that  a  stamp  of  35«.  was  suffi- 
cient.   PhiUipe  V.  Morrison,        740 


STATUTE. 

PuhUe  Local  ^  Pereonal  Act,  what  w. 

An  act  of  Parliament  for  establish- 
ing a  court  of  requests,  empowering 
certain  commissioners  to  adjudicate 
on  demands,  not  exceeding  a  certain 
amount,  by  any  persons  against  de- 
fendants, resident  within  certain  limits 
and  having  a  clause  making  it  a  public 
act, — is  a  "  public  local  and  personal 
act,"  within  the  meaning  of  the  stat. 
5  &  6  Vict.  c.  97,  s.  5.    Cock  v.  Gent, 

234 


STATUTE,  CONSTRUCTION  OP. 

See  Railmtay  Act. 
Usury,  (2). 

SURETIES  OF  THE  PEACE, 

Committal  to  House  of  Correction  far. 

A  party  who  refuses  to  give  sureties 
to  keep  the  peace  may  be  committed 
to  the  house  of  correction,  under  6 
Geo.  1,  c.  1 9,  s.  2,  which  empowers 
justices  of  the  peace  to  commit  either 
to  the  common  gaol  or  house  of  cor- 
rection, as  they  shall  think  fit,  and 
such  committal  need  not  necessarily 
be  to  the  common  gaol  of  the  county. 
Ex  parte  Aston,  456 

SURETY, 
See  Principal  and  Surbty. 


TITHE  COMMUTATION  ACT, 

(1).  Feigned  Issue  under. 

1 .  Form  of  Issues  to  try  Modus. 

Under  the  46th  section  of  the  Tithe 
Commutation  Act,  6  &  7  Will.  4,  c. 
71,  a  party  claiming  a  modus  is  enti- 
tled to  appeal  as  to  all  claims  sub- 
stantially made  by  him  before  the 
commissioner,  and  against  which 
the  commissioner  has  decided  :  and 
if,  by  reason  of  the  uncertainty  of 
the  eridence,  he  has  claimed  the 
modus  in  different  ways  before  the 
commissioner,  he  is  entitled  to  have 
issues  stating  it  in   different  ways 


If  the  decision  of  the  commissioner 
against  the  modus  go  beyond  the 
claim  made  before  him,  it  is  void  pro 
tanto.  Stamford  and  Warrington  {The 
Earl  of)  V.  Dunbar,  414 

(2).  Svidenee—CoBU. 

In  order  to  render  a  document  ad- 
missible in  evidence,  it  is  not  neeea- 


TITHE  COMMUTATION  ACT. 


TRESPASS. 
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sary  that  it  sbonld  come  from  the 
mast  proper  place  of  custody;  it  is 
sufficient  if  it  comes  from  a  place 
where  it  may  reasonably  be  expected 
to  be  found. 

On  the  trial  of  a  feigned  issue,  un- 
der 6  ft  7  Will.  4,  c.  71,  s.  46,  be- 
tween the  vicar  of  M.  and  the  owners 
of  the  lands  within  the  township  of 
E.  K.,  within  the  parish  of  M.,  to  try 
whether  there  was  a  modus  of  IBs, 
4^.,  payable  by  the  lord  of  the  manor 
of  £.  K.  in  lieu  of  all  vicarial  tithes, 
in  respect  of  the  lands  within  the 
township,  the  plaintiff  gave  in  evi- 
dence a  bill  filed  in  the  Equity  Ex- 
chequer in  1826,  by  the  then  vicar  of 
M.,  against  certain  occupiers  of  lands, 
for  the  subtraction  of  tithes,  in  which 
the  then  defendants  (none  of  whom 
were  parties  to  the  present  issue)  set 
up  a  claim  of  a  modus  cf  ISs.  Ad,, 
payable  by  the  occupiers  of  lands 
within  the  township,  and  on  which  a 
decree  was  made  to  take  an  account  of 
the  tithes,  and  that  the  defendants 
should  pay  such  sums  as  should  be 
found  due,  with  costs:— ^e^,  that 
this  decree,  although  receivable,  was 
not  conclusive  evidence  on  the  trial  of 
the  above  issue. 

Nor,  temble^  was  it  binding  upon 
the  tithe  commissioner. 

The  tithe  commissioner  having  de- 
cided the  question  of  modus  against 
the  vicar,  and  the  latter  having  de- 
livered a  feigned  issue  to  try  that 
question,  which  the  jury  found  for  the 
defendants,  the  Court  awarded  them 
the  costs,  under  the  46th  section  of 
the  act,     Crmghion  v.  Blake,      205 

(3).  Judgment  ae  in  due  of  Nonsuii 
in, 

A  defendant  is  entitled  to  judg« 
ment  as  in  case  of  a  nonsuit,  where 
the  plaintiff  has  allowed  two  assises 
to  elapse  without  proceeding  to  trial 
after  issue  joined  on  a  feigned  issue, 
Qiider  the  Tithe  Commutation  Ac^ 


6  &  7  Will.  4,  c.  71,  s.  46.     Sandys 
V.  Mayor,  ^c,  of  Beverley,  568 

TRESPASS. 

See  Pleading,  III.,  (3). 

(1).  New  Asngnment, 

I.  Duplicity, 

Trespass  for  breaking  and  entering 
plaintiffs  dwelling-house,  and  staying 
and  continuing  therein  making  a  noise 
and  disturbance  for  a  long  time,  to 
wit,  for  four  days  then  next  following, 
and  seizing  his  goods,  &c.  Plea,  as 
to  the  breaking  and  entering  the 
dwelling-house,  and  staying  and  con- 
tinuing therein  as  in  the  declaration 
mentioned,  a  justification  by  the  leave 
and  license  of  the  plaintiff,  to  take 
possession  of  certain  goods.  Repli« 
cation,  traversing  the  leave  and  license, 
and  new  assignment,  that  the  plaintiff 
issued  his  writ,  &c.,  not  only  for  the 
breaking  and  entering  the  dwelling- 
house  and  staying  and  continuing 
therein  as  in  the  plea  mentioned,  but 
also  for  that  the  defendants,  without 
the  license  of  the  plaintiff,  stayed  and 
continued  in  the  dwelling-house,  mak- 
ing such  noise  and  disturbance,  &c., 
for  other  and  different  purposes  than 
those  in  the  plea  mentioned,  and  for 
a  much  longer  time,  to  wit,  three  days 
longer,  than  was  necessary  for  taking 
possession  of  the  goods: — Held^  that 
the  replication  and  new  assignment 
were  not  bad  for  duplicity;  time  beings 
in  the  case  of  a  continuing  trespass, 
equally  divisible  for  this  purpose  as 
epaee,    Loweth  v.  Smith,  582 

(2).  For  Imprisonment  on  Charge  of 
Felony. 

I,  Measure  of  Damages  in. 

To  an  action  of  trespass  for  false 
imprisonment,  the  defendant  pleaded, 
by  way  of  justification,  that  the  plain- 
tm  had  committed  a  febny.    At  the 
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trial,  his  counsel  abandoned  the  plea, 
and  exonerated  the  plaintiff  from  the 
charge: — Held^  that  it  was  not  a  mis- 
direction in  the  Judge,  to  tell  the 
jury  that  the  putting  of  such  a  plea 
on  the  record  was  a  persisting  in  the 
charge  contained  in  it,  and  was  to  be 
taken  into  account  by  them  in  esti- 
mating the  damages.  Warwick  ▼. 
FoMe9,  507 

USE  AND  OCCUPATION. 
See  Churchwardens  and  Oyer- 

8KER8. 

Whether  maintainable  againet  Co- 
tenants  for  holding  over  by  one  of 
thewL 

Qiuere,  whether,  where  premises 
are  let  for  a  certain  term  to  A.  and 
B.,  and  B.  holds  over  after  the  ex- 
piration of  the  term,  without  A.'s  as* 
sent,  both  are  liable  for  use  and  occu- 
pation during  the  time  of  sach  holding 
over  by  B.    Tanered  v.  Christy,  316 

USURY. 
What  Contract  is  usurious. 

1.  Debt  on  a  bond  given  bv  the  de- 
fendant to  the  plaintiff,  in  tne  penal 
sum  of  £700,  conditioned  for  payment 
of  £350,  with  interest  at  £5  per  cent, 
per  annum,  by  certain  instidments, 
and  also  for  payment,  during  such 
time  as  the  £350  and  interest,  or  any 
part  thereof,  remained  unpaid,  of  the 
annual  premium  of  261.  2s.  8d.,  pay- 
able on  a  policy  of  assurance  on  life 
for  £800,  deposited  as  a  collateral 
security  for  the  repayment  of  the 
£350  and  interest,  and  all  costs  to  be 
incurred  enforcing  performance  of  the 
bond;  with  a  proviso  that  the  monies 
to  be  ultimately  recoverable  on  the 
bond  should  not  exceed  £500.  Breach, 
non-payment  of  the  £350.  Plea,  set- 
ting out  the  condition  of  the  bond  on 
oyer,  and  alleging  that,  at  the  time  of 
making  it,  it  was  corruptly  agreed 


between  the  plaintiffs  and  the  defend- 
ant, that  the  plaintiffs  should  lend 
the  defendant  £350,  to  be  repaid  by  in- 
stalments,  with  £5  per  cent,  interest, 
being  the  monies  of  a  life  insoranoe 
company,  of  which  the  plaintifis  were 
members,   and    that    the   defendant 
should  insure  his  life  with  that  com- 
pany for  £800,  at  an  annual  premiom 
of  26/.  2s.  8(L,   (the  same  bebg  a 
larger  sum  than  was  necessary  to 
secure  the  repayment  of  the  £350), 
and  should  deposit  the  policy  with 
the  plaintiffi  as  a  collateral  security 
for  ihe  repayment  of  the  £350  and 
interest.  The  plea  then  averred,  that, 
in  pursuance  and  part  performance  of 
such  corrupt  contract,  the  defendant 
effected  the  policy  of  insurance  for 
£800,  for  the  benefit  of  the  insurance 
company,  executed  the  bond  in  ques- 
tion, and  deposited  the  policy  with 
the  plaintiffs  as  a  collateral  security; 
and  that  the  interest  on  the  £350, 
together  with  the  premium  payable 
on  the  policy,  exceeded  the  rate  of 
£5  for  the  forbearing  of  £100  for  a 
year,  against  the  form  of  the  statute, 
whereby  the  bond  was  void: — HeU 
that  the  contract  stated  in  the  plea 
was  not  usurious,  and  that  the  plea 
was  bad  in  substance.     Doumes  v. 
Green,  481 

Construction  of  Statute -^Exception 
and  Proviso. 

2.  The  sUtute  2  &  3  Vict.  c.  37, 
s.  1,  which  enacts  'Uhat  no  bill  of  ex- 
change, &c.,  nor  any  contract  for  the 
loan  or  forbearance  of  money  above 
£10,  shall  be  affected  by  reason  of 
any  statute  or  law  in  force  for  the 
prevention  of  usury;  provided  that 
nothing  therein  contained  shall  ex- 
tend to  the  loan  or  forbearance  of 
money  upon  security  of  any  lands, 
tenements,  hereditaments;"  does  not 
repeal  the  12  Ann.  st.  2,  c.  16,  but 
takes  out  of  its  operation  all  contracts 
made  usurions  by  that  statute,  «cept 
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such  as  relate  to  land;  and  therefore 
a  count  in  a  declaration  for  usury  in 
the  general  words  of  the  stat.  of  Anne 
is  good,  without  shewing  that  the 
contract  was  one  affecting  land. 

Where  a  statute  creating  a  penalty 
contains  an  exception  in  the  enacting 
clause,  the  plaintiff  must  shew  that 
the  defendant  is  not  within  the  excep- 
tion; but  where  the  exemption  comes 
by  way  of  proviso,  either  in  a  subse- 
quent section  or  a  subsequent  statute, 
it  is  matter  of  defence,  and  must  be 
pleaded. 

Qtuere^  whether  the  same  rule  does 
not  prevail,  where  the  exception  comes 
by  way  of  proviso  in  the  same  section 
as  the  enactment.  TMbault  ▼.  Gib- 
mm,  88 

VENDOR  AND  PURCHASER. 

Bight  of  Purchaser  to  Profits. 

The  plaintiff,  on  the  26th  of  April, 
1843,  agreed  to  purchase  the  manor 
of  S.  from  the  defendant,  and  to  com- 
plete the  purchase  according  to  cer- 
tain conditions  of  sale;  and,  upon  the 
purchase  taking  place,  agreed  to  sign 
an  agreement  for  payment  of  the  pur- 
chase-money on  or  before  the  24th  of 
July,  1843.  It  was  also  agreed,  that, 
on  the  completion  of  the  purchase, 
the  purchaser  should  be  entitled  to 
the  rents  and  profits  of  such  parts  of 
the  estate  as  were  let  from  the  24th 
of  June,  1843.  The  day  of  complet- 
ing the  purchase  was»  for  the  conve^ 
nience  of  the  purchaser,  altered  from 
the  24th  of  June  to  the  24th  of  July. 
A  tenant  of  certain  copyhold  premises, 
parcel  of  the  manor  of  S.,  having  died 
seised  thereof  in  1836,  the  admittance 
of  the  parties  entitled  to  be  admitted 
was  postponed  from  time  to  time,  at 
their  request,  and  did  not  take  place 
till  the  1st  of  July,  1843;  and  in 
December  of  the  same  year  the  fine 
was  paid  to  the  defendant.  The  con- 
veyance of  the  manor  to  the  plaintiff 


was  executed  by  the  vendor  in  August, 
1843,  and  the  purchase-money  was 
paid  in  the  following  September.  An 
action  for  money  had  and  received 
having  been  brought  by  the  purchaser 
against  the  vendor,  to  recover  the 
fine: — Held^  that  the  plaintiff  was 
not  entitled  to  recover.  Hardwieke 
V.  Sandys,  761 

VENIRE  DE  NOVO. 
See  Practice,  5. 

WAREHOUSING  ACT. 
See  Customs  Acts,  I. 

WATER  COURSE. 
Right  in  Subterraneous  Water. 

The  owner  of  land,  through  which 
water  flows  in  a  subterraneous  course, 
has  no  right  or  interest  in  it  which 
will  enable  him  to  maintain  an  action 
against  a  landowner,  who,  in  cariying 
on  miuing  operations  in  his  own  land 
in  the  usual  manner,  drains  away  the 
water  from  the  land  of  the  first-men- 
tioned owner,  and  lays  his  well  dry. 

Quare,  if  the  well  had  been  ancient, 
whether  there  would  have  been  any 
difference.     Acton  v.  Blundell,    324 

WILL. 

Republication  by  Codicil — After-pur- 
chased Estates, 

A  testator,  by  his  will,  dated  in 
February,  1837,  devised  all  his  lands 
in  B.  to  two  trustees,  to  the  use  of  T. 
for  life,  with  remainders  over:  he  also 
bequeathed  to  the  same  trustees  and 
T.  certain  sums  of  money  on  certain 
trusts  therein  mentioned,  and  ap- 
pointed them  executors;  and  he  gave 
to  the  three  legacies  of  £100  each 
for  their  trouble  in  the  execution  of 
his  will.  By  a  codicil  dated  in 
February,  1838,  (after  the  stat.  1  Vict, 
c.  26,  came  into  operation),  after 
reciting  the  devises  and  bequests  con- 
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WITNESS. 


WRIT  OF  TRIAL. 


tained  in  his  will,  and  that  he  had 
since  determined  to  appoint  C.  an 
additional  tnistee  for  the  purposes  in 
his  will  mentioned,  he  gave  and  de- 
vised all  his  messuages,  lands,  &c. 
described  in  and  devised  by  his  will, 
and  also  the  several  sums  of  money 
therein  mentioned,  to  C,  his  heirs, 
execntors,  &c.,  upon  the  trusts  in 
the  will  mentioned,  and  nominated 
him  one  of  the  executors  of  his  will; 
and  directed  and  declared,  that  it 
should  be  read  and  construed  in  the 
same  manner,  and  have  the  same 
operation  and  effect,  as  if  C.  had 
been  named  a  trustee  and  executor 
with  the  other  trustees;  and  bequeath- 
ed to  him  the  like  legacy  of  £100. 
And  in  all  other  respects,  the  testator 
ratified  and  confirmed  his  said  will : 
— Held,  that  the  will  was  re^published 
by  the  codicil,  and  passed  real  estates 
purchased  by  the  testator  after  the 
date  of  the  will  and  of  the  codicil. 
Doe  d.  Fork  v.  WiOker,  591 

WITNESS. 

(1).  Competency, 

I.  0/  Wife  of  Co^e/endant. 

In  trespass  against  two  defendants 
for  taking  the  plaintiff's  goods,  the 
wife  of  one  of  them,  against  whom 
the  case  is  clearly  proved,  is  not  a 
competent  witness  for  the  other,  to 
prove  that  he  did  not  authorize  the 
taking  of  the  goods.  Hawkenoorth 
V.  Showier,  45 

II.  0/ Shareholder  in  Banking  Com- 
pany. 
In  an  action  against  the  public  of- 
ficer of  a  joint-stock  banking  eo-part- 
neiship,  established  nnder  7  Geo.  4> 


c.  46,  a  party  who  was  a  shareholder 
at  the  time  of  the  contract,  but  who 
had  ceased  to  be  so  before  the  com« 
mencement  of  the  action,  has  not 
such  an  interest  in  the  event  of  the 
suit  as  to  render  him  an  incompetent 
witness  for  the  defendant,  in  an  actioa 
brought  before  the  passing  of  the  6 
&  7  Vict.  c.  85.    Needham  v.  Law, 

560 

WORK  AND  LABOUR. 

Set-off  for  MaieriaU. 

The  plaintiffs  contracted  in  writing  . 
to  do  certain  work  for  the  defendant, 
and  find  the  materials  for  it,  for  a 
fixed  sum.  The  defendant  afterwards 
supplied  a  portion  of  the  materials^ 
which  the  .plaintifff  accepted,  and 
nsed  up  in  the  work.  In  an  action 
for  the  work  done  bv  the  plaintift: 
— Held^  that  the  defendant  was  enti- 
tled to  deduct  from  the  damages  the 
value  of  the  materials  suppfied  by 
him,  without  pleading  a  set-off*  New- 
ton V.  Forster,  77^ 

WRIT  OF  ERROR. 

See  Amendment. 
Special  Verdict. 

WRIT  OF  TRIAL, 

Trial  of,  by  Provieo. 

Where  a  cause  is  by  a  judge's  order 
directed  to  be  tried  before  the  sheriff, 
under  3  &  4  Wdl.  4,  c.  42,  s.  17, 
and  the  pUintiff  neglects  to  proceed 
to  trial,  the  defendant  uolj  take  the 
cause  down  by  proviso,  even  although 
it  has  been  once  tried,  the  Court 
having  granted  a  new  trial.  Harrisom 
V.  Sutton,  307 
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